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New World Order or Old? The Invasion of Kuwait 
and the Rule of Law 


Christopher Greenwood* 


What is at stake is more than one small country; it is a big idea: a new world order — where 
diverse nations are drawn together in common cause, to achieve the universal aspirations 
of mankind: peace and security, freedom and the rule of law. (President Bush, State of the 
Union Speech, 29 January 1991.') 


A Introduction 


Iraq’s invasion of Kuwait on 2 August 1990 presented the international community 
with a formidable and, in some respects, unprecedented challenge. By invading and 
then annexing Kuwait, Iraq struck at the cornerstone of the post-1945 international 
legal order, the prohibition of the use of force against the territorial integrity of 
another State.? This prohibition has, of course, been violated before but the seizure 
of Kuwait was the first occasion on which one Member of the United Nations had 
attempted to annex the entire territory of another and to extinguish it as a separate 
State. In that respect, at least, the analogies between Saddam Hussein’s treatment 
of Kuwait and Hitler’s seizure of Czechoslovakiď or Mussolini’s annexation of 
Ethiopia were well founded. Moreover, the end of the old superpower rivalry and 
the fact that Iraq, whatever its regional status, was in no sense a major global power 
meant that the international community had the capacity to reverse the annexation. 
The United Nations thus had an unusual opportunity to show that it could take decisive 
action, but that very fact meant that a failure to restore Kuwait’s independence would 
have dealt a massive blow to the standing of the United Nations and to hopes for 
its revival. 

The international community’s response to this challenge was also unprecedented. 
The United Nations Security Council adopted a series of binding resolutions? 














*Fellow of Magdalene College, Cambridge; Lecturer in Law, University of Cambridge. 


1 Keesing’s Record of World Events, 1991, 37940 (hereinafter ‘Keesing’s’). 
2 Article 2(4) of the United Nations Charter provides that: 


All Members shall refrain in their international relations from the threat or use of force against 
the territorial integrity or political independence of any State, or in any other manner inconsistent 
with the purposes of the United Nations. 


3 The twelve resolutions adopted up to the opening of hostilities are set out in Lauterpacht, Greenwood, 
Weller and Bethlehem, The Kuwait Crisis: Basic Documents, vol I (Cambridge: Grotius Publications, 
1991) (hereinafter ‘I Kuwait Crisis’). A further volume containing the later resolutions will appear 
in 1992. d 
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demanding an immediate Iraqi withdrawal, imposing economic sanctions and, 
eventually, authorising the use of force. An international coalition deployed to the 
Gulf air, land and naval forces more than 700,000 strong and drawn from twenty- 
eight States.* In a six week military campaign this coalition drove the Iraqi armed 
forces out of Kuwait and, almost exactly seven months after the Iraqi invasion, 
restored Kuwait’s Government to power. 

To its defenders this operation was a triumphant vindication of the rule of law. 
The Security Council had taken swift and decisive action to enforce the law against 
an aggressor for almost the first time in its history, an international force had fought 
a successful campaign with very few casualties amongst its own personnel and 
Kuwait’s independence had been restored. Moreover, the whole affair had seen the 
United States and the USSR acting together in the Security Council in a way which 
made President Bush’s talk of a new world order seem more than mere rhetoric. 
Critics, however, saw the conflict as a cynical war for oil, fought almost entirely 
to serve the self-interest of the West with the Security Council being manipulated 
into giving consent to a military campaign over which it was then deprived of any 
control, not even being kept informed about the conduct of operations. 

The purpose of this article is to examine some of the issues of international law 
raised by these events. The emphasis will be upon the legal questions surrounding 
the resort to force and the way in which military operations were conducted by 
both sides in the conflict. While the economic sanctions imposed upon Iraq will 
be considered, space does not permit a detailed examination af the sanctions and 
the legislation adopted to implement them.’ Similarly, it has not been possible to 
address all of the questions raised by the post-war settlement or the issues regarding 
detention and deportation of Iraqis and Palestinians which arose in the United 
Kingdom.*® 


B Legal Analysis of the Invasion 


1 Background 


The invasion of Kuwait in the early hours of 2 August 1990 seems to have taken 
most States by surprise but it has to be seen against the background of a number 
of disputes which had led to a rapid deterioration in relations between the two States 
in the weeks immediately prior to the invasion. These disputes were principally 
about economic issues. Iraq had emerged from its war with Iran (active hostilities 
in which ceased in July 1988) with a seriously weakened economy and an enormous 
international debt, much of which was owed to Kuwait and other Arab States which 
had supported Iraq during the conflict with Iran. Iraq accused Kuwait of attempting 
to cripple the Iraqi economy as part of an international conspiracy against Iraq. 





4 Forces from the following States took part in the main offensive against Iraq: Australia, Bahrain, 
Canada, Egypt, France, Italy, Kuwait, the Netherlands, Oman, Qatar, Saudi Arabia, Syria, United 
Arab Emirates, the United Kingdom and the United States. In addition, the following contributed 
forces to other parts of the operation, such as the naval embargo or the defence of Saudi Arabia: 
Argentina, Bangladesh, Belgium, Denmark, Germany, Greece, Japan, Morocco, Niger, Norway, 
Pakistan, Senegal and the Afghan Mujahideen. Twelve other States sent medical units or took over 
responsibilities elsewhere in order to free troops for the Gulf, United Kingdom Government, Statement 
on the Defence Estimates, vol 1, 1991, p 9. 

5 See Bethlehem, The Kuwait Crisis: Sanctions and their Economic Consequences, Parts I and II 
(Cambridge: Grotius Publications, 1991). 

6 See S. Grant, ‘A Just Treatment for Enemy Aliens’ (1991) NLJ 305. 
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In particular, Iraq maintained that Kuwait had driven down the price of oil by 
exceeding OPEC production quotas,’ had ‘stolen’ Iraqi oil from the Rumaila 
oilfield (which straddles the border between the two States) and had refused to waive 
repayment of the substantial loans made to Iraq during the war with Iran. 

While the fact that Kuwait had refused to meet Iraqi demands on these points 
seems to have been the principal cause of the invasion, it is clear that even if Iraq’s 
allegations were well founded, they could not justify the use of force. Similarly, 
Kuwait’s refusal to cede or lease to Iraq the islands of Warba and Bubiyan (which 
have considerable strategic importance to Iraq’), could not justify the use of force 
to take these territories, let alone to seize the whole of Kuwait. Modern international 
law does not permit the use of force as a means of resolving such differences. Insofar 
as it made any attempt to justify the invasion in terms of international law, Iraq 
relied principally upon two other arguments. 


2 The ‘Provisional Government of Free Kuwait’ 


Initially, Iraq made much of a claim that it had intervened at the request of elements 
in Kuwait opposed to the rule of the Emir and which subsequently formed the 
Provisional Government of Free Kuwait (the ‘PGFK’).? In advancing this argu- 
ment, Iraq may have been trying to embarrass the Bush Administration, which had 
defended its own use of force in Panama in December 1989 partly on the ground 
that it was a ‘pro-gemocratic’ intervention at the invitation of those who had a 
democratic mandate to govern Panama." The analogy with Panama, however, was 
spurious. The Panamanian opposition which invited United States intervention had 
won a Clear victory in Panama’s elections only six months before the United States’ 
intervention and enjoyed widespread support in Panama both before and after that 
action. The PGFK, on the other hand, consisted of men who were unknown in Kuwait 
and who, in most cases, seem to have been Iraqi army officers. It was boycotted 
by the prominent figures in the Kuwaiti opposition and never enjoyed any support 
in Kuwait.!! . 

However, even if the PGFK had had more of a following in Kuwait, it would 
not have legitimised the Iraqi invasion. International law gives no State a right to 
intervene by force in another country in order to replace its government, no matter 
how authoritarian that government or how impressive the democratic credentials 
of those installed in its place.” 


3 Iraqi Claims to Kuwait 


Six days after the invasion Iraq discarded the pretence of collaboration with the 
PGFK in favour of outright annexation. The PGFK helpfully facilitated its own 
demise by making a formal request to ‘return the part and the branch, Kuwait, to 
the whole and origin, Iraq, in a comprehensive and eternal merger unity.’ Since 





7 Keesing’s (1990) 37631. 

8 They control access to the only part of {raq’s coastline not on the Shatt al Arab and thus not vulnerable 
to Iranian attack. 

9 See the Memorandum by the Government of Iraq, I Kuwait Crisis, p 73. 

10 Memorandum by Department of State, 84 AJIL (1990) p 524 and articles by V. Nanda and others 
at p 494 er seq. 

11 Keesing’s (1990) 37632. 

12 See, eg, the Foreign and Commonwealth Office Planning Staff, ‘Is Intervention ever Justified?’ Policy 
Document No 148 (1984); extracts in (1986) BYIL, p 614. 

13 Keesing’s (1990) 37635. 
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the PGFK had never succeeded in establishing any kind of authority independent 
of the occupying army during its brief existence, this request was universally regarded 
as worthless. At this stage, Iraq revived an old claim that Kuwait was historically 
part of Iraq and that its existence as a separate State was an artificial consequence 
of British colonialism.'* The essence of this claim was that Kuwait was part of the 
Ottoman Empire, a part, or an adjunct, of the wilayet of Basra, one of three Ottoman 
provinces which later went to make up the State of Iraq. It was then claimed that 
Kuwait was separated from Basra by the actions of the British in concluding a secret 
treaty with the Sheikh of Kuwait in 1899 and in 1914 recognising Kuwait as a separate 
State in order to secure Kuwait’s support when Turkey entered the First World 
War." 

The historical basis for this argument is weak, although it cannot be dismissed 
out of hand. It is true that Kuwait seems to have come within the sphere of the 
Ottoman Empire during the nineteenth century, although the nature of the relationship 
between the Sheikh of Kuwait and the Governor of Basra is something of a 
mystery: Iraqi claims that throughout the eighteenth and nineteenth centuries 
Kuwait was a part of Basra and the Sheikh an ‘administrative employee’ of the 
Ottoman Empire are not borne out by the facts and, only for a brief period during 
the late nineteenth century, when Ottoman imperial influence was being extended 
in the Arabian peninsula, is there any plausible evidence that Kuwait was treated 
as a part of the wilayet of Basra.” Indeed, far from Kuwait having been carved 
out of an existing nation by British colonialists, the evidence of the nineteenth and 
early twentieth centuries is that the Sheikhs of Kuwait were, for the most part, 
remarkably successful at playing off the colonialists of Britain and the Ottoman 
Empire against each other. 

Although Iraq made much of the fact that the unratified Anglo-Ottoman Convention 
of 1913 described Kuwait as ‘an autonomous kaza of the Ottoman Empire,’ a recent 
study has concluded that ‘in all but name Ottoman influence over Kuwait in 1913 
barely existed.’'* Any claims which Turkey might have had to Kuwait disappeared 
with Turkey’s defeat in the First World War before Iraq came into existence as 
a State and were formally renounced in the Treaty of Lausanne, 1923,'° by which 
time Britain had already recofnised Kuwait as an independent State under British 
protection. The existence of Kuwait as a separate State was confirmed on a number 
of subsequent occasions, first by the British authorities administering Iraq under 
the League of Nations Mandate” and then, on the eve of termination of the 
Mandate in 1932, by the Prime Minister of Iraq, who also recognised the existing 
boundary between Iraq and Kuwait.! 

Irrespective of the historical position, however, developments since 1961 compel 
the rejection of the Iraqi claim. In that year, Kuwait’s status as a British protected 
State was terminated. The then Government of Iraq raised the claim that Kuwait 
was part of its territory, moved troops to the border and tried to block Kuwait’s 





14 Iraq Memorandum, op cit n 9, at p 75. 

15 I Kuwait Crisis, pp 9 and 37. 

16 Schofield, Kuwait and Iraq: Historical Claims and Territorial Disputes (London: RIIA, 1991) Chapters 
I and 2. 

17 Even then, the Ottoman Governor responsible for that omission admitted in his autobiography that 
Kuwait had successfully resisted all his efforts to bring it within the Ottoman orbit, ibid p 23. 

18 ibid at p 48. The 1913 Agreement appears at I Kuwait Crisis, p 33. - 

19 I Kuwait Crisis, p 41. 

20 I Kuwait Crisis, p 42. 

21 I Kuwait Crisis, p 45. 
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admission to the Arab League and the United Nations. At the request of the Kuwaiti 
Government, a British force was sent to Kuwait to prevent military action by Iraq 
and it rapidly became clear that the majority of Arab States rejected Iraq’s claims. 
An Arab League peacekeeping force eventually replaced the British troops.” 
Kuwait was then admitted to both the United Nations and the Arab League and its’ 
claim to exist as a State independent of Iraq was thus accepted by the international 
community. 

In 1963, Iraq itself accepted Kuwait’s independence in an agreement between 
the governments of Iraq and Kuwait, which provided that: 


The Republic of Iraq recognised the independence and complete sovereignty of the State of 
Kuwait with its boundaries as specified in the [1932] letter of the Prime Minister of Iraq 
23 


Iraq has argued that this agreement was invalid because it was not ratified as required 
by the constitution then in force in Iraq.” Even if that were true (which is very 
doubtful), the failure to comply with the Iraqi constitution in 1963 would not be 
sufficient to invalidate the agreement today. Under international law, a State may 

’ only invoke a violation of its domestic law as invalidating its consent to be bound 
by a treaty if the violation was manifest to any State conducting itself in good faith 
and concerned a rule of domestic law of fundamental importance.** The complex 
nature of Iraq’s constitutional arrangements in 1963 and the concentration of power 
in the hands of the then dictator, General Kassem, makes it unlikely that Iraq’s 
argument about the 1963 argument would meet these requirements. Moreover, even 
if it did, Iraq would not be entitled to rely upon such a violation if, after becoming 
aware of the facts, it must by reason of its conduct be considered as having acquiesced 
in the validity of the treaty.2° Since Iraq continued to deal with Kuwait as an 
independent State right up to the eve of the invasion, it forfeited any right it might 
have had to rely upon constitutional defects in the 1963 agreement.” It is no 
surprise, therefore, that long before the 1990 invasion Iraq’s claims to the entire 
territory of Kuwait had generally been dismissed as wholly unfounded.” The 
reaction of the Security Council following the invasion confirms the international 
community’s rejection of those claims.” . 

Moreover, even if Iraq’s claim to Kuwait had had some merit, it would not have 
justified the Iraqi invasion. The use of force to assert historical claims to territory 
against a State in present possession is contrary to Articles 2(3) and 2(4) of the Charter 
and has been rejected by the international community on a number of occasions, 
including, most recently, in the Falklands dispute. The reaction to the invasion of 





22 Schofield, op cit n 16, p 101. I Kuwait Crisis, p 50. 

23 485 UNTS 321; I Kuwait Crisis, p 56. According to the UN Treaty Office, Iraq had not revoked 
this instrument by 2 August 1990. 

24 Iraq Memorandum, op cit n 9, at p 75. 

25 Vienna Convention on the Law of Treaties, 1969, Article 46. 

26 Vienna Convention on the Law of Treaties, 1969, Article 45. Both Articles are regarded as declaratory 
of customary international law on this point. : 

27 As Schofield points out, Iraq’s demands for boundary changes are inconsistent with a claim to the 
whole of Kuwait. Simpson, From the House of War (London: Arrow Books, 1991) p 83 makes the 
point that, in contrast to Argentina’s claim to the Falkland Islands, official Iraqi publications prior 
to August 1991 did not attempt to portray Kuwait as part of Iraq. 

28 Albaharna, The Arabian Gulf States (Beirut, 1978) p 257; Pillai and Kumar, “The Political and Legal 
Status of Kuwait’ 2 ICLQ (1962) p 128; Schofield, op cit n 16. 

29 The Council rejected as null and void the Iraqi annexation of Kuwait in Resolution 662 (1990). Resolution 
687 (1991) required Iraq to accept demarcation of the boundary set out in the 1963 agreement. 
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Kuwait, and the Security Council’s insistence on a complete Iraqi withdrawal, 
reinforces this stance. 


4 ` Borders in the Arab World and ‘Linkage’ 


At times Iraq also advanced two further arguments. Iraqi spokesmen sometimes 
suggested that all boundaries between States in the Arab world should be seen as 
mere temporary partitions between parts of the Arab nation.” While this argument 
may command some support amongst public opinion in the Arab world, it has no 
legal substance. There is no indication that international law regards the duty to 
respect international boundaries as inapplicable to the Arab States and the Pact of 
the Arab League makes clear that, although the founders of the League (of which 
Iraq was one) were ‘desirous of strengthening the close relations and numerous ties 
which bind the Arab States,’ they were also ‘anxious to support and stabilise those 
ties upon a basis of respect for the independence and sovereignty of these States. 2! 

Iraq also maintained that its occupation of Kuwait was in some way linked to 
Israel’s occupation of Arab territory. As an attempt to justify the invasion of Kuwait, 
this argument is patent nonsense. Not only was it not raised until some days after 
the invasion,* it is revealing that the Memorandum setting out Iraq’s legal case”? 
makes no mention of this ‘linkage’ at all. The linkage argument seems to have been 
used not so much as a justification for the original invasion but as the basis for 
an accusation that military action against Iraq would be based uppn double standards, 
since similar action had not been taken against Israel. However, the fact that the 
Security Council had not taken action against other illegal invasions or occupations 
(and Israel would not be the only case in that category) would not deprive it of 
the legal power to act against Iraq over Kuwait. Even as a political, rather than 
a legal argument, the linkage reasoning is flawed, since the Security Council 
resolutions on the Arab—Israel question make clear that that question is considerably 
more complicated than the Iraqi invasion of Kuwait.” 


C Initial United Nations Reaction 
1 Resolution 660 


International reaction to the Iraqi invasion was swift and almost universally hostile. 
On the day of the invasion the Security Council met and adopted Resolution 660.5 
Acting under Articles 39 and 40 of the United Nations Charter, the Council deter- 
mined that there existed a breach of international peace and security, condemned 
the invasion, and went on to demand an immediate Iraqi withdrawal. The resolution 
also called upon Iraq and Kuwait to begin negotiations for the resolution of their 
differences and supported Arab League and other efforts in this regard. 





30 See, eg, the resolution of the Iraqi Revolutionary Council quoted in I Kuwait Crisis, p 109. 

31 70 UNTS 237; I Kuwait Crisis, p 88. 

32 The first mention seems to have been in a speech by Saddam Hussein ten days after the invasion, 
Keesing’s (1990) 37633. 

33 I Kuwait Crisis, p 73. 

34 Thus, Resolution 242 (1967) calls for the establishment of a just and lasting peace based upon both 
Israeli withdrawal from territories occupied in the 1967 War and termination of all states of belligerency 
and respect for the sovereignty, territorial integrity and political independence of every State in the 
region. The requirement of Israeli withdrawal as part of this process cannot, therefore, be equated 
with the demand in Resolution 660 for immediate and unconditional Iraqi withdrawal from Kuwait. 

35 Adopted by 14 votes to none with Yemen not participating in the vote; I Kuwait Crisis, p 88. 
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A number of features of this resolution require comment. First, like all the later 
resolutions on Kuwait, it was-adopted under Chapter VII of the Charter and was 
legally binding upon all Member States, including Iraq.** Second, although a 
description of the Iraqi invasion as an ‘act of aggression’ in the original draft was 
deleted at Soviet insistence,’ this made no difference to the legal significance of 
the resolution, for what really mattered was the determination that the invasion 
constituted a breach of international peace and security. Under Article 39 of the 
Charter, the Security Council must make such a determination before it can take 
enforcement action against a State. Resolution 660 thus provided the foundation 
for all the subsequent United Nations action against Iraq. Finally, the resolution 
laid down the minimum conditions with which Iraq was required to comply. Although 
the resolution called upon Iraq and Kuwait to begin ‘intensive negotiations,’ operative 
paragraph 2 made clear that neither these negotiations nor any resolution of the 
border dispute was to be related to the requirement that Iraq withdraw. In paragraph 2 
the Council demanded that ‘Iraq withdraw immediately and unconditionally all its 
forces to the positions in which they were located on 1 August 1990.’ Despite 
arguments from Iraq and a number of other sources regarding linkage between the 
Kuwait question and the Arab—Israel dispute or suggestions that Iraq might stage 
a partial withdrawal, the Security Council consistently held to the line taken in 
paragraph 2 that Iraq’s withdrawal must be total, immediate and unconditional.” 


2 Economic Sanctions 


Following Iraq’s failure to comply with Resolution 660, the Security Council, on 
6 August, adopted Resolution 661, in which it used its powers under Article 41 
of the Charter to impose comprehensive economic sanctions against Iraq. Even before 
the adoption of Resolution 661, a number of States, including the United States 
and the United Kingdom, had taken unilateral action to block Iraqi and Kuwaiti 
assets within their jurisdictions. The exact legal basis for these measures is not 
entirely clear. The governments concerned seem to have been asserting either a 
right to take economic measures as first steps of collective self-defence with Kuwait 
or a right to take economic countermeasures in response to an unlawful attack upon 
a friendly State.“ Whatever the legal basis for these measures, however, there is 
no doubt of the necessity for taking them, since Iraq would certainly have removed 
its assets from those States in advance of the imposition of United Nations sanctions 
if it had been allowed to do so. 

With the adoption of Resolution 661, however, these measures became subsumed 
in the United Nations embargo. In order to secure Iraqi compliance with paragraph 2 
of Resolution 660, paragraph 3 of Resolution 661 required all States to prevent: 











36 Article 25 of the Charter provides that ‘the Members of the United Nations agree to accept and carry 
out the decisions of the Security Council in accordance with the present Charter.’ See also Articles 
24 and 48. 

37 This would have been the first occasion on which the Council had made a finding of aggression. 

38 ‘The Security Council shall determine the existence of any threat to the peace, breach of the peace 
or act of aggression and shall make recommendations, or decide what measures shall be taken in 
accordance with Articles 41 and 42, to maintain international peace and security.’ 

39 Compare Resolution 242 on the Arab—Israel question, n 34 above. 

40 In the United Kingdom, see The Control of Gold etc (Kuwait) Directions, 2 August 1990, SI 1990 
No 1591, The Control of Gold etc (Republic of Iraq) Directions, 4 August 1990, SI 1990 No 1616; 
I Kuwait Crisis, p 202. 

41 Bethlehem, op cit n 5, at p xxxiii. 
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(a) The import into their territories of all commodities and products originating in Iraq or 
Kuwait exported therefrom after the date of the present resolution; 

(b) Any activities by their nationals or in their territories which would promote or are 
calculated to promote the export or trans-shipment of any commodities or products from Iraq 
or Kuwait; and any dealings by their nationals or their flag vessels or in their territories in 
any commodities or products originating in Iraq or Kuwait and exported therefrom after the 
date of the present resolution, including in particular any transfer of funds to Iraq or Kuwait 
for the purposes of such activities or dealings; 

(c) The sale or supply by their nationals or from their territories or using their flag vessels 
of any commodities or products, including weapons or any other military equipment, whether 
or not originating in their territories but not including supplies intended strictly for medical 
purposes and, in humanitarian circumstances, foodstuffs, to any person or body in Iraq or 
Kuwait or to any person or body for the purposes of any business carried on in or operated 
from Iraq or Kuwait, and any activities by their nationals or in their territories which promote 
or are calculated to promote such sale or supply of such commodities or products.” 


The Resolution also required the blocking of funds (paragraph 40) and made clear 
that its provisions were to be applied even in the case of contracts or licences which 
predated the Resolution (paragraph 5).# 

Resolution 661 was only the third occasion on which the Security Council has 
imposed mandatory sanctions under Article 41 and it is by far the most impor- 
tant. Although the language of Resolution 661 reflected the language of the 
Rhodesian sanctions resolutions, the speed with which the Council acted in the case 
of Iraq is in sharp contrast to the length of time taken in the Rhodesian case. More- 
over, Resolution 661 was almost universally applied. By the middle of January 1991, 
122 of the 159 Members of the United Nations had reported the measures which 
they had taken to implement the sanctions, while several of the remainder notified 
the Sanctions Committee established by Resolution 661 that they had, in any event, 
no commercial dealings with Iraq or Kuwait. One commentator has estimated that 
some 80 percent of the States in the world, including all the major trading States, 
implemented Resolution 661.45 

A particular feature of Resolution 661 is that it was clearly directed to non-Members 
of the United Nations as well, paragraphs 3 and 4 laying down that the Council 
“decides that all States’ shall take the action required, while paragraph 5 expressly 
referred to non-Members. Although Article 2(6) of the Charter provides that the 
United Nations ‘shall ensure that States which are not Members of the United Nations 
act in accordance with [the principles set out in Article 2] so far as may be necessary 
for the maintenance of international peace and security,’ there has long been a 
controversy about whether a Security Council resolution imposing sanctions under 
Article 41 could create legal obligations for States which were not Members of the 
United Nations. During the Rhodesian crisis, Switzerland had vigorously opposed 
the suggestion that it was bound to apply sanctions, although it did take measures 
to prevent the use of Swiss territory for the avoidance of sanctions. In the case of 
Resolution 661, Switzerland notified the United Nations that it had imposed sanctions 
upon Iraq but denied that it was legally bound by Resolution 661.” 








42 I Kuwait Crisis, p 88. 

43 This provision was invoked in the case of the Zanoubia, an Iraqi merchant vessel intercepted when 
carrying tea which had been loaded in Sri Lanka before the adoption of Resolution 661. The vessel 
was prevented from going to Iraq by the naval embargo. 

44 The two earlier cases were Southern Rhodesia and the arms embargo against South Africa. 

45 Bethlehem, op cit n 5, at p xxxiv. 

46 Nkala, The United Nations, International Law and the Rhodesian Independence Crisis (Oxford: OUP, 
1985) p 115 et seq. 

47 Bethlehem, op cit n 5, at p 306. See also the communications from the Republic of Korea (at p 209) 
and the Turkish Republic of Northern Cyprus (at p 100). 
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3 Enforcement of Sanctions: the Naval Embargo 


Although most States, even those in which there was considerable sympathy for 
Iraq,‘ implemented sanctions, the application of Resolution 661 was not without 
its difficulties. Almost immediately after the adoption of the Resolution, the United 
States and the United Kingdom announced that they would use their naval forces 
in the Gulf and surrounding areas to prevent ships from violating the sanctions.” 
The nature of this policy and the legal arguments on which it was based are 
demonstrated by a special warning notice issued by the United States Navy which 
stated that: 


In response to requests from the legitimate government of Kuwait, and in exercising the 
inherent right of collective self-defense recognized under Article 51 of the UN Charter, United 
States forces will, in co-operation with regional and allied forces, conduct a maritime operation 
to intercept the import and export of commodities and products to and from Iraq and Kuwait 
that are prohibited by Security Council Resolution 661. 


The notice went on to state that ships found to be carrying goods covered _ the 
Resolution would not be allowed to proceed and warned that: 


Failure of a ship to proceed as directed will result in the use of the minimum force necessary 
to ensure compliance. 5? 


This warning was put into effect on 18 August when United States warships fired 
shots across the bows of two Iraqi tankers in the Gulf of Oman.°! 

The naval operation (described as an ‘interdiction’ to avoid the use of the word 
‘blockade’) proved controversial, with a number of States challenging the right of 
the United States and the United Kingdom to prevent sanctions violations in the 
absence of a Security Council authorisation. There was, indeed, no indication in 
Resolution 661 that the Council had intended to confer upon States a power to use 
or threaten force against ships flying the flags of other States in order to enforce 
sanctions. Moreover, in the case of the Rhodesian sanctions, the United Kingdom 
had been careful to seek express authority from the Security Council before inter- 
cepting a Greek tanker suspected of carrying oil destined for Rhodesia in violation 
of the Rhodesian Sanctions Resolution.” Nor, one may imagine, would the United 
States or the United Kingdom have been happy with a suggestion that by imposing 
an arms embargo on South Africa, for example, the Council had impliedly authorised 
any State with the naval power to do so to intercept shipping on the High Seas in 
order to enforce that embargo. 

In fact, however, as the notice quoted above makes clear, the United States and 
the United Kingdom based their action not on Resolution 661 as such but on the 
right of collective self-defence. The application of this right in the period between 
the adoption of Resolution 661 and the Security Council’s decision, at the end of- 
November 1990, to authorise the use of force is considered in more detail in’ ‘the * 
next section of this article. While the matter is not free from doubt, the better’ view . 
is that Kuwait was entitled, throughout this period, to invoke the right of self- defence ; 








48 See, eg, the reply of Yemen to the Secretary General’s inquiry about sanctions implenentton 
Bethlehem, op cit n 5, at p 500. hoy i “ 
49 See the statements at I Kuwait Crisis, p 245 (United Kingdom) and p 246 (United States), $ pe j 
50 Special Warning No 80, I Kuwait Crisis, p 248. e 2 
51 Keesing’ s (1990) 37640; more details are given in Department of the Navy, The United States? Navy re 
in Desert Shield and Desert Storm (Washington: Office of the Chief of Naval Operations, Soy) 
21-22. 3 
52 Nkala, op cit n 46, at p 90 et seq. x ; 
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and to request assistance from other States. At the time the naval interdiction began, 
therefore, those States from whom the Kuwaiti Government had sought help were 
entitled to take reasonable measures by way of collective self-defence. Nevertheless, 
it was by ‘no-means certain that self-defence was a sufficient justification for stopping 
shipping of other States bound to or from ports not under Iraqi control, in particular 
the Jordanian port of Aqaba, which was thought to be Iraq’s best hope of continuing 
to trade with the rest of the world. 

It was, therefore, highly desirable that any naval interdiction be given a clear 
authority from the Security Council. That was done on 25 August 1990, when the 
Council adopted Resolution 665,°4 which called upon: 


those Member States co-operating with the Government of Kuwait which are deploying 
maritime forces to the area to use such measures commensurate to the specific circumstances 
as may be necessary under the authority of the Security Council to halt all inward and outward 
maritime shipping in order to inspect and verify their cargoes and destinations and to ensure 
strict implementation of the provisions related to such shipping laid down in Resolution 661. 


A reference to ‘minimum force’ was deleted from the draft of this Resolution at 
the insistence of China, which subsequently argued that the Resolution did not 
authorise the use of force. Most States, however, understood the paragraph quoted 
as permitting the threat and, if necessary, the employment of force to require ships 
to stop when challenged. This was certainly the sense in which it was understood 
by those States with naval forces in the area.’ After 25 August 1990, the naval 
operation to prevent sanctions violations was stepped up and thè Royal Navy alone 
challenged 3,171 merchant ships and took part in 36 boardings in the period up 
to the middle of April 1991,°° although there were only a few incidents in which 
any degree of coercion had to be used and no ships were sunk or damaged. 


4 Application of Sanctions 


It also became apparent that, despite its wide terms, Resolution 661 was not adequate 
to deal with air traffic to and from Iraq.” In particular, it was not clear that 
Resolution 661 obliged or even entitled States to require aircraft overflying their 
territory en route to Iraq or Kuwait to land for inspection, so that it could be ensured 
that they were not engaged in sanctions violations. That authority was granted by 
the Council in Resolution 670 on 25 September 1990.58 

Difficulties also arose regarding the provision in paragraph 3(c) of Resolution 
661, permitting the supply of foodstuffs ‘in humanitarian circumstances.’ A number 
of States maintained that this provision entitled them to supply food to Iraq if they 
considered that there was a humanitarian case for doing so. The plight of 
usands of foreign workers, trapped in Iraq and Kuwait and frequently living in 
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more so since Iraq insisted that any imports of food must also be made available 


the State which was ERE ae them pecific ed 
use.°! 





D The Legality of Using Force against Iraq sed “4 


1 Initial Deployment of Forces to the Gulf 


A few days after the invasion of Kuwait, the United States and a number of other 
countries deployed armed forces to the Gulf. Initially, these forces were intended 
to deter Iraq from attacking Saudi Arabia or the Gulf States. It soon became clear, 
however, that the United States and most of the other States which had sent forces 
to the Gulf were prepared to use those forces to expel Iraq from Kuwait and restore 
the Kuwaiti Government. Until the end of November 1990, when the Security Council 
authorised the use of force against Iraq, these States had no mandate from the Security 
Council. Although Resolution 678 (which is discussed in the next section of this 
article) eventually gave them such a mandate, both the United States and British 
Governments consistently argued that there was no legal necessity for them to seek 
a resolution of the Security Council before resorting to force. Both States maintained 
that the use of force against Iraq would be a lawful exercise of the right of collective 
self-defence. The controversy which this claim aroused, both internationally and 
within the two States, makes it necessary to examine the legal arguments on both 
sides, even though the adoption of Resolution 678 eventually rendered the question 
moot. 

The original deployment of forces to Saudi Arabia and certain other Gulf States 
raised no legal problems. The legal basis for theif deployment rested upon the 
invitation of the governments concerned. Had there been an Iraqi attack upon Saudi 
Arabia or one of the other States in the Gulf, the right of collective self-defence 
with the State or States attacked would have provided a clear legal justification for 
the use of those forces in response to such an attack. 

After occupying Kuwait, however, Iraq did not launch any further attacks and 
it will remain a matter of speculation whether the Iraqi Government ever had any 
intention of doing so. In these circumstances, reliance upon the right of collective 
self-defence to justify a military campaign to remove Iraq from Kuwait was less 
straightforward. Evidently, such a campaign could not be regarded as an act of 
collective self- defence with Saudi Arabia. It could only be justified as a collective 
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ments maintained that such an operation would have fallen within Article 51 of the 
UN Charter, which provides that: 


Nothing in the present Charter shall impair the inherent right of individual or collective self- 
defence if an armed attack occurs against a Member of the United Nations, until the Security 
Council has taken measures necessary to restore international peace and security ... 


The basic conditions laid down by Article 51 were certainly met. Iraq’s invasion 
of Kuwait was plainly an armed attack against a member of the United Nations 
and that armed attack did not come to an end when the invaders secured control 
of Kuwait but continued for as long as Iraq used its forces to retain control of the 
territory of that State. Moreover, the Government of Kuwait made an express request 
for military assistance shortly after the invasion, thus meeting the requirement laid 
down by the International Court of Justice in the Nicaragua case that there must 
be a request for assistance from the victim of an armed attack if other States are 
to rely upon the right of collective self-defence in going to its aid.® It would, of 
course, have been necessary for Saudi Arabia to have given its consent to operations 
being mounted from its territory. 

Article 51, however, preserves the right of self-defence only ‘until the Security 
Council has taken measures necessary to maintain international peace and security.’ 
According to critics of the Anglo-American view, the Council took such measures 
when it adopted Resolution 661 imposing economic sanctions and the subsequent 
resolutions, in particular Resolution 665, so that any military operation to liberate 
Kuwait could no longer be based upon the right of collective self-defence but required 
the specific authorisation of the Security Council. 

There are two reasons for rejecting this argument. First, Article 51 does not provide 
that the adoption by the Security Council of any measures automatically ends the 
right to use force in self-defence.“ The right of self-defence continues until the 
Council adopts measures ‘necessary to maintain international peace and security.’ 
To hold that the adoption of any measures immediately pre-empted the right of self- 
defence would render this phrase meaningless; as the United Kingdom argued during 
the Falklands conflict, this phrase ‘can only be taken to refer to measures which 
are actually effective to bringeabout the stated objective.’ Moreover, if Article 51 
were interpreted as meaning that the right of self-defence lapsed as soon as the Council 
took any action in a dispute, even though an armed attack continued, States which 
were attacked would be understandably reluctant to turn to the Council. Certainly, 
the Security Council has the power to order a State to cease taking defensive action 
once the Council has itself taken military measures; the State’s right to use force 
in self-defence then becomes subsumed in the wider Council operation. It is very 
doubtful, however, that economic measures will have the same effect. In the Kuwait 
case, the theory that Resolution 661 suspended the right of self-defence would have 
meant not only that a campaign by Kuwait’s allies was precluded in the absence 
of a fresh Security Council resolution, but also that the activities of the Kuwait 
resistance against the occupation forces could not have been justified as self-defence, 
a suggestion which nobody seems to have made.® 

Second, the United States, which was responsible for the draft of Resolution 661, 
- anticipated this problem by including in the preamble of that resolution a paragraph: 


“4 








63 See n 53 above.” 
.64 Schachter, ‘United Nations Law in the Gulf Conflict,” 85 AJIL (1991) p 452, at p 458. 
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Affirming the inherent right of individual or collective self-defence, in response to the armed 
attack by Iraq against Kuwait, in accordance with Article 51 of the Charter. 


While little attention was paid to this paragraph during the debates on the resolution, 
its presence amounts to a statement by the Council that the measures adopted in 
the resolution were not intended to preclude the exercise of the right of individual 
self-defence by Kuwait or of collective self-defence by other States responding to 
a request from Kuwait.‘ l 


2 Resolution 678 and the Authorisation of Force 


While the United States and the United Kingdom were therefore correct in asserting 
that they could have embarked upon a campaign to end the occupation of Kuwait 
without express Security Council authorisation, there were obvious advantages in 
securing such authorisation. A Security Council mandate would have made it easier 
to hold together the disparate coalition ranged against Iraq as well as helping to 
meet domestic criticism of a military campaign, especially in the United States. 
In addition, the right of self-defence would have justified the coalition in doing only 
what was necessary to defend Kuwait. Only a further resolution from the Council, 
could have provided the legal justification for more extensive war aims, such as 
the re-establishment of stability in the region. ; . ; 

These considerations eventually persuaded the United States and its supporters . 
to return to the Seeurity Council and attempt to secure a fresh resolution authorising 
the use of force against Iraq. In doing so, the United States took the risk that it 
might be unable to get Security Council backing, for example because of a veto ° 
by China, which would have been a major political embarrassment.” There was 
also the risk that the Council would insist upon a degree of United Nations control 
over the conduct of the military campaign unacceptable to the States which had 
provided the majority of the forces. November 1990, when the United States held 
_ the Presidency of the Security Council,” thus saw an intensive diplomatic effort, 
centred upon negotiations between the five permanent members of the Council, to 
secure a resolution which would command the required majority but which would 
not limit United States operational control once the fighting started. 

These negotiations led to the adoption, on 29 November 1990, of Resolution 678. 
That resolution demanded once more that Iraq comply with all the Security Council 
resolutions on Kuwait. Paragraph 2 then provided that the Security Council 
authorised: 


Member States co-operating with the Government of Kuwait, unless Iraq on or before 
15 January 1991 fully implements, as set forth in paragraph 1 above, the foregoing resolutions, 
to use all necessary means to uphold and implement Security Council Resolution 660 (1990) 
and all subsequent relevant resolutions and to restore international peace and security in the 
area. $ 





67 Weller, ‘The Kuwait Crisis: A Survey of Some Legal Issues,’ 3 Revue Africaine de Droit International 
et Compare (1991) p 1, at p 21. 

68 See Ange v Bush, 752 F Supp 509 (1990) and Dellums v Bush, 752 F Supp 1141 (1990), challenging 
the President’s authority to commit United States forces to hostilities. 

69 O’Connell, ‘Enforcing the Prohibition on the Use of Force,’ 15 Southern Ilinois University Law Journal 
(1991) p 453, at p 478 suggests that, had the United States resolution been vetoed, that would have 
blocked the exercise of the right of self-defence. While Professor O’Connell is clearly right in suggesting 
that such a veto would have been a major political embarrassment to Staging a self-defence action, 
it could not have deprived Kuwait and its allies of their legal right to mount such an action. 

70 Each member of the Council holds the presidency for one month at a time. 

71 I Kuwait Crisis, p 98. 
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The provision giving Iraq until 15 January 1991 to implement the Security Council 
resolutions was inserted at the insistence of the USSR — the United States would 
apparently have preferred an earlier deadline — but otherwise Resolution 678 gave 
the United States and its coalition partners the authorisation which they sought. 
Moreover, it did so without imposing upon the coalition any United Nations control 
or supervision of the conduct of operations. Resolution 678 set the objectives for 
which force might be used but it left both the political and military decisions on 
how to achieve those objectives to the coalition and thus, in effect, to the United 
States. 

It is true that Resolution 678 made no express mention of the use of force,” but 
there is no doubt that that is what the phrase ‘all necessary means’ was intended 
to mean. Resolution 678 has to be read against the background of the earlier resolu- 
tions on Kuwait. Viewed in that context, it is difficult to see what else the resolution 
could have meant by ‘all necessary means,’ since the Council had already adopted 
comprehensive economic and political sanctions. Force was the only measure not 
already authorised by the Council. In addition, it is impossible properly to understand 
the text of any Security Council resolution without reference to the debates which 
preceded it.” The records of the Security Council debates which preceded the 
adoption of the resolution show that none of the States taking part in those debates 
were in any doubt that the resolution authorised military action — a point made 
repeatedly throughout the debate both by the States which had sponsored the resolution 
(Canada, France, Romania, the USSR, the United Kingdom and éhe USA) and other 
Council members, including those who opposed its adoption.” 

Critics of Resolution 678 argued that the resolution was invalid because one of 
the five permanent members of the Security Council, China, abstained in the vote 
on the resolution. While it is true that Article 27(3) of the United Nations Charter 
provides that decisions of the Council on substantive matters require ‘the concurring 
votes of the permanent members,’ the practice of the Security Council and of all 
the parties to the Charter since 1947, has been to ignore the abstention of a permanent 
member when applying this provision. Although that practice is difficult to reconcile 
with the wording of Article 27, it is now so firmly established that it is never 
questioned in the United Nations and has been accepted as lawful by the International 
Court of Justice.” 

Resolution 678 has also been attacked on the ground that the Security Council 
should not have proceeded to a decision on the use of force without first establishing 
that sanctions were inadequate. This limitation was said to be implicit in Article 42 
of the Charter, which provides that the Council may take military action if it considers 
that economic measures under Article 41 ‘would be inadequate or have proved to 
be inadequate.’ Whether sanctions had been given long enough and whether they 
would eventually have been successful in forcing Iraq to leave Kuwait are both 
arguable questions. The Director of the CIA reported to Congress in December 
1990 that sanctions had dealt a ‘serious blow’ to Iraq’s economy, shutting off “more 
than 90% of imports and 97% of exports,” but went on to state in January 1991 
that ‘the ability of Iraqi ground forces to defend Kuwait is unlikely to be substantially 
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eroded over the next six to twelve months.’ Moreover, the evidence of!con- 
tinuing atrocities in Kuwait,” the effect of sanctions on some Third World States”? 
and the difficulty of mounting a military operation once the summer had begun were 
all factors to be weighed in the balance in determining whether sanctions should 
be given longer to work. 

So far as the law is concerned, the question is not whether sanctions might have 
worked if given long enough but whether the Security Council, exercising the 
discretion entrusted to it by the Charter, considered that they would prove inadequate. 
A determination that sanctions would not be sufficient was implicit in Resolution 
678. That determination was one which was within the powers of the Council under 
the Charter and, even if there were a mechanism for judicial review of the Council’s 
decisions, it is difficult to see that the Council’s conclusion was unreasonable in 
all the circumstances. Nor is there anything in the Charter or the practice of the 
Council to suggest that Resolution 678 had to contain a paragraph expressly stating 
that sanctions were considered inadequate. 


3 The Legal Basis for Resolution 678 


It seems clear, therefore, that Resolution 678 gave the coalition States a valid 
authorisation to use force. What is less clear, however, is the exact legal basis for 
that authorisation. In particular, was Resolution 678 an instance of enforcement 
action by the Security Council or merely a case of the Council giving its blessing 
to action based upon the right of self-defence? The question is by no means academic, 
since the answer has important implications for another difficult issue, namely the 
extent of the authorisation to use force and whether the resolution permitted the 
coalition to go beyond the objective of liberating Kuwait. 

The most obvious legal basis for Resolution 678 would be Article 42 of the Charter, 
which provides that: i 


Should the Security Council consider that measures provided for in Article 41 would be 
inadequate or have proved to be inadequate, it may take such action by air, sea or land forces 
as may be necessary to maintain or restore international, peace and security. Such action may 
include demonstrations, blockade and other operations by air, sea or land forces of Members 
of the United Nations. 


It is true that Article 42 was intended to form part of a scheme under which Member 
States would conclude agreements with the United Nations (under Article 43 of 
the Charter) placing parts of their forces at the disposal of the Council and that 
no such agreements have ever been made. That has led some commentators to argue 
that Article 42 has become a dead letter.” There is, however, nothing in the text 
of Article 42 which insists that the forces used by the Council must be those provided 
under Article 43. In the absence of Article 43 agreements, the Council cannot require 





76 Keesing’s (1991) 37936. See also the statement by the Foreign Secretary, Douglas Hurd, to the House 
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77 See Part E. 
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Member States to contribute forces to an enforcement action but that does not prevent 
it from authorising such action and making use of forces voluntarily contributed 
by States.® Nor does Article 42 require that the operation of those forces be 
controlled by the United Nations itself. Although Articles 46 and 47 envisage plans 
for the application of armed force by the Council being made by the Military Staff 
Committee, the Charter does not require that that body be involved in controlling 
the operation of forces acting under Article 42 and, since the Committee does not 
have the machinery for directing an operation on the scale of Desert Storm, there 
are good practical reasons for leaving operational control to the States contributing 
forces. 

The Council could, therefore, have relied upon Article 42 as the basis for adopting 
Resolution 678 and there are indications that it intended to do so. The Article 39 
determination necessary for the adoption of measures under Article 42 had already 
been made when the Council adopted Resolution 660. The language of paragraph 2 
of the resolution, with its reference to restoring international peace and security, 
echoes the language of Article 42. The measures which were authorised by that 
paragraph were precisely those which Article 42 empowered the Council to take 
and it would have been natural for the Council to have relied upon Article 42 in 
authorising those measures. The fact that the resolution authorised taking of measures 
by an ad hoc coalition is compatible with Article 48, which provides that: 


The action required to carry out the decisions of the Security Council for the maintenance 
of international peace and security shall be taken by all the Members of the United Nations 
or by some of them, as the Security Council may determine. 


In the case of Resolution 678, the reference to ‘States co-operating with the Govern- 
ment of Kuwait’ was designed to ensure that Israel could not rely upon the resolution 
as authority for using force against Iraq.*! 

Nevertheless, in the case of Korea, the only other occasion on which the Security 
Council has authorised the use of force against an aggressor, it has been argued 
that the Security Council was in reality acting under Article 39 of the Charter, making 
recommendations for the restoration of international peace and security.” That 
might be an alternative legal basis for Resolution 678. Unlike Resolution 661, which 
clearly involved an exercise by the Security Council of its powers under Article 
41, the preamble to Resolution 678 merelyistated that the Council was acting under 
Chapter VII of the Charter (which includes Articles 39, 41, 42 and 51) and paragraph 
2 refers to the Council ‘authorising’ action rather than ‘deciding’ to take measures. 
In practice, however, it makes little or no difference whether Article 42 or Article 39 
is treated as the legal basis for the resolution since, in either case, the resulting 
action would be enforcement action taken under United Nations authority, rather 
than self-defence. 

However, the thesis that Resolution 678 did no more than give Security Council 
approval to action by way of collective self-defence, so that the basis for the 
Resolution was Article 51 of the Charter, has also attracted much support.® A 
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particularly strong argument to that effect is the degree to which control of the 
operation was left in the hands of the coalition States. In Korea, the forces 
assembled were described as United Nations forces, flew the United Nations flag 
and, while they operated under United States command, did so because the Security 
Council had established a Unified Command under United States leadership.® 
None of these features were present in the case of Kuwait. Unlike Resolution 665, 
which had requested the States enforcing the naval embargo to inform the Military 
Staff Committee of the United Nations of the actions they took and gave that 
Committee a co-ordinating role, Resolution 678 contained no reference to the 
Committee or to any kind of United Nations role in controlling operations. The 
Secretary General of the United Nations was not even notified of the outbreak of 
hostilities when it came.* 

It is difficult to escape the conclusion that there was a degree of deliberate ambiguity 
in Resolution 678 and that the States which drafted it intentionally avoided making 
explicit the legal basis on which it was adopted, perhaps in order to make it more 
palatable to China, which might have vetoed anything too obviously reminiscent 
of Korea. Moreover, the ambiguity over whether the subsequent use of force was 
based upon the right of self-defence made it easier for the coalition States to resist 
any pressure for United Nations involvement in control of the operations.* 

Nevertheless, the present writer regards Resolution 678 as providing for enforce- 
ment action rather than giving a blessing (of political, not legal, significance) to an 
action in self-defence which could lawfully have been mounted without the authori- 
sation of the Council. Following the adoption of Resolution 678, the coalition States 
repeatedly pointed to that Resolution as their legal authority.*” The reference in 
paragraph 2 of the resolution to restoring international peace and security would 
sit very uneasily in a resolution based upon the right of self-defence and suggests 
that the States were being authorised to exercise some of the powers of the Security 
Council, rather than merely being encouraged to exercise their own inherent rights. 
Moreover, the action of the Security Council in dictating the terms of the ceasefire 
and the post-war settlement® indicates that the Council regarded the conflict as one 
between the United Nations and Iraq. 


4 The Extent of the Authorisation to Use Force 


The next question is how far Resolution 678 authorised the coalition States to go 
in using force. It clearly empowered them to use such force as was reasonably 





84 In effect, the United States, which had provided the majority of the forces, took command, although 
the degree to which national contingents were integrated under US command varied and orders to 
the Arab forces were channelled through the Saudi Arabian Minister of Defence, Keesing’s (1991) 37935. 
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necessary to secure the liberation of Kuwait and complete Iraqi compliance with 
all the Security Council resolutions on Kuwait. The coalition was therefore entitled 
to refuse Iraqi offers of partial acceptance of the resolutions and to insist, as President 
Bush did on 22 February 1991, that only a clear and unambiguous acceptance by 
Iraq of all the requirements laid down in those resolutions and immediate withdrawal 
of all Iraqi forces would lead the coalition to call off a ground offensive. Since Iraq 
failed to give such an acceptance, the ground offensive which began on 24 February 
was lawful.* 

If, however, Resolution 678 was a case of the Security Council authorising enforce- 
ment action, the Council was entitled to go beyond the liberation of Kuwait and 
to ensure that Iraq did not again present a threat to regional peace and security. 
The reference to restoring international peace and security in Resolution 678 was 
taken by some States as authorising the coalition to use force to achieve that wider 
objective. As the House of Commons Foreign Affairs Committee put it: 


By the beginning of hostilities in January, the aims had broadened beyond freeing Kuwait: 
the commitment to securing peace and stability in the region, by destroying Iraq’s military 
might, and its weapons of mass destruction, had begun to emerge, as set out in the wording 
of Resolution 678. 


It has been argued that the debates on Resolution 678 give no indication that the 
Members of the Council intended the reference to peace and security to authorise 
such extended aims and that the use of similar language in the principal resolution 
on Korea had not been read as justifying such action, the Unified Command States 
going back to the United Nations for fresh authorisation before moving from the 
defence of South Korea to an invasion of North Korea.” However, if the reference 
in Resolution 678 to the restoration of international peace and security was not 
intended to go beyond the enforcement of the existing resolutions on Kuwait, one 
wonders why it was included at all. The Korean precedent is not entirely convincing, 
since it appears that the decision to enter North Korea had been taken before the 
United Nations General Assembly was invited, in effect, to endorse it and the motives 
for that invitation do not necessarily imply that the original Security Council 
resolutions had not given the necessary legal authority to the Unified Command.” 

Moreover, the terms imposed upon Iraq by the Council on the conclusion of 
hostilities went far beyond the removal of an Iraqi threat to Kuwait and set about 
dismantling Iraq’s military capacity.” This suggests that the Council took its 
responsibility for international peace and security to mean that it had to prevent 
Iraq from posing a threat in the future. That, in its turn, may indicate that the Council 
had taken a similarly broad view of what the restoration of peace and security entailed 
when it granted its authorisation to the coalition States to use the necessary means 
to achieve that end. Perhaps the most that can be said, until more is known of the 
negotiations which preceded the adoption of Resolution 678, is that the Council 
had the power to authorise the coalition to go beyond the liberation of Kuwait and 
the enforcement of the existing resolutions, and that at least some of the coalition 











89 The fact that the ground offensive involved a coalition invasion of Iraq to outflank forces in Kuwait 
is also perfectly compatible with this reading of the Resolution. There was no requirement that the 
conflict to free Kuwait be conducted entirely on Kuwaiti territory. The end of the ground war left 
the coalition in occupation of some 15 percent of Iraq. 

90 HC 143 I (1990—91) p vii; see also HC 143 II (1990—91) p 89 (Minister of State, Foreign and 
Commonwealth Office). 

91 Weller, loc cit n 67 above, at p 29. 

92 Higgins, op cit n 80 above, at p 180. 

93 See Part F. 
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States took the view that it had done so. Had they acted on that interpretation, 
however, the legality of their action would have been challenged by other States, 
including some members of the Security Council. In the end, the matter was never 
really put to the test. 


E The Conduct of Hostilities® 
1 Applicable Law 


Irrespective of the status of the coalition forces, the laws of armed conflict applied 
equally to the conduct of hostilities by both sides, a point never contested by the 
coalition.” The fact that none of the States involved declared war made no differ- 
ence, since these laws apply to any armed conflict between States, whether or not 
the States concerned recognise the existence of a state of war.” Thus, all the States 
involved in the Gulf hostilities were bound by the four Geneva Conventions of 
1949.” The First Additional Protocol to the Geneva Conventions, adopted in 
1977, on the other hand, did not apply even to those coalition States which were 
parties to it (such as Kuwait, Saudi Arabia and Italy), since Iraq was not a party 
and the Protocol applies only to conflicts between parties.” Nevertheless, several 
of the most important provisions of the Protocol are regarded as declaratory of 
customary law and were applicable as such.” In addition, the Geneva Protocol on 
Chemical and Bacteriological Weapons, 1925, prohibited the first use of chemical 
or biological weapons in the conflict, although the reservations entered to that treaty 
by many of the participants in the Gulf hostilities meant that the use of such weapons 
could lawfully have been met by retaliation in kind.' 

As between Iraq and Kuwait, this body of law became applicable as soon as Iraq 
invaded Kuwait and continued to apply throughout the succeeding months. As far 
as the other coalition States were concerned, the laws probably became applicable 
in their entirety only on the start of the aerial bombardment of Iraq on 16 January 
1991, although provisions of the Geneva Civilians Convention applied to foreign 
nationals held hostage in Kuwait earlier in the crisis. The first missile attacks by 
Iraq against Israel, on 18 January, brought the laws of armed conflict into operation 
between those two States as well. 


94 See Green, ‘The Gulf War, the UN and the Law of Armed Conflict,’ 28 Archiv des Volkerrechts 
(1990) p 369. 

95 Greenwood, ‘The Relationship between Jus ad bellum and lus in bello,’ 9 Review of International 
Studies (1983) p 221. 

96 Greenwood, ‘The Concept of War in Modern International Law,’ 36 ICLQ (1987) p 283. 

97 The texts of the Geneva Conventions are set out in Roberts and Guelff, Documents on the Laws of 
War (Oxford: Oxford University Press, 2nd edn, 1989). The two conventions of greatest relevance 
here are the Third (Prisoners of War) and the Fourth (Civilians). 

98 Roberts and Guelff, op cit. The United States, the United Kingdom and France were not parties to 
the Protocol. 

99 Greenwood, ‘Customary Law Status of the 1977 Geneva Protocols’ in Delissen and Tanja (eds), 
Humanitarian Law of Armed Conflict: Challenges Ahead (Dordrecht: Martinus Nijhoff, 1991) p 93. 

100 See, eg, the United States reservation; Roberts and Guelff, op cit n 97 above, at p 145: 


The said Protocol shall cease to be binding on the Government of the United States with respect 
to the use in war of asphyxiating, poisonous or other gases, and of all analogous liquids, materials 
or devices, in regard to an enemy State if such State, or any of its allies, fails to respect the 
prohibitions laid’ down in the Protocol. i 


In fact, the coalition States had made clear that Iraq could expect massive retaliation in other forms 
if it employed chemical weapons and they were not used in the conflict. 


171 


The Modern Law Review [Vol. 55 


2 The Geneva Civilians and Prisoners of War Conventions 


It is clear that, throughout its occupation of Kuwait, Iraq made no attempt to comply 
with the laws of armed conflict. Reports by Amnesty International and other human 
rights organisations bear witness to acts of torture, summary executions, arbitrary 
detention, punishment without trial, deportation of civilians to Iraq and the organised 
looting of public and private property, all of which acts were in clear violation of 
the Geveva Civilians Convention and the customary law on belligerent occupa- 
tion.'°! Jraq’s claim that its presence in Kuwait was not one of belligerent occupa- 
tion, because Kuwait had been annexed, are unfounded. Quite apart from the illegality 
of the annexation and its condemnation in Security Council Resolution 662, Article 47 
of the Civilians Convention makes clear that the rights of protected persons under 
that Convention cannot be altered by any change in the status of the occupied territory 
and the Council consistently maintained that the Convention was applicable in 
Kuwait. '@ 

The policy of keeping foreign nationals caught in Kuwait at the start of the invasion 
as hostages violated the Civilians Convention, since nationals of neutral States in 
occupied territory are entitled to the protection of the Convention. The position 
of foreign nationals who were found in Iraq itself and then detained (as opposed 
to being moved there from Kuwait) is less clear, since Article 4(2) of the Civilians 
Convention provides that nationals of a neutral State in the territory of a party to 
an armed conflict do not qualify as protected persons if their own State still has 
normal diplomatic relations with that party. Until January 1991, the major Western 
States continued to have diplomatic relations with Iraq and were (arguably) still 
neutral in the conflict between Iraq and Kuwait. The.detention of foreigners in Iraq 
was, however, condemned by the Security Council in Resolution 674 and was 
contrary to general international law, irrespective of the position under the Civilians 
Convention. 

Iraq’s treatment of several thousand Kuwaiti soldiers captured in the invasion, 
who were held in Iraq in appalling conditions and whose names were not released 
to the International Committee of the Red Cross (‘the ICRC’) violated the Geneva 
Prisoners of War Convention. The POW Convention was also violated by Iraq in 
its treatment of the much smaller number of captured allied servicemen during January 
1991. It now appears that several of these prisoners were tortured — a grave breach 
of the Convention, triable in any State according to Articles 129 and 130. The way 
in which captured airmen were paraded on Iraqi television and forced to denounce 
the coalition was a breach of the duty to protect POWs from public curiosity and 
insult under Article 13. Although there was nothing like the Iraqi television inter- 
views on the allied side, it must be questioned whether some of the television coverage 
of Iraqi soldiers surrendering in the closing stages of hostilities was compatible with 
Article 13. A more serious problem for the coalition was the question of repatriation 
of the estimated 75,000 Iraqi POWs captured by the coalition. At one time it seemed 
that there would be a repetition of the Korean controversy about whether Article 118 
of the POW Convention required the forcible repatriation of POWs who were 
unwilling to return to their own State.'® In the end, however, repatriation seems 
to have gone smoothly. 








101 Amnesty International, Irag/Occupied Kuwait: Human Rights Violations since 2 August (London: 
Amnesty International, 1990). See also the report of UN Under-Secretary General Ahtissari, compiled 
after the war, on the physical damage in Kuwait, S/22409. 

102 See Resolutions 670 and 674; I Kuwait Crisis, pp 94—5. 

103 Higgins, op cit n 80 above, at p 184. 
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3 Law Relating to Targeting and Operations 


The conduct of the air war by the coalition States has generated greater contro- 
versy.! There was broad agreement about the content of the legal standards to be 
applied. Customary international law, as reflected in the First Additional Protocol 
of 1977, requires that a distinction be drawn between civilian and military personnel 
and objects and that attacks be confined to military personnel and objects, which 
are defined as those 


which by their nature, location, purpose or use make an effective contribution to military 
action and whose total or partial destruction, capture or neutralisation, in the circumstances 
ruling at the time, offers a definite military advantage. '% 


Even targets within this definition should not be attacked if the attack 


may be expected to cause incidental loss of civilian life, injury to civilians, damage to civilian 
objects, or a combination thereof, which would be excessive in relation to the concrete and 
direct military advantage anticipated. !% 


In order to give effect to these principles, commanders are required to take all 
reasonable care to verify that targets are military objectives and to keep incidental 
casualties and damage to a minimum. This duty includes a requirement to refrain 
from using inherently indiscriminate methods of attack and, when a choice of 
weaponry is available, to choose those weapons which are likely to’ minimise 
incidental civilian casualties and damage. It is forbidden to use civilians or POWs 
as a shield for military installations. '”’ 

In its indiscriminate missile attacks on Israel and on the Saudi Arabian capital, 
its use of POWs as a shield for military installations and in the way its forces behaved 
in their withdrawal from Kuwait (including the large-scale environmental destruction 
which they caused), Iraq violated most of these provisions. With one or two excep- 
tions," however, coalition statements of targeting policy reflected the principles 
set out above, but it has been suggested by Middle East Watch that the implementation 
of that policy fell short of the standards required by international law.'™ In parti- 
cular, the coalition States are accused of not always taking adequate steps to ensure 
that targets were military objectives and that incidental damage would not be 
disproportionate (the United States bombing of an air raid shelter at Amiriyah on 
13 February, which killed some 300 civilians is singled out in this respect) and of 
frequently failing to use modern ‘smart’ bombs, which were more accurate and less 
likely to cause incidental casualties, in preference to more traditional munitions. 

With the information presently available, it is impossible to tell whether these 
criticisms are well founded. There is ample evidence that the coalition attempted 
to comply with the standards they acknowledged to be applicable.'"° The attack on 
the Amiriyah shelter is a case in point. It is difficult to imagine that the United 
States knowingly attacked a civilian air raid shelter, and US spokesmen made clear 





104 Middle East Watch, Needless Deaths in the Gulf (New York: Human Rights Watch, 1991). 

105 Article 52(2) First Additional Protocol. A similar definition has been incorporated into United States 
military manuals on the laws of armed conflict. 

106 Article 51(5)(b) First Additional Protocol. 

107 See Articles 51(5)(a), 51(7), 57 and 58. 

108 Such as the suggestion by US Air Force General Duggan that ‘the cutting edge would be in downtown 
Baghdad’ and that Saddam Hussein’s mistress would be a target. General Duggan was dismissed. 
Keesing’s (1990) 37696. 

109 op cit n 104 above. 

110 See, eg, the testimony of Air Vice-Marshal Wratten to the House of Commons Defence Committee, 
HC 287 I (1990—91) p 24. 
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that the shelter was thought to be a military communications centre. The question, 
therefore, is whether sufficient care had been taken to determine whether civilians 
would be present when the attack was carried out arid whether the military advantages 
which could be expected from the attack would be outweighed by the likely civilian 
casualties. 

It is also difficult to assess the extent of civilian casualties and damage to civilian 
objects. Reports from journalists visiting Iraq commented on the absence of 
widespread devastation in Baghdad!!! and the estimates of civilians killed and 
injured by the bombing are remarkably low, considering the scale of the bombard- 
ment.'! On the other hand, a United Nations report compiled after the conflict had 
ended, described the damage to the economic infrastructure of Iraq and the longer 
term consequences to the civilian population in the following terms: 


The recent conflict has wrought near-apocalyptic results upon the economic infrastructure 
of what had been, until January 1991, a rather highly urbanized and mechanized society. 
Now most means of modern life support have been destroyed or rendered tenuous. Iraq has, 
for some time to come, been relegated to a pre-industrial age, but with all the disabilities 
of post-industrial dependency on an intensive use of energy and technology.'? 


The destruction of Iraq’s power stations and means of communication has also been 
criticised on the ground that it was not strictly necessary for the liberation of Kuwait 
and was part of an attempt to cripple Iraq’s capacity to make war in the future. 
It must be remembered, however, that Iraq had an integrated national power grid, 
so that no distinction could be made between power generated for military and for 
civilian purposes. The British commander in the Gulf gave evidence to the House 
of Commons Defence Committee that the destruction of Iraq’s power supplies was 
an essential step in destroying Iraq’s capacity to defend the territory it had occupied 
in Kuwait.''' Similarly, the destruction of the means of communication and 
transport significantly reduced Iraq’s ability to counter both the aerial bombardment 
and the subsequent ground offensive. 

Criticism of the ground offensive has been rather different. Here, the suggestion 
has been that the coalition continued to attack Iraqi forces after their defeat had 
become inevitable and when they no longer posed any real military danger. In doing 
sO, it is said that the coalition violated the prohibition on causing ‘unnecessary 
suffering’ to enemy combatants.''® Again, it is difficult to assess this claim on the 
basis of the information available to the public at the time of going to press. However, 
right up to the unilateral cessation of hostilities ordered on 28 February (by which 
time Iraqi forces were retreating in total disarray from Kuwait), Iraqi units in some 
areas continued to offer what one commander described as ‘determined resis- 








111 See, eg, Simpson, op cit n 27 above and references in Arkin, Durrant and Cherni, On Impact (London: 
Greenpeace, 1991). 

112 Middle East Watch gives an estimate of 2,500 to 3,000 Iraqi civilians killed by the direct effects of 
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point that the damage to Iraq’s infrastructure, especially its power generating capacity, will have serious 
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on Land Warfare, 1907. For a suggestion that allied airmen were becoming reluctant to continue the 
attacks on the retreating Iraqi army and that this was a factor in the decision to stop hostilities, see 
the article by the United Kingdom Foreign Secretary, Mr Douglas Hurd, ‘A Year the World Lived 
Dangerously,’ The Times, 2 August 1991, p 14. Mr Hurd does not, of course, suggest that the attacks 
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tance,’''” and it is perhaps only with hindsight that the ground war appears as a 
‘walkover.’ While the laws of armed conflict prohibit the infliction of unnecessary 
suffering upon enemy combatants, a State is not required to risk casualties amongst 
its own forces in order to spare the lives of the enemy’s combatants. 


F The Peace Terms 


The decision to halt the coalition attack after the liberation of Kuwait was taken 
by President Bush, in consultation with the other coalition governments, on 
28 February 1991. Thereafter, the Security Council laid down the terms for a 
ceasefire in Resolution 686, which required Iraq to cease all military activity, accept 
the earlier Security Council resolutions and release all POWs and civilian internees. 
That was followed, a month later, by Resolution 687, which adopted a series of 
measures under Chapter VII of the Charter. Resolution 687, which is the longest 
of the resolutions on Kuwait, imposed numerous requirements upon Iraq, only three 
of which can be discussed here. 

First, provision was made for demarcation of the boundary between Iraq and 
Kuwait recognised in the 1963 agreement between the two States. Iraq’s claim to 
modification of that border was thus decisively rejected. Second, the Resolution 
required Iraq to release all POWs, return all looted property and to pay compensation 
for the losses caused by its illegal invasion of Kuwait and the subsequent hostilities. 
To ensure payment, provision was made for the establishment of a fund based upon 
a percentage (later set at 30 percent) of Iraq’s oil revenues. Finally, Iraq was required 
to accept international inspection of its nuclear and other facilities prior to the 
destruction of all of Iraq’s weapons of mass destruction and capacity for manu- 
facturing weapons of this kind. Iraqi missiles were also to be destroyed. 

Many of these provisions may be seen as routine. Iraq was already required to 
release POWs under the terms of the Geneva Conventions and it would, in any 
event, have been liable under general principles of international law to pay 
compensation for damage illegally inflicted upon other States and their nationals. 
Nevertheless, Resolution 678 is unprecedented in a number of ways. The provision 
for the compensation fund and the levy on Iraqi oil revenues gave teeth to the duty 
to pay compensation which would otherwise almost certainly have been ignored.!!8 
The dismantling of Iraq’s missiles and weapons of mass destruction and the degree 
of international inspection which Iraq was required to accept are also without 
precedent since the end of the Second World War. In imposing these stringent terms 
upon Iraq, the Security Council went well beyond measures necessary for protecting 
Kuwait and its action can only be seen as a decision that the restoration of international 
peace and security in the area required the dismantling of much of Iraq’s war machine. 
Moreover, to ensure Iraqi compliance, the sanctions imposed by Resolution 661 
were maintained in force and thus used to achieve the new goals of Resolution 
678."9 At the time of going to press, these sanctions were only starting to be 
relaxed. 


117 Keesing’s (1991) 37985. 
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G Intervention in Northern Iraq 


The end of hostilities in the Gulf was followed by uprisings against the government 
of Saddam Hussein. Shia rebels in southern Iraq and Kurdish separatists in the north 
took control, for a while, of large areas of Iraq but were swiftly crushed by the 
Iraqi army in a campaign which one observer estimated caused far more civilian 
casualties than the entire coalition bombardment. By the end of March 1991, hundreds 
of thousands of Kurdish refugees were fleeing in appalling conditions across the 
borders into Turkey and Iran. The brutality with which the Iraqi forces attacked 
the refugees led to allegations that Iraq was committing genocide. 

In these circumstances, a group of States, including the United States, the United 
Kingdom, France and the Netherlands, despatched forces from Turkey to northern 
Iraq. The purpose of the operation was to establish conditions in the north which 
would give a sufficient guarantee of safety to persuade the refugees to return to 
their home areas. In effect, this was done by forcing Iraqi troops to cease operations 
north of the 36th parallel (and, in most cases, to leave this area) and creating ‘safe 
havens’ temporarily controlled by allied troops. The States concerned, however, 
denied that their action was aimed at the dismemberment of the State of Iraq or 
at producing a change of government,'! and the allied forces withdrew from 
northern Iraq at the end of the summer of 1991. 

While this operation was generally welcomed, there has been considerable 
controversy regarding its legality. Although (with the exceptian of a few minor 
incidents) the Iraqi forces did not offer any resistance to the intervening troops, 
the Government of Iraq made clear that it did not consent to the deployment of foreign 
troops on its territory, so that the presence of those troops was not based upon the 
consent of Iraq. In addition, the prevailing view has long been that international 
law does not confer a right of ‘humanitarian intervention’ permitting a State (or 
group of States) to intervene militarily in the territory of another State to prevent 
human rights abuses or atrocities by the government of that State. In 1984, a research 
paper published by the United Kingdom Foreign Office concluded that ‘the best 
case that can be made in support of humanitarian intervention is that it cannot be 
said to be unambiguously illegal.’ It might perhaps be argued that, since the 
operation was temporary and was not intended to partition Iraq or to change its 
government but merely to protect the refugees, there could be no question of a 
violation of Article 2(4) of the Charter, since there was no use of force ‘against 
the territorial integrity or political independence of any State.’ Yet that Article has 
generally been strictly applied, any military incursion into the territory of another 
State without that State’s consent being treated as an infringement of its territorial 
integrity. 

Nor was there a clear United Nations mandate for the allied operation. Resolution 
688, adopted on 5 April 1991, condemned the repression of the Iraqi civilian popu- 
lation, ‘the consequences of which threaten international peace and security.’ '2 
The Resolution called upon Iraq to cease these attacks and insisted that Iraq allow 
immediate access to those in need by humanitarian organisations. While that finding 
made it clear that the situation could no longer be regarded as one wholly internal 
to Iraq and made possible United Nations action in northern Iraq," there was no 
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authorisation for individual States to use force in order to achieve the goals of the 
resolution. Nevertheless, it is arguable that the mandate granted to the coalition 
States by Resolution 678 to restore international peace and security in the area 
remained in force, notwithstanding the ceasefire, and justified military action should 
a fresh threat to international peace break out elsewhere as a result of Iraq’s 
actions.'*° The finding in Resolution 688 that Iraq’s repression of its civilian 
population created such a threat, taken together with the continuing mandate in 
Resolution 678, might therefore furnish a legal justification for the operation in 
northern Iraq. 

In the longer term, however, the intervention in northern Iraq and the international 
acceptance of it,'’° is likely to be invoked as evidence that there is a right of 
humanitarian intervention in international law. In that context, it should be borne 
in mind just how limited a precedent the case provides. What was at issue was the 
prevention of massacres on a huge scale, not human rights abuses of the kind 
perpetrated by, for example, the Noriega regime in Panama. The Security Council 
had identified the situation as a threat to international peace and security, something 
which has not happened in any of the other cases in which claims of humanitarian 
intervention have been advanced. Finally, the intervention was on a limited scale, 
for a limited purpose, and was thus a far cry from cases like Cambodia, in which 
the intervening State overthrew the government of its neighbour, or Bangladesh, 
in which India’s intervention led to the creation of a new State. 

In May 1991, ap agreement was concluded between the United Nations and the 
Iraqi Government for the deployment of a UN guard contingent to Iraq.” The 
national contingents deployed to northern Iraq were subsequently withdrawn. This 
development followed a long debate over whether Resolution 688 provided sufficient 
authority for the deployment of a United Nations peacekeeping force to northern 
Iraq. The Secretary General maintained that a new resolution in more explicit terms 
would be needed and it became clear that there was insufficient support in the Council 
for the adoption of such a resolution. The reluctance of some members of the Security 
Council to involve the United Nations in what was still perceived by many as an 
internal conflict and thus to set a precedent for such involvement in other situations 
of internal unrest is, perhaps, understandable in view of the traditional abstention 
of international law in this area, but it is nonetheless regrettable. An opportunity 
was missed to follow up the decisive action taken in dealing with aggression between 
States by a stronger policy in relation to the commission of atrocities on a grand 
scale within a State. 


H Conclusions 


In many respects, the Kuwait conflict was a success for international law. An 
egregious act of aggression was met with consistent firmness by the United Nations. 
The measures taken by the United Nations, up to and including the authorisation 
of the use of force, were lawful and the mandate to use force was, on the whole, 
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127 30 ILM (1991) 860. 


177 


The Modern Law Review (Vol. 55 


implemented in a way which showed a respect for the law. Moreover, the response 
to Iraq has taught some useful lessons regarding future United Nations action. The 
economic sanctions did not work so well as to render fighting unnecessary, as some 
may have hoped, but the international community’s willingness to implement them 
shows that they can be a formidable weapon for the future, especially in dealing 
with a regime more willing to take a reasoned look at the long term economic 
consequences of its actions than was Saddam Hussein. The use of an ad hoc coalition 
acting with the authority of the Security Council as a means of taking enforcement 
measures may well prove to be the model for the future. Resolution 687 is a 
devastating precedent for the imposition by the Council of stringent terms upon 
a defeated lawbreaker, which begins to make notions of responsibility for damage 
caused by an illegal use of force a reality once more. 

Nevertheless, hopes of a new world order have so far been disappointed. The 
way in which Security Council resolutions were produced by negotiations amongst 
the permanent members was no doubt a political necessity if the risk of a veto was 
to be avoided and it was, in any event, the way in which the Council had originally 
been expected to behave. There were good military reasons for the insistence of 
the United States and a few allies on exercising complete control over operations 
in the conflict. Nevertheless, the price was the alienation of a number of other States, 
especially those not on the Council, some of whom felt that the United Nations 
was being used as a rubber stamp and that a great opportunity to revive it was being 
Jost. In addition, the fact that Saddam Hussein remained in power in Iraq and was 
able to crush his internal opponents with such ferocity left many feeling that the 
operation to free Kuwait had been only a partial success. The debacle over northern 
Iraq showed that the international community still draws a rigid line between the 
use of force on the international plane and its employment in crushing unrest. 

It is, however, necessary to think what might have happened if Iraq had been 
able to face down the rest of the international community and flout the authority 
of the Security Council by holding on to Kuwait. Quite apart from the human misery 
that would have been caused, the effect on the United Nations, the rule of law and 
regional stability would have been incalculable. It is doubtful whether the prohibition 
on the use of force in Article 2(4) could have survived as any kind of effective norm 
of international law. It has survived the failure of collective enforcement in the past, 
partly because there was always the excuse that political factors made such 
enforcement impossible. This time, because it was not impossible to enforce the 
law, the failure to do so would have been far more damaging. In reality, the conflict 
in the Gulf was not so much about the creation of a new world order as about saving 
one of the most important, if fragile, parts of the legal order created in 1945. In 
that respect, it must be judged to have been a success. 
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Company Directors: Who Cares About Skill and Care? 


Vanessa Finch* 


The common law operates to give directors a remarkable freedom to run companies 
incompetently. Provided that their behaviour falls short of the grossest negligence 
they are unlikely to be held to account.! As a result, directors’ duties of skill and 
care have long been low on their list of concerns. In recent years, however, 
expectations of more rigorous duties have grown, fed inter alia by indications of 
a new Statutory interest in responsible management and by developments at EC level, 
in North America and in the Commonwealth.? 

A dominant view on how to develop such duties has nevertheless yet to emerge. 
Debate has focused on the standard of care to be imposed but little attention has 
been paid to the question of who is to make the duties effective and how. Such 
a focus, moreover, has failed to relate common law duties to alternative methods 
of controlling directorial competence. The debate needs to be broadened, for there 
is little point in formulating appropriate standards of care if those standards cannot 
or will not be brought to bear on directors or, indeed, if other methods of controlling 
competence are likely to be more effective. 

To this end, this article assesses the strengths and limitations of potential enforcers 
of duties of skill and care; considers a number of suggestions for upgrading such 
duties; tests these suggestions with reference to enforceability; and sees duties of 
skill and care in the context of other ways to control competence. It also assesses 
the implications of companies’ newly acquired ability to insure their directors against 
liability for breaches of their duties. 

For the purposes of this discussion, it is important to keep separate two questions: 
What are the strengths and limitations of different potential enforcers? Who, as a 
matter of policy, should be given which powers and roles in enforcement? The first 
question is the concern of Part 1 of the article and the second is dealt with in Part 2. 


1 Who Cares? 


Effective application of standards of directorial behaviour requires that participants 
in the enforcement process possess a number of properties.? The first is an ability 
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to acquire and use relevant information. Enforcement of a standard demands not 
only information concerning the standard but also factual knowledge concerning 
its breach. Second, expertise is called for. An understanding of the agtivity being 
controlled is necessary in order to appreciate the nature of any failing or to devise 
a response to it. 

Commitment is the third property — the willingness to act in a determined fashion. 
Personal commitment is one aspect, another the commitment of any groups or 
institutions involved or affected. Finally, an ability to deliver is necessary. Sanctions, 
threats or inducements may be required and the ability to apply such measures will 
depend on factors such as the availability of resources, organisational skills or the 
ability to overcome procedural obstacles. 


Shareholders as Enforcers 


Shareholders may acquire a certain amount of information on a company’s operation. 
The disclosure philosophy fundamental to company law assures this in recognition 
of both their monitoring role vis-a-vis directors’ performance and the requirements 
of an effective capital market.* Thus, copies of the company’s annual accounts, 
the auditors’ report on these accounts and the directors’ report must be laid before 
the general meeting of the company’s shareholders and must have been sent to every 
shareholder at least 21 days before that meeting. Shareholders of listed companies 
can alternatively receive summary financial statements and are also entitled to half- 
yearly reports on their company’s activities and its profits and losses. Finally, all 
shareholders of limited companies can inspect the company’s account documents 
at the Company Registry. 

Shareholders may also gain information through annual general meetings and 
notices to those meetings or from additional company meetings (EGMs) convened 
either by the directors or by shareholders holding at least 10 percent of the voting 
paid up capital.° Circulars may be supplied by directors and should’ provide share- 
holders with sufficient information to understand board policy (albeit from a board 
perspective). Views opposing those of the directors’ may be issued by shareholders 
in a statement under section 376(1)(b) CA 1985.8 Additionally, shareholders may 
secure information from the Secretary of State. Thus, if an investigation into the 
company’s affairs has been undertaken and a report submitted to the minister, then 
any shareholder may request a copy of that report.’ 
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Do these seemingly impressive sources of information provide an effective basis 
for scrutinising directorial performance? Effective monitoring demands that such 
information be accessible, intelligible, up-to-date and relevant. While all shareholders 
may have access to the information included in the company records, the 10 percent 
and 5 percent of total voting rights required for calling EGMs and circulating 
members’ statements may provide substantial obstacles to the dissemination of, and 
access to, shareholder information. 

As for intelligibility, the company accounting records may be comprehensible 
to large scale institutional shareholders” and to the very sophisticated individual 
shareholder who may be able to judge whether a company’s affairs are being 
competently managed. For ‘ordinary’ shareholders, however, it is doubtful whether 
the annual reports are anything more than glossy corporate brochures. Even the 
more financially aware shareholder cannot be taken to be able to use the stock market, 
financial analysts and the financial press to ‘access’ the information contained in 
the accounts and reports. These sources will only serve to provide comparative 
information even when the company happens to receive press attention and the 
shareholder may be little able to evaluate the accuracy of these assessments. !!' 

The timeliness and quality of information is, of course, crucial to its effective 
use. It is not, however, uncommon for annual returns to be a year out of date and 
commentators have noted the staleness of much that is obtainable from the Company 
Registry. Concern about the frequency, clarity and reliability of corporate 
reporting was indeed a major factor behind the establishment of the Cadbury 
Committee on Financial Aspects of Corporate Governance in May 1991." 

Is such information in the shareholders’ hands likely to be relevant to the exercise 
of skill and care? Information yielded by the methods discussed above is likely to 
present a board view. It is likely also to address the broad issue of the company’s 
position which may be necessary but hardly sufficient for judging the specific 
performance of any director(s). Improvements in shareholder information can, as 
we see below, be suggested but, as the US Securities and Exchange Commission 
has pointed out,'* it should not be assumed that statutory rules can be wholly 
effective in allowing shareholders to assess the context within which directors’ 
competence falls to be judged. 

Formal sources of information thus offer limited prospects of assistance to share- 
holders. Does the answer lie in informal sources? For small investors this seems 
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an unrealistic prospect — their relationship with the public company tends to be 
distant and impersonal. In the private company with fewer shareholders, there may 
be some opportunity for an informal flow of information from the directors and, 
where shares are extensively held by non-director shareholders, this flow may be 
enhanced if the articles allow the company and its shareholders to provide by contract 
for board representation by shareholders individually or in groups. In the predominant 
type of private company, however, the incorporated partnership, the directors are 
the principal or, indeed, only shareholders and thus monitoring is less of an issue. 

The institutions may be better placed. Directors often court institutional share- 
holders with informal meetings and make them privy to information on company 
developments. Nearly all the larger public companies prepare sophisticated presenta- 
tions for institutional shareholders and deliver these outside the formal meetings 
process. Where institutions have representation on the board, there is a further source 
of informal information. Such shareholders, accordingly, may sometimes be in a 
position to assess the skill and care of directors but their ability to probe such issues 
should not be overestimated. Thus, Herman has spoken of the ‘information gap’ 
between inside and outside directors and has explained: 


it is difficult for outsiders to pose questions of a challenging nature to knowledgeable persons 
without appearing superficial or incompetent. It is also considered bad form to ask questions 
that imply doubts about motives (and) competence .. .!° 


Turning to expertise, this is a matter of chance for the private company shareholder, 
but the small investors in a public company generally possess Itmited expertise in 
business management, tending to regard their shareholding as pure investment. They 
are usually ill-equipped to understand complicated financial transactions and content 
to let management manage. Where there is some expertise in the hands of the sophis- 
ticated and wealthy individual investor with a wide portfolio of share ownership, 
this is more likely to be in finance and investment than in company management. 
Similarly, institutional shareholders have traditionally seen their expertise as portfolio 
management rather than assessing board competence. 

The third requirement, commitment, was demonstrated by the institutional share- 
holders of the environmental control equipment group Tace when, in June 1991, 
they secured the resignation of the board in what the Financial Times described 
as an ‘unprecedented’ step but, nevertheless, ‘a perfectly reasonable exercise of 
shareholder democracy.’'* This action was led by Mike Sandland, the Chief Invest- 
ment Manager of Norwich Union and, notably, both Chairman of the Institutional 
Shareholders Committee" and a member of the Cadbury Committee on Corporate 
Governance. The board was accused of financial mismanagement, corporate 
extravagance and lack of strategy. Mr Sandland explained the need to act: 


Increasingly institutional shareholders have come to recognise that they have an obligation 
to all shareholders to attempt to bring about a change when a board singularly fails in its 
responsibilities." 
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Such a commitment challenges a number of conventional perceptions concerning 
the role of shareholders within the corporate structure. These perceptions suppose 
a strict division of power between the general meeting and the board, the latter having 
extensive powers and delegating the management of the company to directors. This 
division is seen to mirror the separation of ownership and control as described by 
Berle and Means." Shareholders are viewed as passive investors and largely 
indifferent to monitoring directors’ behaviour.” Moreover, their function is to put 
money at risk for the use of entrepreneurs.?! The standard form of Articles of 
Association encapsulates this division in the shape of the contractual ‘agreement,’ 
whereby shareholders undertake not to interfere with the exercise of delegated 
management powers.” Hitherto, institutional shareholders have largely seen their 
primary responsibility as achieving maximum investment performance. They may 
feel the companies in which they invest could be better run but ‘with rare exceptions, 
they do not consider themselves qualified or organised to manage.’®3 This leads to 
a high turnover rate in performance-orientated portfolios and a focus on short-term 
earnings rather than long-term corporate loyalty. If performance is doubtful, then 
the usual rule is to sell rather than incur costs and further risks.” Furthermore, 
concern to preserve business relationships with owned companies and to protect 
the useful flow of information from those companies,” has led to a reluctance to 
exercise institutional shareholders’ power. Thus, they have been portrayed as passive 
and pro-management — their policy of non-intervention insulating management and 
making it increasifigly unchallengeable.* Such non-interventionist stances have 
been underpinned by a general tendency to place faith in the ‘market for corporate 
control,’ a theory which holds that inefficient managers will be removed as a result 
of takeover bids induced by poor corporate performance and a consequent reduction 
in share values.’ 

A number of other factors also make shareholder monitoring and intervention 
a difficult task even for the institutions. Resources do not allow detailed information 
to be collected on all the companies and directors in a portfolio and a system of 
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share ownership that is not combined with providing financial services (as in Germany 
or Japan) does not give real depth of knowledge and concern with management.”® 
The institutions, moreover, compete fiercely to attract funds. This means, first, 
that the institution that spends money on monitoring may lose out to competitors 
who will free-ride regarding such research and, second, that the support of fellow 
institutions may only be relied upon regarding the most blatant cases of directorial 
failure.” 

It remains to be seen whether other institutional shareholders will follow the 
precedent set in Tace. It seems likely that any increased commitment to intervene 
will still be confined to extreme cases and ‘tip-offs,’ and it is certain that non- 
institutional shareholders will be less inclined to intervene. In private companies, 
the market for corporate control is ineffective and, as a result, private shareholders 
who are committed to ensuring competent direction cannot place faith in market 
forces. Whether they are committed will depend on such factors as their day-to- 
day involvement with the company, their expertise and the size of the directors’ 
shareholdings. 

For all shareholders, a commitment to act requires a reasonable prospect of gain 
from enforcement. This may come in the form of a newly competent director or 
board, an averted disaster, or damages from the directors. The ability even of 
institutional shareholders to prevent managerial disasters is, however, questionable. 
Thus, on Tace, the Financial Times commented: 


Had the institutions been sharper last time round, they could have saved themselves a packet 
on the likes of Polly Peck. One is left suspecting that they are not much good at judging 
the quality of management until the damage is done.” 


This points to a further potential weakness in shareholder commitment. A company’s 
failure or imminent failure is often the first clear sign of directorial incompetence 
and, in so far as shareholders perceive this to be the case, they will lack commitment 
to monitor with a view to the company securing damages. This is the practical effect 
of the present corporate insolvency law which on liquidation places those damages 
in the hands of creditors.*! 

Even if shareholders have the requisite information, expertise and commitment 
to oversee directors’ use of skill and care, they will achieve little if unable to deliver: 
that is, to bring to bear on directors the appropriate pressures or sanctions. To this 
end, a first option is action within the company. Thus shareholders in general meeting 
might endeavour to ensure the removal or non-reappointment of directors whose 
competence they doubt. In public companies the articles usually provide for the 
rotation of directors and the partial annual reappointment of directors. Directors’ 
appointments must, furthermore, be voted on individually, and not en bloc.” The 
meeting process, however, can militate against shareholder control over appointments 
or reappointments. Incumbent directors, by controlling the means for calling general 
meetings and the proxy machinery for voting, can effectively oppose such shareholder 
actions and make the board an ‘oligarchical, self-perpetuating body.’ Private 
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companies’ articles may contain arrangements similar to those found in public 
companies regarding the periodic re-election of directors — for example, if the shares 
are extensively held by non-director shareholders. In such cases, the articles may 
also allow non-director shareholders to nominate a minority of directors to the board. 
Such provisions would certainly help shareholders in private companies to appoint 
directors of proven competence. Unfortunately, as mentioned previously, many 
private companies are essentially incorporated partnerships, the articles of which 
are more likely to provide for the first directors to hold office for life or for lengthy 
periods. Shareholder action on directorial appointments is consequently an unrealistic 
prospect. 

Shareholders may, of course, seek to remove incompetent and unsatisfactory 
directors in general meeting by passing an ordinary resolution to that effect under 
section 303 of the Companies Act 1985. The practical value of this may, however, 
be questioned. First, there is no inherent right for shareholders to call a meeting 
for this purpose* and it is only possible with the support, in writing, of share- 
holders holding a tenth of paid-up voting shares.” Second, directors may effec- 
tively be protected against removal by entitlements under the articles to weighted 
votes on any resolution to remove them from the board — a device of entrenchment 
recognised by the House of Lords in Bushell v Faith and one that seemingly 
defeats the whole purpose behind the power of section 303.3 Third, the share- 
holders would have to be persuaded that the expense to the company of leaving 
the directors in office would be greater than the damages the company may have 
` to pay them for premature termination of any service contract and, indeed, any costs 
to the reputation of the company that the removal would occasion.*8 

Shareholders might seek to use the general meeting and resolution procedure itself 
in order to make their voices heard and express their dissatisfaction with directorial 
performance. Unfortunately, the reality for ordinary shareholders is that meetings 
are usually routine, unstimulating and ‘rushed through as fast as the formal require- 
ments will allow.’ The directors’ control of the proxy machine® and their ability 
to get their views across in circulars at the company’s expense means that they 
normally have little to fear from shareholders’ meetings.*' Additionally, ordinary 
shareholders in larger companies have to overcome problems of diffusion in 
organising actions against incompetent directors, while in smaller companies the 
close identification of directors with the majority of shareholders normally militates 
against the passing of any threatening resolution. 

Institutional shareholders have historically made unremarkable use of the meetings 
and resolutions processes to work against incompetent management. Their approach 
has tended to be one of investigation ‘behind the scenes’ and reliance on private 
discussions with chairmen and senior executives.“ Only recently, one commentator 
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noted: ‘it is not just that large investors do not turn up: they do not even bother 
to vote. Their failure to exercise this right renders the resolutions little more than 
rubber stamps on directors’ actions.’ This may be a surprising reticence since 
dissatisfaction voiced at general meetings could have practical implications for 
incompetent directors, affecting their standing in the market for managerial talent 
and amongst their peers and reducing both their potential remuneration and future 
mobility.“ 

There is evidence, however, that institutional shareholders may now be more 
prepared to enforce directorial standards by means of direct challenge at meetings, 
even though this may only occur when means of persuasion and behind the scenes 
interventions have failed. The Tace episode evidenced a new commitment but, 
more than that, it demonstrated a new approach to the means of acting to remedy 
direction lacking skill and care. Traditionally, institutional shareholders would have 
been expected to have proceeded by other methods, for example by applying pressure 
in informal negotiations and threatening to sell their shares.* Such threats would 
carry not inconsiderable weight since, if realised, they would alert the market to 
weaknesses within the company, create the risk of a hostile takeover bid (with its 
attendant employment implications for directors) and expose to the market for 
management the personal limitations of the directors.“ 

Tace was the new application of a capability that had long existed in institutional 
shareholders’ hands in latent form, but does Tace represent the start of trend? Future 
intervention is likely to be confined to blatant cases of directoriat shortcoming but, 
in such cases, intervention may be seen as more sensible than selling shares at a 
price that reflects a period of directorial failings. In addition, a general strategy 
of perseverance rather than ‘abandoning ship at the slightest malaise’#* would lend 
weight to the institutional shareholder’s voice in corporate proceedings. There are 
signs that institutional shareholders are not only more committed to acting within 
the company rather than selling but are growing more attuned to such a strategy. 
Thus, the present stance of the Institutional Shareholders Committee (ISC) shows 
them to be taking steps in anticipation of a newly active shareholders role. In April 
1991, they published ‘The Role and Duties of Directors — A Statement of Best 
Practice’ which, inter alia, urged that non-executive directors should acknowledge 
a particular duty to monitor the performance of the board and report to the share- 
holders if not satisfied.” A more active institutional role may thus be forthcoming. 
As noted, however, it is likely to be confined to exceptional instances. Routine 
monitoring and assessment of directorial competence seems ‘pie in the sky’® for 
institutions with wide portfolios. 
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The alternative to action within the company is litigation and this may be possible 
under a number of different heads. A first option may be court action to enforce 
the director’s duty of skill and care. This duty, however, is owed exclusively to 
the company, not to individual shareholders, and it is up to the company to act 
regarding breach.*' Who has the power to bring company actions is problematic 
though. On one view, the initiation of actions is part of the director’s inherent right 
to manage, on another it is part of the ‘residual authority of the general meeting 
as the supreme organ of the company.’ As Megarry VC said in Re Argentum 
Reduction (UK) Ltd,” ‘there are deep waters here.’ Until such waters are plumbed, 
the initiating power of the general meeting remains uncertain.” 

For shareholders in the minority, the question is whether they can bring an action 
against the directors within one of the so-called exceptions to Foss v Harbottle* 
— exceptions which exist to ensure that directorial wrongdoing does not go 
unpunished. Yet it seems that a director’s breach of duty of skill and care may indeed 
go unpunished. Where negligence is the essence of the complaint, the shareholder 
might wish to invoke the ‘fraud on the minority’ exception. However, judicial 
decisions indicate that something more than mere negligence is required for such 
an exception — there must be an element of self-servitude, of profiting personally 
from ineptitude.** This limitation may reflect the exclusion of unintended causing 
of harm from equitable fraud but, from the viewpoint of shareholder enforcement 
of duties of skill and care, it is disastrous. 

Is it possible toeoutflank the restrictions of Foss v Harbottle by bringing other 
actions for directorial negligence? One means may be provided by section 459 of 
the Companies Act 1985, which empowers members to apply to the court on the 
ground that ‘the company’s affairs are being or have been conducted in a manner 
which is unfairly prejudicial to the interests of members generally or some part 
of the members.’>” Whether this covers negligence is not as yet clear. Cases such 
as Re 5 Minute Car Wash*® militate against such a construction. The shareholder 
could, however, point to the fact that such cases came under the old section 210 
of the Companies Act 1948 provision and to the Jenkins Committee’s intention that 
the reformed statutory remedy could be used to enforce the director’s duty -of 
care.” In addition, the Companies Act 1989 introduced the phrase ‘unfairly 
prejudicial to the members generally ...’ and this may incline the courts to deem 





51 Percival v Wright [1902] 2 Ch 421; Dawson International plc v Coats Patons plc [1989] BCLC 233; 
Salomon v A Salomon and Co Ltd [1897] AC 22. See also Edwards v Halliwell [1990] 2 All ER 
1064 per Jenkins LJ, at 1066. 

52 Sullivan, ‘The Relationship between the Board of Directors and the General Meeting’ (1977) 93 LQR 
569, at 577; Marshall’s Valve Gear Co Lid v Manning Wandle and Co Ltd (1909) 1 Ch 267. But 
see also John Shaw and Sons (Salford) Ltd v Shaw [1935] 2 KB 113, at p 134; Breckland Group 
Holdings Ltd v London and Suffolk Properties Ltd [1989] BCLC 100; Wedderburn, ‘Control of Corporate 
Actions’ (1989) 52 MLR 401; (1976) 39 MLR 327. 

53 [1975] 1 All ER 608, 610. 

54 See Wedderburn, supra n 52 and ‘The Legal Development of Corporate Responsibility,’ supra n 22, 
at p 27. 

55 (1843) 2 Hare 461. See also Wedderburn, (1957) CLJ 194, [1958] CLIJ 93; Sealy, ‘Problems of Standing, 
Pleading and Proof in Corporate Litigation’ in Pettet (ed), Company Law in Change (1987). 

56 Pavlides v Jensen [1956] Ch 565; Heyting v Dupont [1963] 3 All ER 97, aff'd [1964] 2 All ER 273; 
Daniels v Daniels [1978] Ch 406. See also Prudential Assurance Co Ltd v Newman Industries Ltd 
(No 2) [1982] Ch 204; Multinational Gas and Petrochemical Co v Multinational Gas and Petrochemical 
Services Ltd [1983] 2 All ER 563, 587. 

57 CA 1985, s 459(1) as amended by CA 1989, s 145 and Sched 19, para 11. 

58 [1966] 1 All ER 242. See Wedderburn, (1983) 46 MLR 645. 

59 Report of the Company Law Committee (Cmnd 1749) paras 206, 207. 


187 


The Modern Law Review [Vol. 55 


unfair prejudice to cover negligence — certainly they have not dismissed the 
idea. Negligence and serious mismanagement can cause real economic harm to 
the company’s business and can certainly affect members generally. Shareholders 
faced with directors or controlling shareholders who refuse to take action against 
negligent directors may nevertheless feel that the chill hand of section 210 will still 
affect judicial perceptions of negligence apropos unfair prejudice and might be advised 
to concentrate on that very refusal to seek action rather than the negligence itself.*! 

An advantage of the section 459 action is the wide range of remedies available 
to the court under section 461(1) and (2), supplemented by a discretion to devise 
whatever remedies it thinks appropriate to give effective relief — an opportunity 
perhaps for developing a ‘training’ order for negligent directors. Nevertheless, the 
substantive law needs to be developed further before shareholders can look with 
confidence towards section 459 as a means of enforcing standards of directorial 
skill and care. 

Turning to other actions, shareholders holding not less than one-tenth of the shares 
issued or 200 in number could apply to have the company’s affairs investigated 
under section 431 of the Companies Act 1985 if they can persuade the Secretary 
of State there is good reason to do so. But, even assuming the quantitative hurdle 
is overcome, establishing such good reason would be a formidable task for an ordinary 
minority shareholder who, as noted, may not have access to the requisite evidence. 
and may be required to give security for the costs of the investigation. Nor, as will 
be seen, is it certain that the investigation would be conducted on prima facie evidence 
of negligence alone. 

An action for misfeasance under section 212 of the Insolvency Act 1986 might 
be a further enforcement option. It may only be on the company’s failure that 
shareholders are alerted to directorial breaches of skill and care. On a company’s 
winding up, any contributory can, with the leave of the court, apply for an order 
that any past or present officer of the company has been guilty of ‘any misfeasance 
or breach of any fiduciary or other duty in relation to the company.’ The addition 
of ‘other duty’ in the 1986 Act negates dicta in Re B Johnson and Co (Builders) 
Ltd. that actions in misfeasance would not lie for ‘simple negligence’ in managing 
the company’s affairs® or, in other words, where the cause of action arises in 
common law. The inclusion of breach of fiduciary duty of skill and care seems to 
have been admitted by Lord Evershed MR in Re Johnson itself. Thus, in pro- 
cedural terms, section 212 could afford a shareholder with a speedy, cheap and 
summary means of enforcing the directorial duty.“ Shareholders no longer have 
to show that they will benefit from any order made® but, unless the amount poten- 
tially recoverable is sufficient to ensure a distribution to shareholders after the 
creditors have been paid in full, shareholders are unlikely to bring such an action. 
Shareholders can apply to the court to order the liquidator to bring a section 212 
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action, but again there is unlikely to be any monetary incentive to pursue such a 
course. 

To summarise on legal remedies, it is only the institutional shareholder who is 
likely to overcome the practical, procedural and monetary obstacles discussed, 
particularly the need to obtain sufficient shareholder support to instigate action by 
the company.” As minority shareholders, the institutional investors are normally 
the only shareholders who can support litigation on a large scale and hazard a foray 
into such procedural thickets as the Foss v Harbottle exceptions. Shareholder-initiated 
DTI investigations may overcome the problem of cost for ordinary shareholders 
but, again, there are problems of securing the requisite support and the uncertainty 
whether such investigation would be undertaken on allegations of negligence. For 
the individual shareholder, therefore, an action under section 459 CA 1985 seems 
the most viable option but, as noted, a judicial willingness to include negligence 
in the concept of ‘unfair prejudice’ will have to be forthcoming. 

Traditionally, the judges’ approach towards negligence and mismanagement have 
been inextricably linked with their attitudes towards commerce and the exercise 
of business judgment.‘ Wary of allegations of judging by hindsight and feeling 
they have lacked precedents and standards, judges have been reluctant to assess 
directorial or business competence. Shareholders committed to bringing actions on 
their directors’ negligence have thus been faced with a lack of judicial commitment 
to enforce standards of skill and care. This need not, however, remain the case. 
In Part 2, a call fos increased judicial commitment will be made and US judges 
have shown this not to be beyond the judicial grasp. The US business judgment 
rule,” moreover, may aim to ‘shield corporate decision-makers from judicial 
second-guessing,’”' but it is a precondition of protection under the US rule that 
reasonable diligence and care have been exercised.” The US business judgment 
tule may be a ‘teflon-coating for directors,’ but only for competent directors. 


Creditors as Enforcers 


Creditors no less than shareholders have certain interests in non-negligent direction, 
notably a concern that incompetence does not prejudice the company’s ability to 
repay. The information available to creditors is not inconsiderable. Company legisla- 
tion generally reflects the principle that disclosure rules operate for creditors’ as 
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well as for shareholders’ benefit. Like shareholders, all creditors can obtain 
information on the financial state of the company at the Company Registry in the 
form of copies of certain classes of resolution, annual accounts and directors’ and 
auditors’ reports. Copies of these documents have to be sent to all the company’s 
‘debenture holders,’ a term that in law is wide enough to include all trade creditors 
with acknowledged invoices,” but, in practice, companies tend only to circulate 
secured creditors. 

Further sources of information arise when a company nears or enters insolvency. 
Receivers appointed by debenture holders must be furnished with a statement of 
affairs from the company’s officers and must report, in turn, to all creditors and 
to creditors’ meetings.” Where a company enters a voluntary arrangement under 
the Insolvency Act 1986 in order to conclude an agreement with creditors, a directors’ 
proposal and a directors’ statement of the company’s affairs will become available 
to creditors.” When administrators or liquidators carry out their statutory func- 
tions, they will provide their respective creditors’ meetings with a body of informa- 
tion. This will focus primarily on the conduct of and prospects for the administration 
or liquidation, but information on past levels of directorial competence may also 
be made available to creditors. 

Contractual rights to information are frequently established by the terms of 
debentures which may provide for the supply of information as well as for consultative 
and veto powers.” In large debenture stock issues, for example, the debenture 
stock trust deed will demand the provision of periodic financiat data. Monthly and 
even weekly figures may be requested by financial creditors, measuring both the 
value of the assets subject to floating charges and providing a comparison of 
borrowing levels. Such information may well be of value in assessing skill and 
care.” 

On the accessibility, intelligibility and timeliness of information, many of the points 
made in discussing shareholders are relevant to creditors. Thus, for example, financial 
creditors, like institutional shareholders, are far better able to assess competence 
on the basis of formal sources than are small trade creditors or ‘ordinary share- 
holders.’ The timeliness of information deriving from insolvency-related regimes 
is, however, debatable. Much information will become available to creditors only 
at a late stage in the company’s troubles and will be of limited value to those concerned 
to forestall negligence. Whether the information that creditors acquire from formal 
sources is relevant to directors’ skill and care is a further issue. A problem faced 
in common with shareholders is that the general body of information on company 
performance discloses little directly concerning directorial competence. Creditors, 
moreover, are not orientated to the collection of information on skill and care but 
on ability to repay. They may be aware that the major causes of corporate failure 
are managerial shoartcomings and incompetence, but they are likely to respond to 
such awareness by adjusting interest rates, credit terms or by increasing their security. 
Provided that incompetence is not expected to affect ability to repay, creditors are 
unlikely to probe formal sources for information on the issue. 
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As with shareholders, informal sources may assist creditors. Where corporate 
dependence on credit is high, major financial creditors may use their influence to 
obtain a steady flow of detailed information from top managers. Such creditors may 
also use their influence to obtain representation on the company’s board. These 
methods may allow a picture of individual and collective capabilities to be formed. 
Trade creditors are less likely to avail themselves of formal sources but, particularly 
where there is a continuing trade relationship, they may acquire information con- 
cerning the company informally. This may allow judgments to be made about 
directorial skill and care but such an ability cannot be assumed to be routine. 

Informal sources may thus supplement formally acquired information. Major 
financial creditors, by looking at all available data, may be reasonably well-positioned 
to assess directorial skill and care — at least where they perceive this to bear on 
the health of their loan. Trade creditors, in contrast, are likely to be in such a position 
only as a matter of chance. 

As with shareholders, the expertise of creditors varies. Financial creditors’ expertise 
is geared towards financial management and assessing the risks involved in lending 
to corporate applicants. Their contacts with corporate debtors and their involvement 
in monitoring loans will, however, lead to the development of some expertise in 
assessing business management — in this respect, they are better placed than the 
less closely involved institutional shareholders. 

Trade creditors, on the other hand, can be expected to have hands-on experience 
of running a business. They may well have developed sufficient business expertise 
to be able intelligently to assess the competence of their debtor’s management. There 
are limitations however: the trade creditor’s expertise in a specific business sector 
may be of finite value in assessing directorial performance in a completely different 
sphere of operation. 

The commitment to policing skill and care is likely to be strong where creditors 
perceive a threat to their position qua creditor; in other circumstances, creditors 
may for a number of reasons be reluctant to become involved in managerial issues. 
Large lenders may have to compete for the ‘business’ of large borrowers, and this, 
together with the enduring and reciprocal relationship common in such cases, militates 
against intervention. Even where loan agreements give creditors approval, veto or 
informational rights, their general disposition is not to use these to encroach on 
managerial prerogatives. Herman has said of US banks: ‘Bankers fear the adverse 
publicity associated with intervention and are often trapped in the boat with the 
existing management which frequently is able to preserve its power well into 
insolvency.’” 

Other considerations, however, indicate that financial creditors may not sit idly 
by in the face of incompetence. Creditors may not view skill and care as separable 
from the health of their investment and thus may be committed to monitoring the 
activities of directors. Other factors also affect the strength of such commitment, 
notably the size of the investment, the nature of any security, the type of business 
and the levels of directorial freedoms involved.® For small trade creditors such 
considerations are largely irrelevant. Unless in a position of dependency on the debtor 
company (as, for example, when the debtor is the sole purchaser of the creditor’s 
product), such creditors will be committed not to policing directorial competence 
but to looking to supply elsewhere when problems arise. In many instances, the 
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comparatively small size of the amount owing will offer little economic incentive 
to take up issues of negligence. 

Will creditors’ commitments be fuelled by any prospect of gain? In some cases, 
a benefit may be the replacement of the director or directors perceived to be prejudicial 
to prospects of repayment. This, however, can best be achieved not by resort to 
law but by use of commercial pressure, as where a bank loan is made dependent 
on directorial changes. If preventative action is not forthcoming, though, and the 
company fails, is there any incentive for creditors to pursue negligent directors for 
damages? Secured creditors, aware of corporate failings, will be concerned solely 
with realising their security and appointing a receiver. Only if such realisation does 
not meet the amount secured, thereby rendering them to that extent unsecured 
creditors, will secured creditors have anything to gain from negligent directors’ 
contributions. If the security held is a floating charge there may be a similar incentive, 
since any contribution from directors in the form of damages will form part of the 
company’s assets and will seemingly fall within the scope of a floating charge or 
charge over after-acquired property.*! Ordinary unsecured trade creditors are 
consequently left with the crumbs from the floating charge holder’s table — a 
questionable incentive indeed for trade creditor commitment. 

In the course of granting the loans so necessary to business growth and survival, 
financial creditors can use their market power and close relationship to the company 
in order to press for minimal levels of competence. This pressure may be ‘latent 
or atmospheric,’®? but with weak borrowers it is liable to be ntore telling. Loan 
agreements may reflect such creditor participation by incorporating rights to veto 
actions such as mergers and provisions requiring creditor approval for specified 
activities. The process of granting loans may itself offer control opportunities. 
Financial creditors may scrutinise not only the state of the company or a particular 
project, but also the directors’ decisions and abilities with a view to suggesting 
corrective action. Such control opportunities are also offered when credit extensions 
or renewals are sought. During the course of a loan agreement financial creditors 
carry influence in so far as their co-operation is required for financing and packaging 
takeovers and corporate restructuring. Creditor power will be telling in these 
circumstances as where the company approaches credit limits and the boundaries 
of loan agreement terms. The credit market itself may also punish incompetence. 
Where a company performs badly, credit rating agencies will market this information, 
credit will tend to be less available and more costly and external financing plans 
may be constrained. 

The financial creditor’s ability to control competence is at a premium when a 
company enters financial difficulties. Secured creditors can apply real pressure by 
merely threatening to exercise their legal rights upon default or even prospective 
default of debenture terms. Such creditor stances would impinge on directors’ 
reputations and prompt reappraisals of company plans and top management. 
Unsecured trade creditors are unlikely to exert the same broad influence as financial 
creditors but, where a company fails to pay its debts, trade creditors may apply 
pressure by threatening to disclose this fact to other suppliers, the market and the 
public. As the company moves from financial difficulty to financial crisis, creditor 
power increases further. The company’s prospect of survival almost wholly depends 
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on creditor co-operation. Financial creditors may be able and inclined to demand 
broad changes as conditions of assistance. 

Threats cease and legal steps are initiated when rescue is deemed inappropriate. 
At this stage secured creditors may replace the directors with a receiver, and 
qualifying creditors may initiate a liquidation, following which actions potentially 
covering negligence may be brought against directors personally. Such actions may 
be brought under a number of heads. First, like a shareholder, any creditor may 
bring a misfeasance action against past or present company officers for breach of 
any fiduciary or other duty in relation to the company.“ This action, however, 
demands a certain altruism on the petitioning creditor’s behalf. Such duties are owed 
to the company — and thus any contributions or compensation received from negligent 
directors will go to the company’s assets and, as such, will be available to all creditors 
generally. These actions are, in addition, made less attractive because a misfeasance 
action can also be brought by the liquidator — as the representative of the general 
creditors. Thus, liquidators, on behalf of creditors, can collect and evaluate the 
evidence for taking action against former directors — aided by investigative powers 
unavailable to individual creditors. Action by liquidators, however, is not always 
to be assumed even if evidence of directorial negligence exists. Wheeler has noted 
the pragmatism of liquidators: 


their overriding concern is with the realisation of readily available assets, from which their 
fees will be paid. An action for misfeasance, for example, only becomes a reality after a 
balancing exercise 8f factors such as cost, time involved, and the financial situation of the 
directors from whom recovery is sought.86 


Creditors seeking to press liquidators to bring actions may have to be prepared 
to indemnify the liquidator on the matter of costs where it is anticipated that there 
may be insufficient assets to support litigation. Similar considerations apply to 
liquidator actions under section 214 of the Insolvency Act 1986, the so-called 
wrongful trading section, which may also bear on directors’ negligence. Thus, in 
Re M C Bacon (No 2),*" Millet J ruled that as the expenses of wrongful trading 
actions are not incurred in realising or attempting the realise the company’s assets, 
they cannot be deemed expenses of winding up. Liquidators may accordingly feel 
compelled to seek indemnifications from creditors before embarking on wrongful 
trading claims. : 

Is the action useful in countering directorial negligence? Wrongful trading was 
the great hope of the Cork Committee, which was aware that more was needed 
to catch irresponsible directorial behaviour than the existing fraudulent trading 
provisions. Cork recommended the provision of a civil remedy for those who suffered 
loss in consequence of the mismanagement of a company. Section 214 embodies 
the main features of these recommendations, but a section 214 action only catches 
a limited span of negligent directorial conduct. What is covered is the failure of 
directors to take proper steps for the protection of creditors beyond the point when 
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the company’s failure seemed inevitable. Thus, under section 214, the liquidator 
cannot attack the incompetence or mismanagement that may have brought the 
company to the verge of insolvency. 

Such an attack might, however, be made possible by the terms of the Company 
Directors Disqualification Act 1986, s 6. Thus, the liquidator may make a report 
to the DTI’s disqualification unit presenting evidence that a director is ‘unfit to be 
concerned in the management of a company.’ Section 6 makes a disqualification 
order of 2—15 years mandatory when the court makes an unfitness finding. The 
incentive for liquidators to pursue disqualification is, however, questionable since 
they are asked to ‘police a system in which they have little interest and which may 
burden them with extra costs for the public good.’® The judges’ willingness to 
become embroiled in issues of negligent direction also remains questionable. Thus, 
it seems that gross negligence rather than mere negligence or incompetence is required 
by the judges in order to justify a disqualification order.” There are some indica- 
tions that the judges may be prepared to act in the face of ‘irresponsible and 
incompetent management’” or serious failures resulting from incompetence,” but 
these are exceptional and, to date, disqualification for incompetence or ‘mere’ 
negligence is far from being judicially endorsed.” 

Judges may be more inclined to respond to creditor claims against negligent 
directors when it is alleged that there is a breach of directors’ fiduciary duties to 
the company. Historically ‘the company’ did not include creditors,” but the courts 
now appear to accept that, at least where the company is of doubtful solvency, 
creditors’ interests have to be considered.” Whether creditors may enforce this 
obligation through the liquidator or directly is as yet uncertain. If the duty to creditors 
is seen as an aspect of directors’ duties owed to the company,” principle would 
dictate liquidator enforcement. If, however, it is deemed to be an independent, 
positive duty specifically owed to creditors,” then direct enforcement by creditors 
would follow.” 

As a mechanism for controlling directorial competence, actions to enforce such 
duties are, however, of limited value. First, because it is not settled that mere 
negligence rather than gross negligence breaches such a duty.’ Second, because 
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if deemed a duty to the company it will be enforced only after insolvency by the 
creditors’ representative, the liquidator, and thus would be of little use to avert the 
negligent action which might be the very cause of the company’s failure. Finally, 
if creditors’ interests become relevant only when the company is of doubtful 
solvency,'°! it is questionable whether enforcing a duty to consider those interests 
is worthwhile given the availability of the misfeasance action, which itself covers 
any breaches of duty throughout the life of the company. 


The Department as Enforcer 


The Department of Trade and Industry (DTI) is empowered, inter alia, to inspect 
a company’s affairs on a request of the company or its members; to do so where 
it appears to the DTI that there may have been fraud, unfair prejudice, unlawfulness, 
misfeasance or failure reasonably to inform members; or to examine the records 
of a company and require an explanation if the Secretary of State thinks that there 
is ‘good reason.”' Does experience of exercising these powers indicate that the 
DTI has the potential effectively to oversee directorial negligence? 

As far as information is concerned, DTI knowledge that a company merits 
examination largely depends on the capabilities of shareholders, the level of public 
reporting and the degree of scrutiny exercised by the DTI’s Investigations Division 
staff. Where ‘good reason’ is demanded! and evidence perhaps amounting to a 
prima facie case isecalled for, this may be a difficult undertaking for all but the 
most well-resourced and committed of shareholders. Where complaints from the 
public are the triggers for action (in 1990, 740 complaints were received, half from 
the general public) the facts alleged are likely to be vague or incomplete and to 
require further investigation. 

Where the DTI itself uncovers a reason to act, the supply of the initial information 
is directly related to DTI resourcing. It is clear that with a staff of 90'* the DTI 
is in no position routinely to monitor UK companies or to investigate in anything 
other than the most exceptional instances. In 1990—91, only 184 complaints were 
accepted for further action. !°5 

In those cases selected for investigation, DTI officials have strong informational 
powers! — for example, to see all relevant documents, to require attendance and 
to examine possessors of relevant information, if necessary on oath. Where an 
examination is conducted, the company and relevant persons must produce any of 
the company’s documents and relevant information on which there is power to seek 
explanations. 

The DTI, accordingly, is well placed to uncover directorial failings but only in 
those few cases where it becomes involved. There are, moreover, considerable 
informational hurdles to be overcome before such involvement is possible. Should 
the DTI be charged with investigating directorial negligence, such hurdles might 
be expected to be considerably higher since, as was seen above, information on 
negligence is peculiarly difficult to amass. 

The expertise of the DTI investigators has been called into question by the Select 
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Committee on Trade and Industry” which argued the need for more professional 
investigators in a full-time inspectorate. Most full-scale investigations are carried 
out by non-DTI staff (usually a QC and a senior accountant) and it has been contended 
that ‘the reliance principally on outsiders for full-scale investigation appears 
increasingly eccentric and deters the further development of investigative expertise 
within the Department.’'® The Select Committee also noted the generally low 
reputation of DTI investigations, observing that such a public image undermined 
the effectiveness of the regulatory regime.’ If a specialised inspectorate was to be 
established, either within the DTI or, as the Labour Party has argued, by means of a 
statutory commission,'! then such a body should be capable of both recognising 
directorial negligence and suggesting remedial steps. 

A government department’s commitment to police directors’ negligence is liable 
to reflect the broad stance of the administration in power. The generally pro-regulatory 
Labour Party might be sympathetic to new action on directors’ negligence. The 
Conservative Party, in contrast, has been committed to action on fraud, but is 
generally against the imposition of ‘burdens on business’! and is liable to respond 
to any perceived problem of directorial negligence by instituting self-regulatory 
mechanisms (eg codes of practice) rather than by direct governmental control. 

Are DTI investigations and examinations an effective way to bring pressure to 
bear on negligent directors? The ability of the DTI team to dig deep into a company’s 
affairs is conducive to effective scrutiny and the minister’s power to bring legal 
proceedings may have a useful deterrent effect, particulafly where minority 
shareholder action is difficult because of procedural uncertainties or limited resources. 
Thus, following an investigation, the minister may act on the information gleaned 
by, for example, instituting civil proceedings on the company’s behalf, either for 
damages or for any other remedy available to the company.' Additionally, the 
minister can petition the court for an order against unfairly prejudicial conduct of 
the company’s affairs as regards all or part of its members.! The former action 
would now seem to cover directorial negligence''4 as a result of the Companies Act 
1989 amendment and, in the case of the latter, the judges may, as discussed, deem 
that negligence is included in the concept of ‘unfair prejudice.’ 

A further value of investigations and examinations is that any resultant reports 
may reveal information to shareholders and creditors which they were unable to 
discover for themselves. Again, this may deter potentially negligent directors in 
so far as they anticipate such revelations or it may assist in holding negligent directors 
to account. 

Departmental controls, however, have their limitations. Inspectors’ reports have 
been criticised as coming too long after the events investigated. !!5 Although some 
improvement has been noted,''* such delays affect public confidence and the value 
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of any information that comes to shareholders and creditors, since the company’s 
assets may long have been dissipated and the persons responsible may no longer 
be available to be sued or may have no assets to effect reparation. 

The major limitation of the DTI Investigations Division is, however, that of 
resources. Present funding and staff levels scarcely suffice to fulfil present obligations. 
Policing directorial negligence would demand a staggering increase in provision; 
it would make significant and expensive informational demands of companies and 
would arguably bring officials too close to the boardroom. Routine DTI scrutiny 
of directors’ negligence may be, in political as well as in practical terms, unrealistic. 


Directors as Enforcers 


Executive (internal) directors and non-executive (external) directors have different 
potential as enforcers. The former would seem to be well-placed to know the 
competence of colleagues. Their formal sources of information exceed those of 
shareholders (they have, for instance, a common law right to inspect the company’s 
accounting records''’) but it is their day-to-day contact with the company that 
might be expected to apprise them of their fellow directors’ performance. Omnisci- 
ence, however, should not be assumed. Board meetings provide some information 
but most decisions taken in effecting company business are made by the Managing 
Directors or by individual directors and it is usual for the Articles of Association 
to recognise this#''® As a result, particular directors may be well-informed only 
about a relatively narrow sector of company operations and such information 
concerning other sectors as filters through to them may well be stale. Such directors, 
moreover, may have difficulty in ascertaining the content of decisions taken by others, 
the factual and policy background to those decisions and, indeed, the identity of 
the colleagues that took them. Hierarchical factors and respect for spheres of 
responsibility may discourage directors from probing for information concerning 
their peers’ performance. 

Non-executive directors have for some time been considered potentially valuable 
in scrutinising board operations.''® Thus, the Government White Paper on the 
Conduct of Company Directors said: 


Non-executive directors ... are able to take a detached look at the way in which the company 
is being run ... . They should provide independent supervision of the company’s management. 
In order to do this effectively, however, the non-executive directors need free access to 
management information ... 


Non-executive directors, however, share the informational difficulties of executive 
directors and face further problems. They may well lack day-to-day knowledge of 
the particular company’s affairs and are highly dependent on the board’s view of 
the information deemed appropriate for their consumption.”! They may have 
limited time and resources at their disposal and they are rarely equipped with such 
staff as would provide in-depth knowledge of other directors’ performances. !?? 





117 Conway v Petronius Clothing Co Ltd [1978] 1 All ER 185; on accounting records see CA 1985, s 221(1). 

118 See, for example, Table A, Art 72. 

119 See generally Jacobs, ‘Non-Executive Directors’ (1987) JBL 269; Tricker, ‘The Independent Director,’ 
Ch 3 in Midgley (ed), Management Accountability and Corporate Governance — Selected Readings 
(1982); Brudney, supra n 4; ‘Role of Non-Executive Director,” PRO-NED 1986; Report of the Study 
Group on ‘The Changing Role of the Non-Executive Director,’ ICA 1991, supra n 3. 

120 Cmnd 7037 (1977) paras 19—21. 

121 See ‘Changing Role of the Non-Executive Director,’ supra n 3, para 5.39. 

122 See Brudney, supra n 4, at p 633; Eisenberg, ‘The Modernisation of Corporate Law: An Essay for 
Bill Cary’ (1983) 37 U Miami L Rev 187. 


197 


The Modern Law Review (Vol. 55 


Where there are a number of non-executive directors on a board, a pooling of 
information may result and the establishment of audit committees’ may produce 
better informed non-executive directors, but the success of such committees may 
depend on the quality of information being supplied by external auditors and the 
degree of co-operation forthcoming from the board.'¥ 

Executive directors may possess the business expertise necessary for judging their 
colleagues. They are likely to have direct commercial experience, though at law 
they require no qualifications. A particular expertise may be required in the case 
of certain directors, for example finance directors, but it cannot be assumed that 
each director is sufficiently capable in a colleague’s sphere of expertise adequately 
to assess his or her competence. 

Where chosen on the basis of expertise across the field of the company’s operations, 
non-executive directors may be well qualified to assess competence. Such relevant 
expertise cannot be assumed, however, in cases where the outside director is chosen 
for his or her highly specific expertise or is appointed for reasons of board politics. 

Do directors possess incentives to take action on their colleagues’ incompetence? 
At law there is no general obligation for directors to monitor their peers, although 
directors may be responsible where they place blind faith in colleagues’> or where 
they have collective statutory duties — for example, to render company accounts. "$ 

Executive directors may be disinclined to police colleagues for a number of reasons. 
They may see their relationship with the company as short term, they may focus 
exclusively on their own responsibilities, they may not question other directors’ 
performance for hierarchical reasons, through respect for spheres of influence or 
for psychological, social or cultural reasons.” When problems arise, directors, 
like some shareholders, may be disposed to exit from the company rather than use 
their voice in pursuit of internal action. 

A number of factors do, however, supply incentives to monitor. Directors may 
identify their own interests with those of the company because of loyalty or for 
economic reasons. Thus, share ownership, share options, profit sharing and bonus 
schemes encourage such identification and the elimination of any incompetence that 
might threaten such interests. Directors may want to preserve the company’s 
reputation (and by reflection their own), lest weaknesses threaten co-operation from 
financial creditors or institutional investors. The strongest influence is likely to be 
a recognition that the market for corporate control will punish such weakness and, 
inter alia, may prejudice their own job security and prospects. '” 

The commitment of non-executive directors cannot be taken for granted. Such 
directors are generally appointed with the approval of the existing directors — they 
may, indeed, be retired executives of the company, they may share the same 
professional and social milieu as current directors and there is a danger, as pointed 
out by the Institute of Directors, that ‘the outsider ... can become the Chairman’s 
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confidant and mentor.” Apart from any lack of independence, a non-executive 
director’s eagerness to probe matters of competence may be tempered by a perceived 
need to relate constructively to executive directors and to avoid ‘being seen as a 
nuisance.’'° Outside directors, moreover, may be disinclined to question shortfalls 
lest they be faced with burdensome involvement in replacing directors or, indeed, 
be perceived as implicated in any failings.'?! Nor is it certain that the law forces 
such directors to root out incompetence. Failure to investigate the competence of 
executive directors is unlikely to render the outside directors personally liable except 
perhaps if they have accounting experience'® and, in any event, insurance against 
any such liability is now possible." 

Are directors capable of bringing sanctions to bear on incompetent colleagues? 
Removal of colleagues by executive directors is possible if the majority support 
of the board is secured, an EGM consequently called and an ordinary resolution 
passed. In addition, Articles of Association commonly contain express powers of 
removal and in private companies this power is sometimes exercisable by the board 
without a general meeting. 

Taking action, however, is not necessarily easy. The daily pressures of business 
may make it hard to devote resources to such policing. Even in times of great 
difficulty, directors will often resign rather than embark on steps to remove ineffective 
colleagues. Individual ‘whistle-blowers’ may not feel confident of board support, 
especially where the suspect director is powerfully connected. Disclosure of the 
relevant informatien to a sympathetic non-executive director may be a safer option, 
but, as we shall see, this does not guarantee results. 

The board itself will often, under the Articles, have the power to take legal action 
in the company’s name against a director for breach of duty." Damages for 
negligent behaviour may accordingly be payable to the company. Even assuming, 
however, a judicial willingness to enter into issues of competence, boards are highly 
unlikely to expose the company to the adverse publicity attending a legal action 
unless the loss occasioned by the negligence is significant and the director’s pocket, 
or the terms of his insurance policy, allow the recovery of worthwhile sums. (Where, 
of course, the errant director is covered by insurance, deterrence may be weakened 
as a result.)!5 

For non-executive directors, the problems of challenging insiders are even more 
severe. Insider directors normally vote as a block under the direction of top executives 
and outside directors lack the insiders’ depth of knowledge of the company’s affairs. 
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A general lack of resources exacerbates these difficulties and real power to achieve 
results comes to non-executive directors only when crisis looms. As a British outside 
director described his job: 


[it] is perhaps money for old rope when all is well and management is competent ... but 
when the trouble starts the non-executive holds the company together. He does this at a great 
cost in terms of time and effort, for very modest reward, wishing most of the time that he 
did not have the job in the first place.!°6 


Outside directors have been held out as effective contributors to improved corporate 
governance but, as we have seen, they are not well-positioned on a number of fronts 
directly to challenge errant directors. There may be a case for strengthening their 
position and role and this will be discussed below. At present, however, their potential 
for dealing with incompetence remains largely undeveloped. 


2 Skill and Care: Present and Future 
The State of the Law 


The roots of directors’ duties of skill and care lie in the treatment of directors by 
the 19th century Courts of Chancery as ‘trustees’ or ‘quasi-trustees.’” Such duties 
owed little in their formulation to the common law. They were not based on any 
benchmark of professionalism nor did they heed the many differences in law and 
practice that distinguish directors and trustees. Directors were long treated as 
(hopefully) well meaning amateurs! free from liability for anything short of 
culpable and gross negligence.' 

The legacy of this background is to be seen in the case that forms the basis of 
the modern law: Re City Fire Equitable Insurance Co.” In his judgment, Romer J 
reduced the law to three propositions. The first emphasised the relative nature of 
the duty of skill and care, stating that a director need not exhibit in the performance 
of his duties ‘a greater degree of skill than may reasonably be expected from a person 
of (his) knowledge and experience.’'*! The director might thus pray in aid his or 
her deficiencies. As Mackenzie notes: ‘The director is obliged only to do as much 
as could be expected from someone as incompetent and foolish as he happens to 
be ... .’' Second, a director was not bound to give continuous attention to the 
affairs of his company but was bound to attend all meetings he reasonably could. 
Third, a director, in the absence of grounds for suspicion, was justified in trusting 
officials to perform duties honestly where he had allocated those duties properly, 
having regard to the exigencies of business and to the Articles. 

More recent authority is less sympathetic to directors who fail to attend to company 
matters. In Dorchester Finance v Stebbing,'® the court rejected the argument that 
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non-executive directors (at least those with some accounting experience) could do 
nothing themselves and rely on the competence of auditors. Moreover, non-attendance 
at meetings or failure to participate in the company’s activities would not absolve 
such directors from responsibility where, as in Dorchester Finance, such inactivity 
and failure to monitor the only full-time director allowed him to misappropriate ' 
` corporate assets. Foster J stressed that, as far as directors’ duties under the Companies 
Act were concerned, there was no distinction to be drawn between executive and 
non-executive directors. The same point was not expressly made in relation to the 
duty of skill and care. Though the accounting experience of the directors was stressed 
in applying standards of skill and care, this seemed less relevant in looking at the 
performance of statutory duties. Foster J’s judgment failed to bring conceptual clarity 
to this area beyond confirming that the duty of skill was to be assessed subjectively. 

Section 727 of the Companies Act 1985 introduces further indeterminacies. Judges 
are granted discretion to relieve negligent directors of liability where they are 
considered to have acted ‘honestly and reasonably’ and, in all the circumstances, 
‘ought fairly to be excused for the negligence, default, breach of duty ... .’ The 
provision thus envisages instances where a director may have failed to exhibit the 
degree of skill and care reasonably to be expected from a person of his knowledge 
and experience but who may, nevertheless, have acted honestly and reasonably. 
The strain involved in such a hypothesis is manifest.'“ The effect of the discretion 
is to make the application of an uncertain rule yet more uncertain. 

It is, moreover, questionable whether the duty of skill and care has to be 
reinterpreted in the light of the wrongful trading section of the Insolvency Act 1986. 
Section 214 applies where a company has gone into insolvent liquidation and where, 
at some time before the commencement of the winding up, a director knew or ought 
to have concluded that there was no reasonable prospect of avoiding insolvent 
liquidation. If the director does not convince the court that he took every step he 
ought to have taken to minimise the potential loss to creditors, personal contribution 
to the company’s assets may be ordered.'*> Section 214(4) judges the steps to be 
taken or conclusions to be reached by both objective and subjective criteria. The 
director’s actions or conclusions are judged by those of a reasonably diligent person 
who has both the general knowledge, skill and experience reasonably expected of 
a person carrying out the same functions as that director and the general knowledge, 
skill and experience that that director has. Thus, the honest incompetent and the 
unjustified optimist now have something to fear. 

To repeat, section 214 liability only arises on insolvent liquidation and does not 
relate to the company’s whole trading life. It is, nevertheless, arguable that standards 

_set by the duty of skill and care should be raised to reflect the objective nature of 
-section 214.'46 Whether the judges are prepared to do so is another matter. 


The Way Forward 


The case for rethinking the duty of skill and care is clear, as is the need to devise 
an effective machinery for eliminating directors’ incompetence. Appropriate super- 
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vision of directors requires action on a number of fronts. It is important to demand 
a realistic standard of skill and care and to have legal remedies that are effective. 
As important, however, is to structure the corporate framework in a manner consistent 
with monitoring competence; to encourage directors to operate with acceptable levels 
of competence and to -provide such external regulation as efficiently contributes to 
competent direction. The enforcement difficulties that were described in Part 1 have, 
in short, to be responded to. 


(i) The Standard of Skill and Care 

It may be argued that in an era of full-time directors and rising standards of 
commercial education, the standards of skill required of directors could well be 
raised. Some, however, would advise caution on the basis that directors should be 
free to take risks. The concern is that entrepreneurship and enterprise will be stifled 
and, particularly, non-executive directors discouraged if unduly onerous standards 
are imposed on directors.“ Some have gone so far as to demand merely that 
directors exhibit good faith. 8 

High standards, it has been contended, may not work for political reasons. Thus, 
US commentators have noted that when courts hold directors liable for breach of 
care, state legislatures may respond to the fears of directors and insurers by passing 
exempting legislation, as was the case following the celebrated decision of Smith 
v Van Gorkom.“ The limitations of the judiciary have also been stressed, even 
from the bench: ‘[Judges] are not equipped by training or experience to make business 
judgments because such judgments are intuitive, geared to risk taking and often 
reliant on shifting competition and market criteria. ’!5 

The need to make duties of skill and care more rigorous has, however, been argued 
with conviction. A notion of the company that includes wider interests has been 
said to demand such an approach: ‘If directors are to be required to have a concern 
for ... employees and creditors . . . surely an objective yardstick ought to be used 
to measure directors’ standards of care and skill, since these new beneficiaries of 
that care and skill had [unlike shareholders] no say in choosing them.’!! 

The responsible nature of the modern director’s position has also been emphasised 
in calls for an objective test. Gower argued for such a test as long ago as 1961, 
saying: ‘As the business world comes to expect higher standards, the law should 
develop in step. What has handicapped legal development so far has been the failure 
of the courts to recognise that “directing” is becoming a profession with developing 
standards of expertise.’! In Canada, this view of the director as a professional 
was echoed by the Lawrence Committee in its test for skill and care as that ‘which 
a reasonably prudent director would exercise in comparable circumstances.’'* 

My argument is that an objective test should be applied, but one defined in a 
way that does not chill enterprise and which does not discourage directors from 
seeking to improve their own level of skills. How can such a test be defined? Romer J, 
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like Lord MacNaughton before him, suggested that, rather than formulate rules in 
advance, the judges could do no more than deal with particular cases on their own 
facts.'** Indeed, no single objective test appears feasible. Directors do not form a 
homogeneous category and necessary skills vary according to differences in the sizes 
and purposes of companies, complexities of management structures, reliance on 
expert advisers and roles of the particular directors. Few would demand the same 
level of skill from the director of the local timber firm as from the finance director 
of a multinational corporation. 

This is not to say that guidelines are impossible. Indeed, a number of attempts 
to lay down statutory tests have been made or are current. Thus, formulations were 
offered in the 1975 Business Corporations Act of Canada (the degree of care, diligence 
and skill a reasonably prudent person: would show in comparable circumstances); 
in section 309 of the California Corporation Code 1977 (such care, including 
reasonable inquiry, as an ordinary prudent person in a like position would use under 
similar circumstances); and in section 229 of the Australian Companies Code (the 
objective test of which was reaffirmed by the Cooney Committee in 1989).!56 

Whether statutory or judicially-articulated standards are applied to directors’ duties 
is less important than the formula arrived at: statutory tests will inevitably involve 
a significant measure of discretionary assessment by judges. It does, however, seem 
possible to lay down a test that allows judges to consider variations in directorial 
roles but which does not ask judges to become involved in the merits of business 
decisions. ° 

My suggested formulation is one that calis on a director to exhibit the skill and 
care reasonably to be expected of a person who has undertaken their kind of role 
in their kind of company. Such a test would allow the court to consider the size 
and nature of the enterprise and the skills reasonably to be expected of a director 
in the role they have assumed. Thus, the finance director of a large public company, 
whose role might reasonably be expected to demand accounting qualifications, would 
be required to show the skills implied by those qualifications. The mere fact that 
an individual possesses knowledge, experience or qualifications would not be relevant 
where these are not reasonably to be expected in their directorial role. 

Here, I depart from Romer J’s formulation in Re City Equitable and from 
Trebilcock,!” who advocated a test combining the Romer J formulation with a 
further test based on ‘the area of professed or informed competence of each director.’ 
I diverge also from the formulation advocated by Mackenzie who would not require 
that professionally qualified directors display the skill and care demanded of such 
professionals being consulted by the board on a specific issue but, it appears, would 
call on them to display the degree of skill commensurate with their professional 
knowledge and experience. !58 

Directors should thus be judged on the functions they undertake and their guai 
cations per se should not prejudice them. A rule creating such prejudice would be 
a disincentive for qualified persons to take up directorships or non-executive director- 
ships, would undermine training programmes and hinder the development of skills. 
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Demanding higher levels of skill from those who happen to be qualified may be 
justifiable in the special circumstances of wrongful trading’ where insolvency is 
deemed inevitable, but is not appropriate during the whole trading life of the company. 
The test that I advocate does ask the judges to apply a reasonableness yardstick 
to the particular facts of the case, but that is unavoidable and is a familiar judicial 
- function. It is, moreover, consistent with the objective limb of the wrongful trading 
section'® and is no more difficult to apply. 


(ti) Procedures and the Nature of the Duty 
A number of steps might be taken to facilitate enforcement of the duty of skill and 
care through legal action. At present, we have seen, the duty is owed to the company. 
Shareholders or creditors could be allowed a direct action against directors for losses 
suffered in consequence of directors’ breaches of duty. Were individual shareholders 
in public companies to be given such a right, however, real dangers might arise 
with directors being exposed to harassment by improper or coercive suits.'®! Nor, 
it seems, is there a case for such actions being made available to shareholders in 
private companies. If, as is argued, section 459 of the Companies Act 1985 were 
to be interpreted as including negligence within the concept of unfairly prejudicial 
conduct, such shareholders would have a judicially-scrutinised escape route.'* To 
give a direct right of action to creditors (as in France!®) also seems undesirable. 
First, it would sit uneasily with the idea that the director’s duty to consider creditors’ 
interests only arises when insolvency looms; second, it would altow undue inter- 
ference in company operations; and, third, it would undermine the fundamental 
collectivist principle of insolvency law.'™ 

An alternative is a statutory action enabling shareholders to take action in the 
company’s name for breaches of duty owed to the company. Such actions are now 
provided for in Germany, Italy and France, though these demand that shareholders 
hold a certain qualifying percentage of issued share capital (10 percent, 10 percent 
and 5 percent respectively).'© In Australia and New Zealand such actions are on 
the agenda'®© and Article 16 of the EC Draft 5th Directive makes similar provision 
for public companies using a 10 percent qualification.'*” Such a statutory right 
would overcome the difficulties, now encountered in English law, which seemingly 
does not treat ‘mere’ negligence as covered by the ‘fraud on the minority’ exception 
to Foss v Harbottle. 

Should the judges continue to exclude negligence from this exception, the case 
for a statutory derivative action seems compelling, at least for public companies. '® 
Whether the action should be capable of pursuit by an individual shareholder, a 
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qualifying percentage of shareholders or, in either case, with a leave requirement 
is a separate question. To allow individuals to act could be said to give themi an 
unacceptable degree of influence over the majority. A leave requirement courts the 
danger of ‘Foss v Harboitle by the back door,’ but a 10 percent qualifying requirement 
is a steep hurdle that may prove insuperable to minority shareholders in large public 
companies.'® The 5 percent requirement included in the previous draft of Article 
16 (Sth Directive) seems a better compromise between the interests of minority and 
majority shareholders and directors. 

A further proposal contained within the Draft 5th Directive (Article 14) is that 
directors should be collectively liable for damage to the company that results from 
breaches of duty by one or more of them. While it may be argued that responsible 
policing of directors by directors might be encouraged and that such a rule would 
prevent directors from using delegation as a shield for liability for negligence, the 
practical result might be to deter competent persons from engaging in company 
direction and so running the risk of liability for the acts of less competent colleagues. 

Supplementing the fiduciary duty of skill and care by developing directors’ common 
law obligations may provide another means of control. It has been argued that in 
a world where directors are commonly employed under service contracts, they are 
liable in damages when they breach these contracts by negligent actions. In this 
respect, the common law duty may call for a higher standard of performance than 
do the present rules of equity. Similarly, it could be argued that, like agents, directors 
at common law share the liability in tort of persons providing services and causing 
loss by negligence. Again, looking to tort rather than equity, judges may demand 
higher standards. ° 

Both approaches have limitations. Shareholder enforcement via a contract would 
be difficult with reference to the ‘section 14 contract’ in the company’s Articles 
in that issues of ‘outsider rights’ are raised.') A separate service contract is 
accordingly required — such contracts are common but not universal. To build on 
the law of tort is also problematic. In the US, the duty of care has been drawn in 
part from the law of tort and Manning has argued that this parallel is mistaken because 
the ‘reasonable man’ standard is inapplicable.'” As noted above, the notion of a 
‘reasonable director’ per se appears chimerical. There may, furthermore, be a 
fundamental contradiction between an essential aspect of directing a company and 
the assumptions of tort law: ‘A duty of care and a liberty to embrace risk are 
incompatible bedfellows.’!” It is also alien to the English courts to see directors’ 
duties in tortious terms — the fiduciary duty of skill was developed in equity long 
before the judges had Donoghue v Stevenson'™ to draw upon. In recent years, 
moreover, the courts have shown themselves reluctant to expand the scope of 
negligence as a tort, as exemplified in the decisions concerning auditors, Caparo 
and Al Saudi Banque.'” 
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It is unlikely that a broadly-based tortious duty will be developed. An alternative 
is a narrower duty based on Hedley Byrne." This duty, however, is arguably 
confined to directors with specialised knowledge of the relevant subject and the 
judges have not gone so far as to hold directors liable for a negligent misstatement 
merely because it falls within the ambit of their directorships. Nor does an expansion 
of the rule appear likely given the judges current restrictive approach to professional 
negligent misstatement. !7 

A more fruitful course may be to broaden the fiduciary duty of skill and care 
so that, in some circumstances, a shareholder may be able to recover at least a direct 
loss from negligent directors. In a decision of the New Zealand Court of Appeal, 
Coleman v Myers," directors were held liable to shareholders on negligently 
advising them about selling shares, on the basis that they owed the shareholders 
a duty of care in giving advice. The court was not prepared to place directors under 
a general duty to shareholders. Whether a duty existed depended on ‘information 
and advice, the existence of a relationship of confidence, the significance of some 
particular transaction for the parties and the extent of any positive action taken by, 
or on behalf of, the director(s) to promote it.” Where such a duty arose, the standard 
of conduct required depended on all the surrounding circumstances and ‘the nature 
of the responsibility which in a real and practical sense the director has assumed 
towards the shareholder.’ "° 

It is to be hoped that English courts will build on the New Zealand lead.'® The 
courts are most likely to hold directors to account where sharekolders are at their 
most dependent as where a takeover bid is at issue, but the duty could well extend 
elsewhere. In practice, shareholders depend on directors for information and advice 
in connection with a wide variety of transactions. 

The effect would be to require that directors advise and inform shareholders in 
a manner that is reasonable in the circumstances. Shareholders would have what 
could amount to a right reasonably to be kept informed, a right lacking in statute. 
This putative common law right would not only allow more effective shareholder 
participation in company affairs, it could facilitate shareholder action within the 
company to counter negligent direction and it might allow enforcement of the duty 
of skill and care to be instituted before the company slides into insolvency and the 
incentives for shareholder action disappear. 


(iii) Corporate Governance 
Resort to law is, for most parties, an extreme measure and, as seen earlier, it depends 
on the distribution of knowledge and power attending company operations. In 
practice, the structure of corporate governance may do more to control negligence 
than will possible court actions. Among the many suggestions on corporate reform 
which have been made, some could aid the monitoring of negligence. 

A number of proposals focus on the board. It has been argued that institutional 
shareholders should increase their representation by means of ‘representative’ 
non-executive directors, shareholder association representation or direct board 
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presence.'*' Such representation might, within limits, produce better-informed 
institutions. It is not realistic, however, to expect institutions to provide direct board 
presence. Fund managers with portfolios of hundreds of companies have neither 
the time nor resources for this. Association representation might be more efficient 
but institutions, especially in a competitive environment, will be highly reluctant 
to delegate this function. This leaves the representative non-executive director as 
the most likely option. To date, there is little evidence that the institutions have 
demanded.such representation,'* although the CBI has advocated that one role of 
the non-executive director is to channel investors’ concerns to management. !8 

Creditor representation on boards is, as noted, possible, but as a method of 
informing on potentially negligent behaviour, it is subject to similar limitations as 
afflict the shareholders’ representative. Herman, moreover, has noted that in the 
United States, where banks and large corporations exchange directors, they may 
do this not so much with a view to scrutinising competence as to cementing a 
reciprocal business relationship.'** Employees of the company may bring a critical 
eye to the boardroom if employee participation, as envisaged by the Draft 5th 
Directive, ever comes to pass.'® The resolve of any kind of representative director, 
however, cannot be taken for granted. Thus, Wedderburn argues: ‘members of a 
board are easily susceptible to “group-think” ... whatever their originating 
constituency .”!%6 l 

Changes that might enhance monitoring could be made at the top of the board. 
In 1990 John Redwood, the Corporate Affairs Minister, suggested separating the 
role of Chairman and Chief Executive and Sir Adrian Cadbury, of the Committee 
on Corporate Governance, argued that the board’s ‘basic task’ of assessing the Chief 
Executive’s effectiveness was made difficult by combination of the two roles. A 
year later, the Institutional Shareholders Committee stressed that such a combina- 
tion was an undesirable concentration of power which affected performance 
monitoring. '®7 

A strong independent element on the board might bring issues of competence 
to the fore. Arguments for increased use of independent non-executive directors 
have ‘come from many quarters.'*® We have seen, however, that such directors 
suffer substantial weaknesses as far as information, commitment and ability to deliver 
are concerned. Ensuring that non-executives scrutinise rigorously (inter alia, on 
competence) is particularly difficult. Thus, the Corporate Affairs Minister voiced 
support for the use of ‘truly independent’ non-executives in 1990 but said there 
would be no legal requirement governing their use, since ‘it is easy to circumvent 
the spirit of such legislation by just putting on the board the Chairman’s or Chief 
Executive’s friends.’ 
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Some weaknesses could be ameliorated. Non-executive directors could be better 
resourced, they might have the same right of access to company information as 
executive directors, they might be selected more rigorously vis-à-vis their expertise 
and independence’ and their power base might be increased by demanding a 
number of each board. The Draft 5th Directive (Article 21a) demands that non- 
executive directors constitute the majority on single-tier boards, a proposal which 
has met substantial Member State opposition. More realistic seems the Institute of 
Chartered Accountants’ proposal requiring a minimum of three non-executives per 
board.!9! 

Other problems appear intractable: non-executives will never have the same grasp 
of the company’s affairs as insiders and their resources will always be finite. Non- 
executive directors are perhaps best seen as a means of supplementing other methods 
of countering incompetence rather than as solutions in themselves. As Brudney says: 
‘The independent director is not the institution to legitimate corporate power or 
to substitute for regulation in the interests of investors or society.’ 1° 

A body that has been officially endorsed is the Audit Committee, a device familiar 
in the United States.'°? Main board committees wholly or largely composed of 
independent outside directors work with auditors to review financial statements, 
audit arrangements and internal financial controls. 

The White Paper on the Conduct of Company Directors'* recommended their 
use but deferred legislating in favour of encouraging companies to develop their 
own schemes. By 1983, such committees were established in Britain in over a third 
of large companies and around a fifth of companies with over £20 million turn- 
over.!% In Australia, the Cooney Report 1989 has recommended that establishing 
an Audit Committee be a requisite for public listing of a company and, in Britain, 
the Institutional Shareholders Committee and the Association of British Insurers 
continue to give institutional backing for the device. 

Audit Committees, however, are bodies with narrow functions relating to financial 
propriety. They may help to eradicate financial incompetence (assuming that the 
auditors have not done this) but they are less useful as scrutinisers of broad-based 
business competence. The benefits are also questionable. Such committees are 
expensive and it can be asked whether it is worth increasing the costs of the majority 
of well-run companies in order to deter a few delinquents. Audit Committees as 
set up in Britain on a voluntary basis are most likely where they are least needed. 
Tricker has argued that, instead of offering such committees as a ‘surrogate for 
shareholders,’ other reforms of corporate governance might be considered.'°° 

The Audit Committee thus offers limited help in dealing with general competence, 
largely because of its narrow remit. Such narrowness cannot, however, be portrayed 
as a weakness of the supervisory or ‘monitoring’ committee associated with proposals 
for two-tier boards. The two-tier board has been under discussion since the first 
Draft 5th Directive was published by the European Commission in 1972. The merits 
of worker representation are beyond the scope of this article, but the competence- 
monitoring capability of the supervising board is relevant. As put forward by the 
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current Draft 5th Directive,'” the two-tier system involves a management organ 
and a supervisory organ with the members of the former being appointed and 
dismissable by the latter (Article 3 and Article 13), and members of the supervisory 
organ being appointed by the general meeting (Article 4). Arguably, the two-tier 
system would allow the competence of management board directors to be monitored 
continuously. The supervisory board, moreover, would have substantial informational 
powers, having the right to investigate, to demand reports from the management 
board and to receive, at least every three months, a management board report on 
the state and foreseeable development of the company. 

Dangers, however, should not be overlooked: that monitoring boards come too 
closely to identify with management boards in a scheme of shared responsibility; 
that (in the worst scenario) they protect executive directors from the scrutiny of 
shareholders and creditors. Rather than placing all hopes in the one basket, it may 
be preferable to improve the position of shareholders and creditors directly .'% 

To this end, the information that boards formally disclose in annual reports could 
be upgraded. It has been suggested that annual reports should contain brief bio- 
graphical details of each director,’ setting out their relevant experience, age and 
suitability for retention.'° Provision of such information seems basic when taking 
competence seriously. Again, drawing on analogy with the Draft 5th Directive’s 
supervisory organ powers (Article 11(3)), shareholders might be given a power to 
demand from the board a report on chosen aspects of the company’s affairs. Further, 
shareholders couldgbe empowered to demand the commissioning of an independent 
management consultancy report on a particular area of concern.” A 5 percent 
qualifying shareholding might be an appropriate precondition in respect of both these 
extra powers — individual entitlements might prove unduly burdensome to the 
company. 

Company meetings should. be made more effective for investors. At present, 
shareholder attendance is low and radical change on this front, even from the 
institutions, cannot be assumed. The proxy system should not, however, continue 
to foster the board as a self-perpetuating oligarchy. Companies should accordingly 
be required to send out ‘two-way’ proxy forms (allowing shareholders to vote for 
or against resolutions). At present, companies listed on the Stock Exchange are 
required to use such proxies, but for others this is merely an option which may 
or may not be offered by their Articles.* 

It has already been argued that minority shareholders should have derivative actions 
to enforce duties of skill and care. Such actions would lose much value were the 
board able to use its control of the meetings process to ratify such breaches of 
duty.” The ratification power should be limited accordingly. This position is 
consistent with the approach adopted in the current Draft 5th Directive, Article 18, 
which allows general meetings to renounce the right to enforce the directors’ collective 
liability under Article 14, but which does not allow such resolutions against the 
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wishes of those shareholders with the requisite 10 percent of nominal share value 
who have the right (under Article 16) to take proceedings on the company’s behalf. 


(iv) Professionalisation and Training 

Higher levels of competence might be expected to accompany the attribution of 
professional status to directors and the provision of training in the task of direction. 
Directors do not, however, form a homogeneous category of practitioner and this 
may have delayed their professionalisation. Indeed, the prospective company director 
has to cross no threshold of minimal competence. 

Some commentators have urged that the modern public company director is no 
longer an amateur but should be seen as a professional and should be expected 
to perform to professional standards.“ The organisations representing directors . 
have responded by developing avenues for training rather than by seeking full-scale 
professionalisation. Thus, the Institute of Directors (IOD) has no plans for intro- 
ducing the concept of a ‘Chartered Director,’ but it has promoted a range of 
measures aimed at improving the competence of directors. A Diploma in Company 
Direction has been developed and, under its auspices, forty different courses are 
available at a variety of institutions around the country. A series of workshops, 
evening courses and seminars is also available on such topics as boardroom effec- 
tiveness.” A number of organisations, among them the IOD, Bank of England 
and the Association of British Insurers, have additionally combined with a view 
to establishing an official endorsed course for main board directors of public 
companies. 

Such courses are valuable but their impact is, at least to date, limited. The IOD 
revealed in 1990 the results of a survey indicating that less than 10 percent of directors 
had received any training and that less than a quarter possessed any professional 
or managerial qualifications (three-quarters of the respondents were company 
chairmen).”% More worrying, the survey revealed a low level of directorial concern 
— only 24 percent of respondents rated such training as ‘very important.’ 

It is probable that with increased provision of courses, the market for management 
will induce a greater uptake by existing and potential directors. The role of training 
in eradicating incompetence and negligence should not, however, be exaggerated. 
Training is conducted on a voluntary basis and its principal effect may accordingly 
be to improve the brightest and best. Training does not guarantee competence — 
the established professions may generally attain high standards but they are not without 
their poor performers. 


(v) External Controls 

In the case of directors who are fraudulent or who show themselves ‘unfit to be 
concerned in the management of a company,” state action is commonly justified 
by the need to protect individuals and markets.?°° The argument for public rather 
than private action is less strong in relation to skill and care where the effect on 
the public interest is only indirect. It is doubtful whether governmental control is 
feasible. Earlier I argued that, for resource reasons, the DTI could not be expected 
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to scrutinise directors on a routine basis — conducting a limited number of investi- 
gations under its present remit proves burdensome enough. To impose state regulation 
regarding competence might, moreover, lead to charges of bureaucratic encroachment 
on corporate decision making. Nor would control by means of an independent 
government agency be necessarily more appropriate. Resource problems would 
remain, the agency would still offer the spectre of bureaucratic interference and 
political independence might leave it vulnerable to those criticisms commonly made 
of agencies, notably lack of direction and liability to ‘capture’ by those subject to 
its control. 

The Ombudsman model offers an eminent referee as an extra-legal means of redress 
for complaints but feasibility is again an issue. Complaints relating to directors’ 
skill and care are not easily standardised or processable without detailed investigation 
of the particular circumstances. Such inquiries would make considerable demands 
on resources and expertise. Should reference to the Ombudsman become merely 
a precursor to legal action, the effect might be to add to costs and prolong the process 
of remedy-seeking. In short, as Pennington has argued: ‘It is very doubtful whether 
an institution of this nature would prove useful, acceptable or effective. ’2” 

An alternative external control, one provided by the private sector, may be the 
insurance company. Section 137(1) of the Companies Act 19892 paved the way 
by allowing companies to purchase insurance to cover both their own financial liability 
and that of directors and officers for breaches of, inter alia, duties of skill and care. 
For some years the #OD had offered a policy to directors themselves. The significance 
of section 137(1) is that the company is permitted to insure the director — a position 
long allowed in the US.?! Already a number of insurance companies offer 
directors’ and officers’ policies (‘D and O Insurance’) and the IOD makes available 
to members a policy giving cover up to £750,000. 

Stated baldly, the argument that insurance works to control competence runs thus: 
the insurance companies operate in a competitive world, they differentiate between 
good and bad risks and fix premia levels accordingly; to do this, they gather 
information and scrutinise companies and directors (in effect, operating as a private 
regulatory system); companies police their directors so as to avoid premia penalties; 
directors are accordingly given incentives to operate non-negligently and are 
monitored by their company and its insurers. Further advantages of insurance are 
said to be its offering shareholders another means of assessing directors’ performance, 
its spreading the costs of litigation and its encouraging more competent people to 
act as company directors, particularly as non-executive directors.?" 

There are, however, problems with the pro-insurance argument. When the 
company takes out insurance there is a ‘moral hazard’ in so far as the costs generated 
by negligence are avoided and the incentive to take care is accordingly reduced.?" 
Company A is unlikely, moreover, to spend fully on monitoring to avoid negligence 
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if it perceives that companies B and C (within its own insurance group) are not 
spending commensurately. Companies B and C would, in effect, free-ride. This 
problem would diminish if the company providing the insurance cover was able 
to discriminate perfectly between good and bad risks and could deter negligence 
by appropriate increases in premia. The effect of insurance, even in such cases, 
is to spread losses across time, which itself lowers the deterrent effect of potential 
liability .?"4 

The same points apply to directors within a company. Fully-insured directors 
may have little financial interest in taking care, particularly if they do not pay their 
own premia.”5 Even if the company is liable to suffer higher premia as a result 
of negligence and so may be inclined to police negligence with rigour, the full 
additional costs may not be passed on to the individual negligent director. These 
may be borne by the directors or employees as a group or by the shareholders. 
In the US there is evidence that directors have proved adept in shifting risks. by 
means of contractual indemnification and by delegating high risk affairs to 
subordinates.?!6 

For insurance to be an effective control, it is necessary that insurance providers 
can predict risks and can identify and discourage poor risk directors or companies. 
This is a difficult task in relation to most professions which, on examination, tend 
to show a degree of heterogeneity.2!” It is particularly fraught in relation to com- 
panies and directors engaged in myriad activities and modes of operation. It would 
prove highly expensive for insurers and, in so far as these mattets are left uncertain, 
insurers are liable to raise premia to protect themselves. 

A further concern is that the courts, on becoming aware of insurance coverage, 
will impose unpredictably high standards of skill and care and so, from the insurance 
provider’s point of view, may escalate costs. In the United States over the last decade, 
directors’ insurance premiums have risen remarkably (in one year alone by 360 
percent) as a direct result of increased litigation and lower predictability in liability 
rules.'* British judges have shown themselves not unmindful of the consequences 
for the insurance market of their decisions"? and the IOD is optimistic that the US 
experience will not be repeated in Britain. This remains to be seen. What can 
be said, however, is that the broad uptake of insurance is likely to magnify the costs 
of legal uncertainty. 

Insurance providers commonly respond to uncertainties by imposing restrictions. 
They may limit the availability of insurance to certain classes of company or director, 
reduce the scope of coverage (for example, by imposing liability ceilings), or require 
higher excesses or deductibles to be payable on claims. Where the restrictions are 
perceived to be outstripped by the uncertainties, a so-called crisis of liability insurance 
may ensue, one marked by non-availability of insurance at realistic prices.””' In the 
United States much has been made of the crisis in the medical insurance field, but 
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‘D and O Insurance’ has also been cited as a sector in crisis and this is put down 
to the ‘random components’ and wide variety of risks encountered in this area.2” 
In such circumstances, predicting levels of deterrence may become especially difficult 
and excessive deterrence effects (as exemplified in the defensive medicine 
phenomenon) become a possibility. 

The principal beneficiaries of ‘D and O Insurance’ may be creditors, who will 
be better placed to recover their money if the company fails. Where funds allow, 
shareholders may also benefit. ‘D and O Insurance’ is, nevertheless, an uncertain 
method of policing competence. There are real difficulties of discriminating risks, 
the process of transmitting deterrence to potentially errant directors is problematic, 
the costs of monitoring are likely to be high, and a series of uncertainties is liable 
to keep them high. In short, the overall price of that protection may prove to be 
unacceptable. Widespread use of ‘D and O Insurance’ would make it more important 
than ever for the judges to establish a clear and realistic duty of skill and care. 


Conclusions 


In relating duties of skill and care to other ways of controlling competence and in 
rethinking those duties, measures should be sought that allow those with interests 
in a company effectively to counter directorial incompetence; that encourage higher 
levels of competence and that avoid the imposition of such onerous liabilities on 
directors as would deter competent persons from entering company direction. 
Who, though, should be given the enforcement function? A concern should be 
to protect the interests of involved parties (as distinct from punishing errant directors 
or protecting the public interest). This implies that shareholders, as the principal 
interested parties in a company, should be given the main enforcement role until 
the point arrives when the company becomes insolvent and they are supplanted by 
the creditors as the parties whose interests are most closely affected. Co-directors 
also have interests that stand to be affected by incompetence and these interests 
should also be reflected in an ability to take action against incompetent colleagues. 
It is not my argument that punishing the errant director should be an objective: 
the employment market is likely to do that and, in extreme cases, the existing rules 
on disqualification would apply. Nor should protecting the public interest per se 
be a reason for acting against directors who are guilty of incompetence but whose 
conduct would not found a disqualification or a prosecution. It may be in the public 
interest to train and educate potential directors to high levels, but it is neither feasible 
nor is it appropriate to have state oversight of competence within the particular 
company. This is better left to action by those directly involved. I do not, therefore, 
suggest any increase in the oversight role of the DTI or of any government agency. 
It might be argued that the entire project of devising controls is misplaced, that 
increased scrutiny of directors should be avoided. Those fearing that potential 
directors will be discouraged by more effective controls should, however, be 
reminded of four points. First, that actions for damages against directors are unlikely 
ever to be a method of first resort — recourse to law will always be difficult, time- 
consuming and potentially prejudicial to the company’s reputation; second, that less 
draconian steps are far more likely to be taken — for example, removal of the director 
or remedial training; third, that insurance against liability is available, now at company 
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expense; and finally, that effective controls are likely to protect competent directors 
from the potential incompetence of their colleagues. 

We observed that effective enforcement demands a number of prerequisites. 
Shareholders, creditors, government departments or agencies and directors all need 
high levels of information, expertise, commitment and ability to deliver if they are 
to act positively in the face of incompetence. A number of steps might usefully 
be taken to improve the positions of different parties. The information available 
to potential enforcers is unlikely ever to give them a full picture of company 
operations, but the vantage point of shareholders and creditors in particular could 
be improved by new rules to demand that annual reports disclose more details 
concerning directors than at present; by giving shareholders new powers to demand 
reports from the board and by creating an entitlement on the part of shareholders 
to demand an independent management consultancy report on a specified topic. 

The levels of expertise possessed by shareholders and creditors may be difficult 
to increase other than by improving the flow of information within a company. In 
the case of directors, however, higher levels of competence should be encouraged 
by government, industry and directors’ organisations so that the market will 
increasingly demand that directors be trained. 

The commitment and ability to deliver of enforcers can also be enhanced. ‘D and 
O Insurance’ will boost creditors’ commitment to take actions against negligent 
directors and shareholders can be given a stronger hand by changes in the power 
structure within the company. Thus, two-way proxy forms shoald be compulsory 
for all companies and the company meeting should not be empowered to use 
ratification to block the proposed statutory derivative action. The commitment of 
directors to policing their colleagues should be increased by measures that encourage 
directors to identify more closely with company interests. At board level, chairman- 
ship should be separated from chief executorship and a minimum proportion of 
directors should be non-executive. The latter should be selected more rigorously, 
have greater access to company information and be more fully resourced than at 
present — guidelines on these points should be issued by the DTI after consulting 
relevant organisations. 

Legal reforms are also called for. Thus, the applicability of ‘unfair prejudice’ 
actions to directorial negligence should be judicially endorsed. There should be a 
new statutory derivative action allowing public company shareholders to act in the 
company’s name for breach of duties owed to the company. In limited circumstances, 
directors should be deemed to owe the duty of skill and care on fiduciary principles 
to shareholders and shareholders should be able to enforce this duty on suffering 
direct loss. The duty of skill and care should be reformulated in objective terms 
to demand of a director the skill and care reasonably to be expected of a person 
who has undertaken their kind of role in their kind of company. It should be based 
on functions undertaken, not qualifications possessed. 

The common law duty, as reformulated, has a significant role to play in checking 
incompetence but it should be seen as part of a broader scheme of control. The 
debate on skill and care has been placed in a new and uncertain context by the advent 
of company-funded directors’ liability insurance. This article calls on the judges. 
to perform a difficult task: to revise the duty of skill and care itself, to see this 
undertaking within a wider framework of reforms, and to be sensitive to the 
nervousness of the insurance market. It is to be hoped that the challenge will prove 
an attractive one. 
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Giving Effect to European Community Directives 
Grainne de Burca* 


Introduction 


Since the foundation of the European Community, the influence of European 
Community (EC) law on the national legal system has expanded in two ways: first, 
in the growth in volume and scope of the substantive law emanating from the EC’s 
legislative institutions; and second, in the readiness of the courts of the Member 
States to enforce and give practical effect to those laws. Differences over substantive 
lawmaking have largely been played out in the political field, whereas controversy 
over the application and enforcement of EC law has taken place, as a result of 
decisions of the European Court of Justice (ECJ), mainly in the national judicial 
sphere. 

The ECJ developed the doctrine of direct effect at an early stage in its jurisprudence, 
to ensure that the body of law provided for in the EC Treaties would have effect 
in the various Member States without the need for national implementing legisla- 
tion.' Through a series of cases the Court developed this doctrine and applied it 
to articles of the EC Treaties,? to EC Regulations? and, in a more limited way, to 
EC Directives. Ditect effect means that provisions of EC law may confer rights 
upon individuals and are required to be directly applied by national courts at the 
suit of individual litigants, without the need for domestic implementing legislation. 
Article 189 of the EEC Treaty provides that Directives shall be binding as to their 
aim, but that the choice of form and method of their implementation remains with 
the Member States. Despite this provision, the ECJ nevertheless decided that 
Directives could be relied upon directly by litigants before national courts in certain 
situations.» The Court has declared that Directives will not have direct effect 
where their terms are insufficiently precise or where, although clear and precise, 
those terms are conditional or leave some discretion to the Member States. The 
major limitation on their direct effectiveness, however, is that Directives carinot 
be directly enforced in a ‘horizontal’ situation, ie in proceedings against a private 
party rather than against the State.’ The case for their direct enforcement against 
the State appears to be based on a concept of estoppel whereby the State may not 
rely, as against an individual, upon its own failure to implement a Directive properly 
and on time.® 
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This limitation on direct effect remains an awkward problem for the Community, 
since the effectiveness of its laws and their equal and uniform application in all 
of the Member States is a prerequisite to the attainment of the objectives which 
the Community was founded to achieve. The combination of the States’ frequent 
non-implementation of Directives, with the fact that Directives cannot in themselves 
be directly enforced against individuals, means that their effectiveness as a legislative 
form is seriously undermined. In practical terms, many of the Community’s important 
legislative policies, such as that embodied in the Equal Treatment Directive,’ have 
been hindered or frustrated. 

The second problem which has dogged the effectiveness of Directives is the fact 
that, even where a Directive is sought to be enforced against the State and has been 
held to confer a right directly upon an individual, the Member State in question 
may not have provided a suitable domestic remedy for the enforcement of that right. 
National courts have frequently had to grapple with the problem of what to do when 
faced with a directly enforceable Community right for which no national remedy 
exists." . 

The ECJ, following on from its elaboration of the doctrine of direct effect, has 
continued its attempt to ensure the effectiveness of Directives by the involvement 
of domestic courts in their enforcement. In the case of Directives which lack direct 
effect, the Court has developed a principle of interpretation which imposes a very 
strong obligation on national courts to construe provisions of national law in the 
light of EC Directives.'' And, in the case of Directives which åre directly enforce- 
able, but which do not themselves specify any particular remedy for breach, the 
ECJ has stressed that there is an obligation upon national courts to provide adequate 
and effective remedies.'? However, its pronouncements on these matters at times 
have been ambiguous and have left important questions unresolved. 

Both problems involve fundamental legal and constitutional issues for the EC as 
a whole and for the Member States individually. The effectiveness of EC law in 
advancing the EC’s aims and policies depends on the readiness of national courts 
to give effect to that law. It is therefore important that Directives which the Member 
States have failed to implement be enforced by courts throughout those States, and 
that a comprehensive system of procedures and remedies for the enforcement of 
rights derived from Directives be made available. 

The emergence of the interpretive obligation in the case law of the ECJ'* and 
its initial impact on decision-making in the UK courts will be examined. This 
examination will include, in particular, the recent development of the interpretive 
obligation by the ECJ,’ its implications for judicial decision-making and constitu- 
tional theory in the UK, and some of the general difficulties inherent in an interpretive 
principle of that apparent scope. Secondly, the problem of the effectiveness of EC 
laws in the absence of domestic remedies for securing the rights derived from 
Directives and from other EC provisions will be discussed. Neither the direct 
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enforceability of Directives, nor the interpretation of domestic law in conformity 
with Directives, can have any practical benefit for litigants seeking to enforce the 
rights conferred, if their claims can be defeated by restrictive national procedural 
rules or by the absence of effective domestic remedies. 


I The Development of the Interpretive Obligation 


In Von Colson v Land Nordrhein-Westfalen,'s the defendant was held by a German 
court to have breached the Equal Treatment Directive!’ by refusing employment 
on the grounds of sex, but the remedy provided under national law appeared to 
be inadequate. On a reference to the ECJ, it was held that although the Directive 
did not of itself require any specific remedy, nevertheless EC law imposed certain 
obligations on the domestic courts. The ECJ, in effect, held that Article 5 of the 
EEC Treaty imposed an obligation on the part of national courts to ensure the effec- 
tiveness of EC law, in particular by interpreting national law in the light of the 
wording and purpose of Directives. However, the judgment failed to clarify certain 
issues, in particular whether this obligation to interpret applied only to domestic 
legislation which was deliberately designed to implement the relevant Directive. 

Article 5 of the Treaty is a general provision included amongst the introductory 
part of the Treaty setting out the fundamental principles on which the European 
Community is based.'* The strategy of the Von Colson rule of interpretation high- 
lights the central role which the ECJ has allocated to the national courts in the 
enforcement of EC law and in the fulfilment of State obligations. Since the original 
exposition of the concept of direct effect, the ECJ has continually advanced the 
effectiveness of EC law by stepping into the breach created while the legislative 
process was hampered by political difficulties over voting procedures. The ECJ 
has continued to pursue this strategy, despite the tension between its policy and 
the domestic constitutional constraints within which national courts must operate." 
Its policy has been particularly significant in ensuring that EC Directives which 
ought to have been properly implemented by the Member States are given effect. 
Where the Member States’ legislatures have not fulfilled their Treaty obligation 
to implement Directives on time,” the ECJ’s response has been to substitute the 
national courts as performers of this duty instead. The Court’s use of Article 5 to 
extend the national courts’ role in the implementation of EC law?! provides a good 
illustration of the ECJ’s interpretive method, which has come in for criticism from 
various commentators.” However, the precise limits of the interpretive obligation 
remained unclear after Von Colson, in particular the constraints which might be 
imposed by the clear contrary language of a domestic provision. Subsequent ECJ 
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case law, in expanding on this obligation, has failed to clarify several matters of 
importance for national courts faced with the task of interpretation. 

In Kolpinghuis Nijmegen,” the ECJ reiterated the obligation to interpret national 
law in the light of the wording and purpose of Directives, but introduced a further 
twist into the tale. The judgment appears to indicate that the obligation arises as 
soon as the Directive has been adopted at Community level, and regardless of whether 
or not the time limit provided for its implementation by the States has expired. The 
Kolpinghuis ruling specifies that the duty of the national court to interpret provisions 
of national law in accordance with relevant Directives is unaffected by the question 
of whether or not the time limit for their implementation has expired. If this means 
that national courts are obliged to construe domestic law in conformity with Directives 
as soon as they are adopted, several questions arise.” 

One advantage of a time limit for implementation is that it can ensure uniformity 
in the direct application of EC Directives throughout the Member States. This is 
one reason why Directives cannot be directly applied against the States until the 
expiry of the time limit for their implementation.” The same reasoning is appli- 
cable to the obligation to interpret, since greater legislative harmony between the 
Member States would be achieved by imposing an obligation on national courts 
to interpret domestic law in conformity with non-implemented or badly implemented 
Directives only after the uniform time limit has expired.” Kolpinghuis does not 
clearly resolve the question of how national courts are to interpret domestic law 
after the adoption of a relevant Directive, but before the expiry of the time limit 
for its implementation.” It is not clear whether the ECJ requires national courts 
to interpret the new legislation in conformity with the Directive, or whether it 
empowers or requires them to respect the States’ own ‘choice as to form and 
methods’? within the given time period. How national courts ought to approach 
the interpretation of domestic law in these situations evidently depends considerably 
on the purpose served by the time limits for implementing Directives. 

If the use of a Directive, rather than a directly applicable Community legal 
instrument, is viewed as a deliberate policy decision to give Member States the 
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political choice as to how best to adapt a measure to their domestic legal system, 
then national legislation should not be construed purposively until the time limit 
has expired and there has not yet been compliance. But this brings to light one of 
the difficulties inherent in an interpretation principle of this nature. It would become 
difficult to fulfil even the most minimal rule of law requirement, ie that of ensuring 
that the law is reasonably clear to those who are subject to it and that they have 

` some means of knowing of it. Reasonable consistency in the use of statutory language 
would be impossible if a measure were to be given two different readings depending 
on whether or not a particular date had passed. It would be extremely difficult for 
those potentially affected by a measure to know whether to act according to domestic 
law as currently interpreted, or in accordance with an EC Directive in conformity 
with which the domestic law would be read.” The ECJ is risking creating a very 
convoluted legal situation in its desire to ensure Directives are given effect through 
domestic law, but without wanting to go so far as to allow individuals to enforce 
the rights they derive from Directives directly against other individuals and non-State 
bodies. 

Its most recent development of the interpretive obligation in the case of 
Marleasing* does little to clarify matters. It provides little guidance for national 
courts faced with conflicting obligations under existing provisions of national law 
on the one hand, and under the provisions of a non-implemented EC Directive on 
the other. Before dealing with the implications of Marleasing, the response of the 
UK courts to the Yon Colson interpretive obligation prior to Marleasing will be 
examined. 


II The Interpretive Obligation in the UK Courts 


Before the ECJ’s elaboration of the Von Colson principle, courts in the UK had 
begun to use principles of interpretation in order to avoid conflict between directly 
effective provisions of EC law and provisions of national law.” This approach was 
based on the courts’ reading of s 2(4) of the European Communities Act 1972 which 
was passed to give effect to the principle of supremacy of EC law in the UK. Section 
2(4) provides, in effect, that any national enactment is to be construed and to have 
effect subject to EC law. This interpretive method or principle of construction, 
however, was felt by the courts to be appropriate only where there was ambiguity 
in the national legislation.* 

The principle of construction derived by the UK courts from s 2(4) mirrors an 
established principle applied by the courts when interpreting statutes which deal 
with an obligation of the UK under an ordinary international treaty. If the 
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domestic statute is ambiguous, the courts presume Parliament intended to legislate 
in conformity rather than in conflict with the treaty in question. The justification 
given for this construction rule attempts to reconcile it fully with the theory of absolute 
parliamentary sovereignty. Diplock LJ, in Salomon v Commissioners of Customs 
and Excise,” set it firmly within the traditional constitutional framework, by 
confining the rule strictly to cases where the terms of the domestic legislation are 
not clear and where it is plain from extrinsic evidence that the enactment was intended 
to fulfil the Government’s obligations under a particular treaty or convention. 

In their application of the construction rule, the UK courts initially would interpret 

domestic law only in the light of directly effective provisions of EC law.” This 
approach was based on a combined reading of s 2(1) and s 2(4) of the European 
Communities Act 1972.36 However, it is clear since the House of Lords’ decisions 
in Pickstone v Freemans plc” and Litster v Forth Dry Dock and Engineering Co 
Ltd, where Von Colson was actually cited, that the courts are now prepared to 
construe domestic law in the light of EC law which lacks direct effect, but which 
the domestic law was specifically designed to implement. 
In contrast to Pickstone and Litster, however, are the cases of Duke v Reliance Systems 
Ltd,® Finnegan v Clowney Youth Training Programme Ltd® and Marshall v 
Southampton and South West Hampshire Area Health Authority.“ In Duke v 
Reliance, the House of Lords held that the 1975 Sex Discrimination Act was not 
intended to implement the Equal Treatment Directive 76/207, which was adopted 
a year after the Act. The ECJ had subsequently held that the 1976 Directive required 
Member States to prohibit discrimination with regard to retirement. However, 
the House of Lords in Duke held that since the 1975 Act had intended to preserve 
discriminatory retirement ages, domestic legislation could not be read so as to achieve 
the purpose of the Directive. 

In Finnegan,® on the other hand, the statutory instrument which the House of 
Lords was called upon to interpret“ had, in fact, been adopted in Northern Ireland 
after the Equal Treatment Directive. The case again concerned a woman who had 
been forced to retire at 60, when the retirement age for a male counterpart would 
have been 65. The House nevertheless refused to construe the statutory instrument 
in compliance with the Directive. Despite the chronology of the two measures, the 
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domestic provision was, in substance, identical to the relevant provision of the 1975 
Sex Discrimination Act in Duke, and the House concluded that the instrument was 
not adopted with the intention of compliance with the earlier Directive. A similar 
conclusion was reached by the Court of Appeal in the Marshall case, which will 
be discussed further below. Thus, the UK courts have not been prepared to apply 
the presumption that Parliament intends to comply with EC law to domestic measures 
which were not specifically designed to implement EC law, and have limited the 
Von Colson principle accordingly. 

The reason given for this limitation is that the UK courts are adopting what they 
term a purposive approach, recognising that Parliament’s specific purpose in passing 
a particular measure was to implement a provision of EC law. Since, on its face, 
the measure does not comply properly with the provision it was designed to 
implement, the courts can claim to be fulfilling Parliament’s will by refusing to 
construe it literally and interpreting it purposively instead. However, the Von Colson 
principle developed by the ECJ is considerably stronger than that which the UK 
courts apply in the case of ordinary international treaties, and is not simply a rule 
about the construction of statutory language. The ECJ clearly does not confine the 
interpretive obligation to cases where there is ambiguity in a statute. Indeed, the 
House of Lords in Litster*’ did not simply refer to the established canon of inter- 
pretation in the light of international treaties, but actually cited the ECJ ruling in 
Von Colson as authority for the House’s purposive construction of a national 
regulation. . 

In Litster, the House interpreted the UK Transfer of Undertakings Regulations“ 
in such a way as to give them the meaning required by the EC Directive they 
purported to implement. This required the House to read a clause into the 
domestic measure which could not have been implied from the literal wording of 
the provision. The new owners of a company attempted to evade the provisions 
of the regulations which protected employees of the old company against their 
dismissal on grounds connected with the transfer. The wording of the regulations 
protected only those workers who were employed ‘immediately before the transfer,’ 
so the defendant company dismissed them an hour before it took place. However, 
the House of Lords refused to interpret the regulation literally, and read it instead 
in light of the interpretation given by the ECJ to the Directive which it was designed 
to implement. This involved reading a clause into the regulation to the effect that 
the protection extended also to any worker ‘who would have been so employed had 
he not been unfairly dismissed in the circumstances described [in the regulation]. ’® 

This purposive approach adopted in Litster, although departing from the literal 
words of the statute, can be reconciled with traditional theory by the claim that 


45 It has been suggested that the UK government later felt that the 1975 Sex Discrimination Act was, 
in fact, sufficient to comply with the 1976 Equal Treatment Directive, and so deliberately left the 
Act unamended; see Lord Bridge in Finnegan v Clowney Youth Training Ltd [1990] 2 AC 407, at 
413. See also Arnull, ‘Having Your Cake and Eating It Ruled Out’ (1988) 13 ELR 42. If this were 
in fact the case, a purposive interpretation of the instrument would have been more appropriate. Advocate 
General Mischo in Case 80/86, Officier Van Justitie v Kolpinghuis Nijmegen [1987] ECR 3969, [1989] 
2 CMLR 18, evidently took this view: ‘when a Member State took the view that the position under 
national law rendered any implementing measure unnecessary ... In that case, it is clearly for the 
national court to interpret and apply the national laws in question in accordance with the requirements 
of Community law.’ 

46 See part VI. 

47 See n 38 above. 

48 Transfer of Undertakings (Protection of Employment) Regulations 1989, SI 1981/1794. 

49 Directive 77/187, OJ No 61, p 26. 

50 See Lord Oliver [1990] 1 AC 546, 577. 
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Parliament would have used these words had it appreciated the exact requirements 
of the Directive at the time it enacted the implementing measure. However, what 
the UK courts mean by a purposive approach is not the same as the method of 
teleological or purposive interpretation of EC law which is used by the ECJ. The 
focus of that Court’s interpretive method is much wider than an examination of 
the specific intention behind the enactment of a particular provision. In its attempts 
to advance the general goals of the Community outlined in the Treaties, the Court 
does not confine itself to an examination of historical intent. The documents drawn 
up during the preparation of the Treaties have never been published, and the approach 
taken by the Court to the interpretation of the Treaties and to the aims of the 
Community is very much an evolutionary one. It is apparent from its judgments 
that the Court is continually developing its reading of the Treaties to fit the evolving 
social and political context in which the EC legal system operates. The extent to 
which this interpretive approach enables the Court to develop and implement 
particular policies, in the absence of firm political consensus or a proper democratic 
base, has attracted considerable critical comment.*' However, there is, at the same 
time, a widespread acknowledgement of the central role played by the Court in the 
process of integration and in the advancement of EC law. On the whole, the Court 
has pursued its policies openly, and the debate concerning the legitimacy of its role 
and its methodology has similarly been open and vigorous.” 

This is to be contrasted with the purposive approach of the UK courts, described 
above, which is justified always in the narrow terms of implementation of parlia- 
mentary will. As a result, debate has not focused very closely on the implications 
of what the national courts are doing when they interpret implementing legislation 
‘purposively.’ However, the ECJ’s decision in Marleasing,® in which it most 
recently elaborated on the interpretive obligation, appears to force UK courts to 
confront their interpretive practice squarely and to question whether it can be 
explained purely in terms of orthodox constitutional theory. The issue has now been 
directly addressed by the House of Lords in Marshall v Southampton and South 
West Hampshire Area Health Authority (Teaching) ,* which has decided to refer 
the case to the Court of Justice for a ruling on the matter. The case has had a long 
and complicated history and will be examined in more detail below. 

The ECJ decision in Marleasing has brought some difficult questions to light. 
The ruling will now be examined, looking first at the problematic issues it raises 
for the UK courts and second, at those it raises for EC law in general. 


Il The Marleasing Case 


Marleasing v La Comercial® involved a reference from a Spanish court seeking 
a ruling on the interpretation of a provision of a company law directive, Council 
Directive 68/151. There appeared to be a conflict between the provisions of the 
Spanish Civil Code governing the nullity of contracts, and Article 11 of the Directive 





51 Examples are Hartley, Foundations of European Community Law (Oxford: Clarendon Press, 2nd ed, 
1989) p 78, Rasmussen, On Law and Policy in the European Court of Justice (Dordrecht: Kluwer, 
1986) and Rasmussen, ‘Between Self-Restraint and Activism: A Judicial Policy for the European Court’ 
(1988) 13 ELRev 28. 

52 See eg the comments and reviews of Cappelletti (1987) 12 ELRev 3 and Toth [1987] YBEL 411. 

53 Case 106/89, unreported judgment of 13 November 1990. 

54 The Court of Appeal decision is reported at [1991] ICR 136. 

55 See n 53 above. 
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which listed the situations in which the nullity of a company could be declared. 
The Marleasing company argued that La Comercial, the defendant company, should 
be declared void for lack of consideration under the Spanish Civil Code, whereas 
La Comercial argued that this was not a ground of nullity listed in Article 11 of 
the Directive. The ECJ ruled in La Comercial’s favour in so far as Article 11 did 
not include that particular ground. However, since Marleasing was a private company 
and not an organ of the State,** La Comercial could not rely directly on the 
provisions of the Directive in order to evade the consequence of being declared 
void under Spanish law. But the ECJ also referred to Von Colson and to the obligation 
on national courts to interpret national law in the light of the wording and purpose 
of directives. This time, however, the ECJ clearly stated that the obligation to interpret 
applied whether the domestic measure was prior to or subsequent to the relevant 
Directive. There is no doubt, then, that the ECJ does not confine this obligation 
to the interpretation of national implementing legislation. The decisions of the UK 
courts in Duke, Finnegan and Marshall and, to some extent, the reasons given by 
the House of Lords for its decisions in Pickstone and Litster, are not compatible 
with the basis for the ruling in Marleasing. 

But the ECJ went further still. In paragraph nine of the judgment, it stated that the 
need for an interpretation of national law which conformed with the Directive 
prohibited an interpretation which would allow the nullity of a company to be declared 
on grounds other than those specified in the Directive. Again, in paragraph 13 the 
ECJ ruled that a gational judge was bound to interpret domestic law in the light 
of the Directive so as to prevent the latter interpretation. This certainly states the 
obligation in very strong terms indeed, and makes it difficult to describe as a principle 
of interpretation at all. Rather, it appears as a rule requiring domestic courts to 
give effect to the provisions of directives in actions between private parties, regardless 
of the terms of the national legislation which is being interpreted. The case raises 
some fundamental questions which the ECJ needs to address. But it also raises 
particular difficulties for courts in the UK, given the decisions of the House of Lords 
discussed above. In particular, it raises serious constitutional questions, in light of 
the justification for their methods of statutory interpretation traditionally offered 
by the UK courts. . 


IV The Implications of Marleasing for the UK Courts 


The UK courts’ restriction of the Von Colson obligation to cases of national 
implementing legislation is rooted in the doctrine of parliamentary sovereignty. There 
are two aspects to their resistance against the extension of the interpretive obligation, 
which Marleasing clearly requires, to non-implementing national measures. In the 
first place, such an extension appears to breach what is traditionally seen as an 
important constitutional division of function between the courts and the legislature, 
by allowing the courts to reinterpret legislation in a way which reflects quite a different 
purpose from that specifically envisaged by the legislature.” Secondly, it raises 
questions about the extent of the transfer of national sovereignty within the EC, 





56 See n 7 above and text. 

57 See Prechal’s discussion of the varied responses of German courts after the Von Colson case, some 
of which adopted a lively approach to constructive interpretation of previously existing national 
legislation, whilst others argued that the bringing into conformity with EC law of national law was 
a legislative task: ‘Remedies After Marshall’ [1990] CMLRev 451, at 470. 
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the argument being that it involves the courts in a transfer of greater law-making 
power to the Community to which Parliament did not expressly or impliedly assent. 
This second argument runs along the following lines: the democratically elected 
national legislature has not approved the giving of domestic legal effect to non- 
directly effective directives, unless domestic legislation has specifically been passed 
for this purpose. Section 2 of the European Communities Act 1972, in order to 
comply with Treaty requirements as to direct applicability, specifically only gives 
domestic legal effect to directly effective EC law, and does not provide for the direct 
enforcement of directives against individuals. 

Purposive interpretation of non-implementing national legislation can thus be 
represented as anti-democratic,** since it may allow the judiciary to replace fairly 
clear parliamentary intention with that of the European legislative bureaucracy (as 
reflected in the provisions of a Directive) or with that of an activist Court of Justice 
(where the ECJ has given an interpretation of the Directive). An argument can be 
made that the accepted separation of function between the legislative and judicial 
organs of State is undermined if provisions of legislation emanating from a source 
outside the traditional British constitutional structure are judicially inserted, in the 
absence of parliamentary action or approval, into existing provisions of domestic 
law. In reading the ECJ’s interpretation of directives into non-implementing national 
legislation, the national courts can be said to be transferring power to the ECJ to 
dictate the domestic effect of EC laws which have no direct effect and thus, arguably, 
which were not meant by the EC or by the Member States to he directly applied. 
If directives had been declared by the ECJ to have full direct effect, they could 
be directly enforced by courts in the United Kingdom without objection. But the 
ECJ, for various reasons, has chosen not to take this step and instead, in 
Marleasing, developed this very strong interpretive obligation further still. 

Judicial interpretation in any context obviously requires judges to bring to bear 
on their construction of statutes a range of convictions and political values. But 
it is more difficult for courts in the UK to assert that the traditionally conceived 
balance between this judicial input and the national democratic legislative role is 
maintained, if they construe legislation so as to conform with laws which Parliament 
did not agree should be directly applicable, and which Parliament did not enact. 
On the other hand, where a non-directly effective directive has inadequately been 
implemented into domestic law,*! the courts are more comfortable in claiming to 
be carrying out parliamentary wishes by construing that law in conformity with the 
EC measure which it intended but failed correctly to implement. 

The claim that purposive interpretation represents a means of fulfilment of 
legislative intent, however, is insecure, given that the concept of judicial ascertainment 
of parliamentary will is inherently problematic. Not only must judges bring their 
own social and political values to bear on their understanding of the legislative will, 
but it is often impossible to assert that there is a clearly ascertainable parliamentary 
intention behind a particular measure. The concept of parliamentary will obviously 
lacks determinacy and, indeed, the courts themselves do not always treat it as 
something historically rooted and fixed. Different judicial readings of the same statute 
provide a particularly clear illustration of this point. One example can be seen from 





58 It has, however, previously been suggested in a note on Duke v Reliance [1988] AC 618, that s 2(4) 
of the European Communities Act itself might actually require earlier domestic legislation to be construed 
in the light of later EC law. See Ellis (1988) 104 LQR 379. 

59 See part V below for some of the possible reasons for refusing full direct effect to Directives. 

60 See Allan, ‘The Limits of Parliamentary Sovereignty’ [1985] Public Law 614. 

61 See Pickstone v Freemans [1989] 1 AC 66 and Litster v Forth Dry Dock [1990] 1 AC 546. 
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the recent Sunday trading litigation. Following the ECJ’s decision in Torfaen B.C. 
v B & Q PLC,® it fell to the UK courts to examine the Shops Act 1950, to see 
whether its provisions restraining Sunday trading were proportionate to the purpose 
of the legislation. At least three different aims were identified by various courts 
as constituting the purpose behind the enactment of the Act. The first was suggested 
by the ECJ in Torfaen, ie the coordination of working hours on a regional basis 
so as to accord with socio-cultural objectives. However, the Magistrates Court, on 
the return of the case, decided that the purpose of the Shops Act was actually to 
safeguard the special character of Sunday.“ On the contrary, the Crown Court in 
B & Q Ltd v Shrewsbury & Atcham B.C.% decided that this was not the Act’s aim, 
but rather it was to protect employees who might not wish to work on Sunday. Thus, 
the Crown Court decided that the Act’s ban was disproportionate to its aim, whereas 
the Magistrates Court in Torfaen reached the opposite conclusion. The Crown Court 
drew on the repeal of the Sunday Observance Act in 1969 to support its conclusion 
that the aim of the Shops Act was not to preserve the special character of Sunday. 
This evolutionary approach to the concept of parliamentary intent, taking account 
of the changing social context, is certainly more akin to the ECJ’s approach to 
purposive interpretation than that normally seen in the UK courts.© 

Yet the traditional approach to the notion of parliamentary intent is essentially 
responsible for the UK courts’ refusal in cases like Duke and Finnegan to extend 
the Von Colson interpretation principle to non-implementating legislation, in the 
way subsequentlyerequired by Marleasing. However, this approach needs to be 
re-examined in the light of the Litster® case, where the Von Colson principle was 
cited and applied by the House of Lords. It is questionable whether the purposive 
approach to interpretation adopted in Litster is reconcilable with the orthodox theory 
of sovereignty used to explain the courts’ refusal in cases like Duke, Marshall and 
Finnegan to extend the interpretation principle further. In Litster, as described above, 
the House openly departed from the wording of provisions of a national regulation 
which had been passed in the UK in order to comply with the EC Acquired Rights 
Directive. The justification given by the House for reading in an extra clause was 
that the intention of the domestic regulation was to comply with the Directive, and 
that a literal reading would not achieve this purpose. If Parliament misunderstood 
the requirement of the Directive, the courts would be carrying out the legislative 
will by amending the relevant provision.® 

However, given the reluctance with which the Acquired Rights Directive was 
implemented into UK law,® it is possible that the legislature intended the wording 
of the regulations to be given a narrow and literal construction. If this were, in 
fact, the case, then clearly the courts’ ‘purposive’ construction must refer to the 





62 Case 145/88, [1989] ECR 3851, [1990] 1 CMLR 337. 

63 [1990] 3 CMLR 455. 

64 [1990] 3 CMLR 535. 

65 Hartley describes the ECJ’s interpretation of the EC Treaties, which disregards the subjective intention 
of the Treaties’ authors, as ‘decision-making on the basis of judicial policy’ rather than interpretation, 
op cit p 77. On Hartley’s view, then, the UK courts are open to similar criticism for interpreting 
a statute on the basis that the intention behind its enactment could adapt to the changing social and 
political environment, rather than interpreting it according to its historical aim, and awaiting legislative 
change if the statute is outdated. 

66 Litster v Forth Dry Dock [1990] 1 AC 546. 

67 Directive 77/187. See n 48 above and text. 

68 See Lord Keith [1990] 1 AC 546, 554. 

69 See the comment on the legislative history of the national regulations by Hepple, ‘Workers’ Rights 
in Mergers and Takeovers: The EEC Proposals’ (1976) 5 ILJ 197 and note (1977) 6 ILJ 106. 
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purpose of the ECJ, or to that of the Council of Ministers in adopting the Directive, 
rather than to the purpose of Parliament in approving the statutory instrument. To 
this extent, the purposive approach used by the House of Lords would represent 
a derogation from the traditional theory of parliamentary sovereignty. 

Further, the interpretation of the 1977 Acquired Rights Directive which the House 
of Lords read into the national regulation was based on a decision of the ECJ in 
1987,” quite some years after the adoption of the Directive and, indeed, several 
years after the enactment of the statutory instrument in the UK. Clearly, the 
conception of parliamentary intention or purpose implicit in Litster is a broad one, 
since it entails the effective amendment of unambiguous domestic implementing 
legislation by reference to the changing case law of the ECJ. The House of Lords 
was prepared to incorporate the progressive interpretation of EC law by the ECJ 
into national implementing legislation. Evidently, there is a possibility that, in some 
cases, the interpretation chosen by the ECJ will not correspond at all with what 
Parliament wished to enact when it implemented a particular directive.”' How far, 
then, from the reasoning of the House of Lords in Litster is the method of interpreta- 
tion required by the ECJ in Marleasing? If, as in Litster, the courts can impute 
an intention on the part of the national legislature that implementing legislation should 
be judicially updated in accordance with the policies emerging from the case law 
of the ECJ, could it be argued that it is similarly within the limits of their competence 
to impute a broader intention on the part of the legislature that national laws should 
be construed to comply with the obligations of EC membership? as outlined by the 
ECJ, whenever these obligations arise? 

On a traditional constitutional analysis, the ECJ’s interpretations of EC law are 
given authoritative force in the UK by virtue of s 3 of the 1972 European Communi- 
ties Act.” This apparently straightforward statutory provision conceals a funda- 
mental constitutional tension: whether some form of domestic control is to be 
maintained over the pace of legal harmonisation and integration, or whether the 
primacy of the ECJ’s development of legal policy by means of its particular inter- 
pretive method should be accepted. If the UK courts hold themselves bound, 
according to s 3 of the 1972 Act, to accept the ECJ’s interpretations of EC law, 
then the interpretation of Article 5 of the EEC Treaty as outlined in Von Colson 
and Marleasing (ie the interpretive obligation) must also be accepted. This analysis 
would enable national courts to reconcile their decisions formally with the theory 
of parliamentary sovereignty. The courts could maintain that, whenever an EC 
Directive has not been implemented on time, they would merely be fulfilling their 
duty to Parliament, by using previously existing domestic legislation as a vehicle 
for giving effect to the Directive. However, reading s 3 of the European Communities 
Act as the domestic legislative basis for the authority of all ECJ rulings achieves 
only a very superficial reconciliation with sovereignty theory. For the UK courts 
to apply the Marleasing ruling would certainly mark a change in the traditional role 
of statutory interpretation within the British constitutional system, and would alter 





70 Case 101/87, P. Bork International v Foreningen AF Arbjdsledere [1988] ECR 3057, [1990] 
3 CMLR 701. 

71 One way which has been suggested for harmonising the interpretation of the Directive given by the 
ECJ, and the interpretation of the national implementing legislation by the domestic courts, is for 
Parliament to transpose the exact wording of the Directive into national law. 

72s 3(1) provides as follows: ‘For the purposes of all legal proceedings, any question as to the meaning 
or effect of any of the Treaties, or as to the validity, meaning or effect of any Community instrument, 
shall be treated as a question of law (and, if not referred to the European Court, be for determination 
as such in accordance with the principles laid down by and any relevant decision of the European Court).’ 
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the current balance between the national and the Community legislative organs. When 
such change in judicial practice is effected,” it should not be done silently or under 
the guise of Diceyan theory, without acknowledgement of the developments being 
brought about. 

There is an artificiality about such theoretical justification for what amount to 
fundamental changes in the traditional constitutional order, in particular to the concept 
of absolute parliamentary sovereignty. The EC’s view, unencumbered by domestic 
constitutional doctrine, is that the courts of the Member States have acquired new 
responsibilities and obligations as a result of membership of the EC. And, although 
the national courts have been reluctant to acknowledge it openly, they have gradually 
expanded their jurisdiction where they have felt it necessary to enable them to fulfil 
these obligations. The evolving judicial practice in the UK over the past decade 
or more bears this out, even if the judicial language does not, given that judgments 
are usually still couched in the language of conventional sovereignty theory. 

The courts have taken on a range of functions including the granting of injunctions 
against the Crown, suspending the operation of statutes,” and effectively rewriting 
provisions of national legislation. Twenty years ago in the UK, such judicial action 
would have been inconceivable. But the practice of the courts has shown a progressive 
acceptance of obligations and powers which they perceive to be necessitated by 
participation in the Community legal order. The difficult question to answer, of 
course, is where the appropriate boundaries of the judicial role lie, given the effect 
which the courts’ éncreasing involvement in the enforcement of EC law has had 
on the reality of parliamentary sovereignty and control. Many questions need to 
be answered about the nature of the EC’s legislative institutions and the lack of 
proper democratic accountability, however desirable the substance of some EC 
measures might be thought to be. But it will not be possible to address these questions 
properly without a greater awareness of the implications of the interpretive methods 
being adopted by the UK courts, and without informed debate on the consequences 
of the Marleasing ruling. 


V The General Implications of Marleasing 


The judgment of the ECJ in Marleasing leaves unanswered several questions 
concerning the scope of the interpretive obligation outlined by the Court. Three 
questions in particular will be examined here. In the first place, it is unclear what 
the ECJ would require a national court to do in the case of an outright conflict between 
the terms of a domestic measure and the provisions of a Directive. Second, it is 
not clear how the interpretive obligation is to be reconciled with the ECJ’s usual 
concern for the protection of legitimate expectations. And, third, it must be asked 
whether the development of an interpretive principle of this strength is actually an 
indirect method on the ECJ’s part of according direct effect to Directives. 

To take first the question of conflict between EC law and domestic law, where the 
terms of a national statute are ambiguous, it is relatively uncontroversial for national 





73 Allan, ‘Parliamentary Sovereignty: Lord Denning’s Dexterous Revolution’ (1983) 3 OJLS 22, provides 
a persuasive analysis of how judicial practice progressively brought about the constitutional change 
required by accession to the EC, and effected the assimilation of the principle of supremacy of directly 
effective EC law into the national constitutional order. 

74 Factortame v Secretary of State for Transport (No 2) [1991] 1 AC 603. 
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courts to interpret it in conformity with an EC Directive.” Where, however, the 
words of the national statute seem quite clear and there is no evidence of any intention 
to implement a Directive,” the ‘distortion’ (which Lord Templeman in Duke” 
refused to countenance), which would be required where the statute to be read in 
conformity with EC law, focuses attention on the legitimacy of the courts’ task. 
Interpretation is about the derivation of reasonable meaning from words in their 
particular context. So, where the language of a national statute not only is clear, 
but where it cannot realistically be construed to bear the meaning required by a 
Directive, it is difficult to describe what the courts are doing as interpretation. 
Language may be indeterminate, but there are cases where outright conflict is patent 
and, in such cases, the national courts would really be applying the EC Directive 
directly rather than interpreting the domestic statute. 

The Von Colson formulation of the interpretation principle, cited by the ECJ in 
Marleasing, requires a national court to interpret domestic legislation in conformity 
with EC law ‘so far as it is given discretion to do so under national law.’ What 
the ECJ meant by discretion under national law is not clear. But one possible limitation 
on national judicial discretion is in the kind of situation described above, where 
firm constraints are imposed by the wording of the domestic provision itself. 
However, the statement in Marleasing” to the effect that the national court would 
be prohibited from interpreting national law other than in conformity with the relevant 
Directive, appears not to concede any such limitation on the interpretive obliga- 
tion.” On the other hand, the actual ruling in Marleasing requires the national 
court only to interpret domestic law ‘in so far as possible in the light of the wording 
and purpose of the Directive.’ It is difficult to see what meaning can be given to 
the words ‘in so far as possible,’ given the fact that other parts of the judgment 
are phrased in terms of an absolute obligation on national courts to construe domestic 
law in conformity with Directives.* 

In the first place, an absolute obligation to interpret domestic law in conformity 
with Directives, regardless of the terms of the domestic measure, would certainly 
obviate any remaining distinction between the ‘interpretive obligation’ and the direct 
enforcement of Directives against individuals. But this would fail to address any 
of the objections to horizontal direct effect which have led the ECJ to deny such 
effect to Directives.: A second objection is that it would undermine the communi- 
cative purpose of statutory language and deprive it of any fixed meaning or content. 
The claim to legitimacy which law purports to derive from its maintenance of respect 
for the rule of law and the principle of legal certainty would appear ridiculous if 








75 Seen 61 and text. But compare Salomon v Commissioners of Customs and Excise [1967] 2 QB 116, 
n 37 above, where Diplock LJ required not only that there be ambiguity in the domestic legislation, 
but also that there be clear extrinsic evidence of parliamentary intention to comply with the international 
Treaty. 

76 In Lister [1990] 1 AC 546, although the wording of the measure was unambiguous, there was 
nevertheless evidence of legislative intent to implement a Directive. 

77 [1988] AC 618, 641. 

78 At para 9 of the judgment. 

79 For comment on this aspect of Marleasing, compare Docksey and Fitzpatrick, “The Duty of National 
Courts to Interpret Provisions of National Law in Accordance with Community Law’ [1991] ILJ 113, 
119 with Stuyck and Wytinck, case note [1991] CMLRev 205, 210—211. 

80 Another possibly far-reaching implication of Marleasing is that the interpretive obligation applies not 
just to the construction of specific statutory provisions, but to general rules and principles of the common 
law too. At issue in that case was an interpretation of the provisions on contract of the Spanish Civil 
Code, since the particular statute being invoked did not resolve the issue of company law raised on 
the facts of the case. 

81 See further at part V below. 
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the meaning attributed by a court to a statute bore no relationship to the wording 
of the measure. The ECJ needs to address these problems which its formulation 
of the interpretive obligation in Marleasing raises. There is a conflict between its 
desire to ensure the effectiveness and enforcement of EC Directives and its unwilling- 
ness to declare them directly enforceable. But this dilemma cannot be resolved by 
means of an ostensible principle of interpretation which, in truth, requires national 
courts to apply provisions of Directives directly, and which leaves the legal position 
of those who would benefit from or incur responsibilities under Directives in a state 
of considerable confusion. 

The second question to be addressed concerns the protection of legitimate expecta- 
tions. A major concern following Marleasing has been that the interpretive obligation 
would interfere with the legitimate expectations of individuals against whom domestic 
legislation was being interpreted. The ECJ, in its case law, has frequently 
stressed the importance in EC law of the principles of legal certainty and protection 
of legitimate expectations. In Salumi,® the Court referred to these as principles ‘by 
virtue of which the effect of Community legislation must be clear and predictable 
for those who are subject to it.’ Steiner has argued that, in a case involving national 
implementing legislation, like Litster, it would not be legitimate for any party to 
expect such domestic legislation not to comply with EC law.* However, in the 
case of non-implementing legislation, she states: ‘where there is evidence that 
Parliament did not intend to assme a particular obligation, our courts do not have 
a “discretion” to*interpret UK law to comply with EEC law.’® The basis for her 
view appears to be the ruling in Kolpinghuis Nijmegen, to the effect that the 
obligation on national courts to construe domestic law in conformity with EC 
Directives must take account of the principles of legal certainty and the protection 
of legitimate expectations. However, Kolpinghuis involved a situation where the 
interpretation of existing national law in the light of a non-implemented EC Directive 
would have retrospectively aggravated the criminal liability of the defendant. The 
case is not necessarily authority for the proposition that any interpretation of non- 
implementing domestic legislation in conformity with a Directive and against an 
individual constitutes a breach of the principle of legitimate expectations. Kolpinghuis 
can equally be understood on the ground that the non-retroactivity of penal legislation 
is a very basic principle and has previously been held to be a fundamental right 
protected by Community law.” 

Indeed, the ECJ in other cases has said that the principle of protection of legitimate 
expectations is not an absolute one.** What seems of particular relevance is the 
legitimacy of an individual’s expectation, in a given situation, that EC law will not 
be used to inform the interpretation of domestic law.® Howells suggested that a 
national court cannot, relying on a Directive, alter pre-existing national law to the 
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detriment of an individual.” But, subject to the non-retroactivity of penal liability, 
the case law of the ECJ appears to support a less stringent view.” The Marleasing 
ruling, too, seems to contradict Howells’ view, given that the situation in which 
the interpretation principle is most likely to be used is an action against an individual 
or a private entity, and thus presumably to its detriment.” If the action were 
against the State, clear and specific provisions of Directives would be directly 
effective, and could thus be directly applied without any need for recourse to 
interpretation of domestic legislation. 

The thrust of the ‘legal certainty’ argument against the purposive interpretation 
of non-implementing legislation is that an individual following a clear and unam- 
biguous provision of national law has a legitimate expectation that it will be applied 
to his or her case. In Hartley’s view,” an infringement of legitimate expectations 
occurs where a person has reasonable grounds for assuming that the legal position 
will remain unchanged, and then acts to his or her detriment on that assumption. 
Advocate General Mischo, in Kolpinghuis, said that a national court which sought 
to interpret domestic law in the light of a Directive ‘cannot rely on such a Directive 
to alter, to the detriment of an individual, the interpretation obtained from national 
elements of appraisal.’** But it is possible that the ECJ’s objection to an inter- 
pretation which disadvantages an individual applies only in a case where the party 
seeking the benefit of such interpretation is the State,” and that this objection does 
not apply where the action is between two private individuals. 

Consider the case where one private party with expectations bastd on the Directive 
wishes to rely upon the construction of national law in its light, although this 
construction would operate to the detriment of the other party, such as a private 
employer, whose contrary expectations are based on the provisions of national 
legislation. It is possible to reason from statements of the ECJ, in Von Colson and 
other cases, that even where the State is not a party to an action, an individual has 
a legitimate expectation that national courts will construe domestic law in the light 
of a non-implemented Directive. 

This confusion as to the legal rights and responsibilities of individuals will obviously 
be extreme in cases of clear difference between the terms of the national measure 
and that of the Directive. For example, domestic law which purports to implement 
a Directive might create certain exceptions to it, on which one party may rely. The 
court would have to penalise that party% for relying on the validity of a clear 
provision of national law, if another party called upon it to interpret that law in 
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the light of the Directive which contained no such exception. Since Marleasing does 
seem to require the interpretation of domestic law as against individuals,” the ECJ 
evidently considers that this does not breach the EC’s protection of the legitimate 
expectations principle. One possibility is that the ECJ does not consider expectations 
in such a situation to be legitimate. The implication of the ECJ’s ruling seems to 
be that individuals must now be as much aware of the provisions of EC Directives 
as they are of Regulations or of Treaty articles. The corollary of this is that a private 
party, basing itself on the ECJ’s earlier case law, might legitimately rely on the 
national courts to read the provisions of the Directive into domestic legislation in 
the area. The ECJ’s ruling seems to imply that the other party who is disadvantaged 
by its indirect enforcement should not be surprised. This view is not formally in 
accordance with the doctrine of direct effect (by virtue of which only Regulations 
and Treaty articles are enforceable against individuals), though it is arguably more 
realistic in so far as the existence of expectations are concerned. If private individuals 
and companies are actually familiar with EC law, it is as likely that they will be 
familiar with the provisions of Directives as with provisions of Regulations and 
Treaty articles. This is particularly likely if the ECJ has been interpreting a specific 
Directive for some time. 

Take, for instance, a worker who felt she was being discriminated against (as, 
for example, in Finnegan v Clowney”) or unlawfully dismissed (as in Litster%) 
contrary to the provisions of a Directive. Could that worker legitimately expect 
the Directive to be applied to her case through the medium of a domestic statutory 
provision which existed before the Directive was adopted by the EC? The use, on 
behalf of the employer, of the argument concerning the protection of legitimate 
expectations does not provide a solid objection to the Marleasing ruling if it is 
commonly known that EC Directives can have indirect legal effect, and if in fact 
a general degree of familiarity with the content of many Directives exists. Assuming 
there is such a level of public awareness of their existence and content, and given 
that they may have indirect legal effect through the interpretive principle, the reason 
for the ECJ continuing to deny Directives horizontal direct effect needs to be 
examined. 

This raises the third question set out earlier, whether the Marleasing ruling is 
actually an indirect attempt by the ECJ to accord direct effect to Directives. Given 
the anomalies it causes, there ought to be a sound justification for maintaining the 
distinction between the horizontal direct effect of regulations on the one hand, and 
on the other hand, the horizontal interpretive effects of Directives on existing national 
law. Treaty provisions and Regulations can be directly enforced, at the suit of 
individual litigants, against other individuals. Directives, however, can only be 
directly enforced by individuals against the State or against an organ of the State. 
The arbitrary distinction between employees of public as opposed to private entities 
has been highlighted by many commentators, especially in light of the uncertainty 
as to what exactly the ECJ regards as a public body or an emanation of the State.'! 
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the light of a Directive where that Directive does not impose obligations on an individual. See [1991] 
CMLRev 205, 213—214. Whether or not this is an accurate reading of Marleasing, the case certainly 
involved reading national law against the claims of the Marleasing company, in the light of a Directive. 
Even if it did not impose any positive obligations on the company, it was certainly an indirect enforcement 
of the Directive against it, where a straight application of domestic law would have favoured it. 
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Further, the fact that the Von Colson/Marleasing principle allows one private party 
to have the provisions of a Directive indirectly enforced against another makes the 
distinction even more curious. 

One view is that the honest resolution of this situation lies in a return by the ECJ 
to the approach implicit in its early decision in Van Duyn, and to affirm that 
Directives, even where there is no national law which could be purposively inter- 
preted, can be directly effective as against individuals. One of the main objections 
to this seems to be that the original reaction of certain courts of the Member States 
was hostile,’ that they opposed the idea of direct effect for Directives entirely. 
However, a second objection which has been canvassed! is that the publication 
of Directives, unlike that of Regulations, is of no legal effect. Presumably, the point 
of this is that publication then could not constitute sufficient notice of a Directive 
to private parties (who had been relying on domestic legislation) to prevent them 
from claiming that the application to their case of this non-implemented Directive 
would confound their legitimate expectations. Support for this claim might be found 
in the ECJ’s statement that a fundamental principle of the EC legal order is that 
measures adopted by public authorities should not be applicable to those concerned 
before they have an opportunity to make themselves acquainted with it.!“ 

A third possible objection to full direct effect for Directives is that the use of 
the form of a Directive rather than a Regulation might be a deliberate choice on 
the part of the EC legislative organs. Directives are often used in areas of the law 
which require gradual harmonisation, in which there may be considerable divergences 
between the Member States and, where it is felt that the most appropriate solution 
is to set out a general aim, leaving it to the various States to adapt their legal systems 
in the most appropriate way. ‘Indirect effect,’ as the interpretation principle is often 
called, is not an adequate substitute for proper implementation, and the obligation 
to ensure full implementation still remains with the Member States,'°> especially 
where the Directive is general in outline. In one of its judgments the ECJ, after 
referring to the limited right of individuals to rely directly upon the provisions of 
directives as against the State, said as follows: 


this minimum guarantee arising from the binding nature of the obligation imposed on Member 
States by the effect of Directives under the third paragraph of Article 189 cannot justify a 
Member State’s absolving itself from taking in due time implementing measures sufficient 
to meet the purpose of each Directive. ! 


It seems clear that the limited ‘vertical’ direct effect accorded to Directives is 
seen by the ECJ only as a secondary means of enforcement of obligations which 
the Member States have failed to fulfil. Proper implementation is always required 
unless legislation or clear legal rules capable of fulfilling the requirement of the 
Directive already exist. This is underscored by the ECJ’s refusal to allow a litigant 
to rely directly on the provisions of a Directive once the Member State in question 
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has correctly implemented it.'” The basis for the individual’s claim will be the 
implementing legislation rather than the Directive. The ECJ has, again, reiterated 
the requirement that Directives must be properly implemented by the Member States: 


So long as a Directive has not been properly transposed into national law, individuals are 
unable to ascertain the full extent of their rights. That state of uncertainty for individuals 
subsists even after the Court has held that a particular provision or provisions of the Directive 
are sufficiently precise and unconditional to be relied upon before a national court. !°8 


It seems, then, that the interpretive obligation the ECJ has developed represents 
a supplementary means of ensuring that Directives are given some domestic effect 
where the State has failed to implement them, but that it in no way lessens the 
obligation to transpose them properly into national law. However, it is certainly 
arguable that an equally effective but more open way of achieving this would have 
been to declare Directives fully directly effective pending their proper domestic 
implementation. This, at least, would avoid the artificiality of interpreting provisions 
of national law in a way which actually involves overriding them. It would also 
present national courts, in particular the UK courts, with less of a dilemma. There 
would be no need, were Directives to be directly enforced, for the courts to distort 
the words of national provisions, nor to impute to Parliament a hypothetical intention 
to comply with the provisions of a Directive. 


VI The Marshall Case: Marleasing in the UK? 


Many of these issues surfaced again recently in the UK in the case of Marshall 
v Southampton and South West Hampshire Area Health Authority (Teaching), 
which involved the provisions of the Equal Treatment Directive 76/207. 

The history of Marshall is a lengthy one." The plaintiff had brought proceed- 
ings against her employer in order to challenge the discriminatory compulsory 
retirement policy which required women to retire at 60 and men at 65. The Employ- 
ment Appeal Tribunal referred her case to the ECJ. The ECJ established that she 
had, as against her public employer, a directly effective right under the 1976 Equal 
Treatment Directive.!!! This encompassed the right not to be forced to retire at an 
earlier age than would a male employee. However, despite this initial ruling in her 
favour, the provision of the Directive governing the appropriate remedy for breach 
had been held in Von Colson to be insufficiently precise to give rise to direct effect. 
Article 6 of the Directive, which refers to the complainant’s right to pursue a claim 
by judicial process,'? did not specify any particular remedy where discrimination 
of this kind had occurred. 
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So when Ms Marshall, on the return of her case to the national courts, sought 
damages from her employer, she was faced with s 65(2) of the UK Sex Discrimination 
Act 1975 which prescribed a maximum award amounting to £6,250.''3 Yet, despite 
the wording of the Act, the Industrial Tribunal awarded her £19,405 including 
interest, less the £6,250 she had already received." However, the Employment 
Appeal Tribunal allowed the employer’s appeal against the award of interest and 
held that the statutory maximum could not be overridden, since the relevant provisions 
of the Directive had been held in Von Colson not to have direct effect. Marshall 
then appealed to the Court of Appeal which, by a majority of two to one, dismissed 
her appeal.''S She then brought an appeal to the House of Lords, which has most 
recently decided to refer the case back a second time for a ruling from the ECJ. 

At the time of the judgment in the Court of Appeal in October 1990, the Marleasing 
ruling had not yet been given. All three judges referred to the interpretive obligation 
developed by the ECJ in Von Colson, but stressed that Von Colson required a national 
court to interpret in conformity with EC law only ‘in so far as it is given discretion 
to do so under national law.’!'® Butler-Sloss LJ held that since there was no 
ambiguity in s 65(2) of the Sex Discrimination Act 1975, that Act could not be 
interpreted so as to conform with Article 6 of Directive 76/207. She held that the 
national courts’ jurisdiction to interpret domestic law in the light of EC Directives 
existed only where there was ambiguity in the domestic provisions. Following a 
similar line to that of Butler-Sloss LJ, Dillon LJ held that since there was no ambiguity 
in s 65(1)(b),""” the word ‘damages’ could not be construed to include interest on 
the primary sum awarded. He felt that the Industrial Tribunal had not been entitled 
to disregard as it had the limitation on damages, since there was no jurisdiction 
‘to write into the statute a power that is not there so as to enable the national court 
to make an award which the terms of the national statute give it no discretion to 
make. ”!'8 

It should be noted that there was, in fact, no ambiguity in the provisions of the 
domestic legislation in the earlier Litster case," yet the House of Lords construed 
it purposively so as to comply with the requirements of the Directive it was designed 
to implement. Although no reference to Litster was made in the Court of Appeal 
in Marshall, the only way of reconciling the two cases would be to stipulate that, 
unless a domestic measure is designed to implement a Directive, there must be some 
ambiguity in it before the Directive may be used as an interpretive guide. If it is 
designed to implement a Directive, then no ambiguity is necessary and the judicial 
discretion to ‘interpret’ purposively is unfettered. However, it is unlikely that the 
reasoning would be shared by the ECJ, given the clear indication in Von Colson 
and now in Marleasing that the principle is not just a rule of statutory interpretation, 
but a positive obligation on national courts to ensure that the State complies with 
the requirements contained in non-implemented Directives. 
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The lack of ambiguity in the Sex Discrimination Act, however, would not have 
been the only barrier to a purposive interpretation of section 65(2) in the plaintiff s 
favour. Marshall brings to light the difference between unambiguous national 
legislation into which a supplementary provision can be read, as occurred in Litster, 
and unambiguous national legislation which is very clearly contrary to the requife- 
ments of the Directive in question. In Marshall, the overall amount of damages 
was Clearly fixed by statute and was inadequate to compensate the plaintiff fully, 
yet the ECJ’s interpretation of the Directive in Von Colson required the remedy 
accorded to be adequate. If the statute were to be interpreted in accordance with 
the Directive, the statutory limitation would have to be set aside, and a provision 
read into the statute to the effect that compensation must be adequate to remedy 
any discrimination which occurred. Clearly, this involves overriding the provisions 
of the national legislation. Whether the Marleasing ruling actually requires the 
national court to do so remains to be clarified by the ECJ when it rules on the reference 
made in the Marshall case by the House of Lords. 

Marshall, however, raises a second issue of major importance in the area of judicial 
enforcement of rights and obligations derived from Directives. This concerns the 
extent of the obligation on national courts to provide effective remedies for EC rights. 
The origin of the difficulties in this area probably lies as much in the ambivalent 
approach of the ECJ to the issue as in the reluctance of the UK courts to extend 
their powers beyond what is expressly provided for under national law. 


VII The Obligation to Secure Direct Effect: National 
Procedural Rules and Remedies 


In Rewe v Hauptzollamt Kiel,'™ the ECJ held that although national courts were 
under a duty to use all available national remedies in aid of EC law, they were 
not bound to create new remedies.'2' Further, national courts could determine the 
applicable procedural conditions for the protection of EC rights, so long as they 
were no less favourable than those applicable in the case of similar domestic actions 
and did not make the exercise of the right virtually impossible to secure.'”2 There 
is a potential contradiction in the ECJ’s reasoning, given its statement in Von 
Colson" that there is an obligation on national courts to provide effective and 
adequate remedies. Clearly, it will often be the case that national procedural 
conditions, such as the ceiling on damages in the Marshall case, make the remedy 
an inadequate one. 
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This tension in its case law has not been fully resolved by the ECJ, although its 
use of Article 5 of the EEC Treaty has led to an increasingly strong emphasis on 
the obligation of national courts to give practical effect to directly effective EC 
rights.!24 The fact that the House of Lords has now decided to refer the Marshall 
case to the ECJ for a second ruling, specifically on the matter of the ceiling on 
damages, should give the ECJ an opportunity to address these issues directly and 
to clarify matters. Indeed, the response of the House of Lords in the Factortame!” 
case would seem to indicate that, in a potentially more controversial situation, the 
highest courts have been prepared to accept the obligation to go beyond the limits 
of their jurisdiction to provide remedies for breach of domestic rights, and to grant 
an injunction against the Crown where a directly effective Community right was 
allegedly at stake. 

The response of the UK courts prior to Marshall showed a divergence of view 
amongst the judiciary as to how far the courts could go in providing a remedy for 
breach of a directly effective right. In the Court of Appeal in Bourgoin v Ministry 
of Agriculture, Fisheries and Food,'* Oliver LJ, dissenting, felt that to refuse the 
plaintiff a remedy in damages for breach of Article 30 of the EEC Treaty would 
negate the effectiveness of the EC right in question. This evidently was his inter- 
pretation of the ECJ’s case law, which specifies that procedural limitations on national 
remedies should not be such as to render practically impossible the enforcement 
of the right: 


‘The principle that the protection to be afforded is a matter to be regulated in accordance 
with the national law of the protecting state is ... subject to two qualifications that the 
protection offered must not be inferior to that offered to similar rights in domestic law and 
that it must be effective to protect them. ’!?7 


Nourse and Parker LJJ in Bourgoin on the other hand, did not wish to grant damages 
on a different basis from that on which the ECJ itself awards damages against the 
EC Institutions.'* They held that, although EC law requires remedies to be effec- 
tive to protect individual rights, there was no right to any specific remedy. Since 
no remedy other than judicial review would be available for breach of a similar 
domestic legal right, judicial review was a sufficient remedy for breach of the EC 
right. In the circumstances in Bourgoin, however, judicial review would not provide 
any redress for the period of time prior to the judgment, during which the plaintiff 
was prevented from importing goods into the UK.'” Unlike in the Factortame 
case,'*° the plaintiff did not obtain interim relief against the Minister’s action, and 
it has been argued that damages for breach of an EC right ought to have been available 
for the period during which the plaintiff should have been given interim relief to 
allow trading to continue. "°! 
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The two members of the Court of Appeal majority in Marshall seemed prepared 
to concede that the 1975 Sex Discrimination Act failed to provide an adequate remedy 
in the particular case. Butler-Sloss LJ was prepared to assert that ‘it is strongly 
arguable that ... the sum of £6,250 ... is inadequate compensation for Miss 
Marshall’s claim’ and ‘it is . .. indeed probable that she has an inadequate remedy 
under English law and that the UK may not have sufficiently complied with 
Article 6.’!32 Yet the judge was not prepared to allow that Article to override the 
domestic statutory ceiling. Contrasting the case of Johnston v CC of the RUC,” 
where the effective denial of access to the courts was held by the ECJ to be a breach 
of Article 6, Butler-Sloss LJ declared that Johnston involved ‘very special circum- 
stances’ and that the court should not consider whether the remedy provided after 
proper access to an appropriate court is an adequate remedy. Staughton LJ’s approach 
was similar. Despite quoting the part of Von Colson,'* where the ECJ held that 
Article 6 required Member States to provide a sanction for sex discrimination such 
as to ‘guarantee real and effective judicial protection’ and that any compensation 
provided for must ‘in any event be adequate in relation to the damage sustained,’ 
his conclusion was that of s 65(2) of the UK Act could not be overruled by the 
Directive itself. Instead, the plaintiff must wait until the UK enacted legislation giving 
effect to Article 6, as the ECJ construed it. 

Dillon LJ in his dissent, however, reached the conclusion that the ‘estoppel’ 
principle was applicable to Article 6 of Directive 76/207. Consequently, it was not 
conclusive against Ms Marshall’s claim that Article 6 of the Directive had earlier 
been held by the ECJ to be insufficiently precise to specify a directly effective remedy. 
Dillon LJ maintained that just as the estoppel argument had operated in the first 
Marshall case to override s 6(4) of the 1975 Sex Discrimination Act, by virtue of 
which the equal treatment rule did not apply to retirement, so also it should operate 
to override the limitation on damages in s 65(1)(b). In other words, the State should 
not be entitled to rely, as against Marshall, on the fact that the machinery it had 
provided for compensation was inadequate due to its own failure to fulfil the general 
obligation contained in Article 5 of the EEC Treaty, and the specific obligation 
created by Article 6 of the Directive. 

Marshall clearly raises the issue of the extent to which national courts are required 
to provide adequate remedies for directly effective EC rights, given that the right 
against discrimination in Article 5 of the Directive had been held to be directly 
effective. A remedy for the denial of this right in Marshall might not, in practice, 
have been made impossible, but certainly all three judges in the Court of Appeal 
were prepared to declare that the compensation provided was neither adequate nor 
effective. The Court of Appeal’s refusal to override a statutory limitation on damages 
is not compatible with the premise underlying in the approach of the House of Lords 
in Factortame. If the House was prepared to contemplate granting an injunction 
against the Crown in order to protect a directly effective EC right in a situation 








prior to the decision in those proceedings will remain uncompensated.’ In Factortame [1991] 1 AC 603, 
the House of Lords did not allow a prohibition on the grant of injunctive relief against the Crown 
to prevent it from doing so, where injunctive relief was required to give interim protection to putatively 
directly effective EC rights. In contrast to this, the problem in Marshall was that the remedy provision 
in Article 6 of Directive 76/207 had previously been held by the ECJ not to be directly effective. 
Article 5 of the same Directive had been held to be directly effective, and so it would seem that the 
national courts are obliged to provide an adequate remedy for that directly effective right. See further 
below. 

132 [1991] ICR 136, 146. 

133 Case 222/84, [1986] ECR 1651, [1986] 3 CMLR 240. 

134 Case 14/83, [1984] ECR 1891, [1986] 2 CMLR 430. 
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where it would not have done so to protect a domestic legal right, it appears to 
accept that national courts are obliged to provide adequate and effective protection 
for directly effective EC rights. 

In Francovich and Boniface, a very significant recent judgment, the ECJ ruled 
that, where individuals have sustained loss due to the failure of a Member State 
to implement a Directive which creates individual rights (even if these rights are 
not in themselves directly effective), an action for compensation can be brought 
against that State. Thus Marshall, rather than seeking to enforce Article 6 of the 
Directive against her employer, could apparently now bring an action in damages 
against the UK for failure to implement Article 6. However, Francovich and Boniface 
repeats the limitation set out in earlier cases, that the procedural rules and conditions 
of the damages remedy are to be governed by national law, are to be no less favourable 
than those governing similar domestic actions, and should not render an award 
practically impossible to secure." Again, it is not clear what the courts should do 
if national procedural rules simply limit the effectiveness of the remedy,'?’ or 
prevent it from fulfilling the requirement of adequacy. 

In other recent cases, the ECJ has elaborated on the obligations of national courts 
where national procedural rules appear to restrict the effectiveness of a national 
remedy. A national rule which restricted the grant of a remedy for breach of a directly 
effective EC right was challenged recently in the Cotter and McDermott case.'8 
On a reference to the ECJ, the Court held that a national rule of the kind in question, 
which allegedly prohibited unjust enrichment, could not be allowed to deprive a 
plaintiff of her compensatory remedy. Although the case was different from Marshall 
in that the rule in question in Cotter was a common law principle rather than a specific 
statutory bar, the ECJ seems increasingly prepared to require national courts to ignore 
domestic procedural or jurisdictional limitations on the grant of remedies, where 
a directly effective right has been infringed. In another recent judgment, the ECJ 
held that where a Member State had failed to implement a Directive, that State could 
not rely on the expiry of national time limits for bringing proceedings in order to 
refuse a remedy to a plaintiff who sought to enforce rights directly conferred on 
her by the Directive.! This appears to be a form of the ‘estoppel’ argument first 
seen in the Ratti case,’ where the ECJ held that a State could not prevent an 
individual from relying directly on the provisions of a Directive against it, where 
it had failed to implement that Directive properly. Now it appears that not only 
will the State’s default entitle an individual to rely directly on the Directive, but 
it also prevents the State from relying on national procedural rules, in particular 
on time limits, to deny a remedy where an individual invokes such a right. 

This estoppel argument in the ECJ’s recent case law also lends weight to the 
dissenting opinion of Dillon LJ in Marshall. It is clear that in the area of remedies 
for breach of legal rights, the role of the national judiciary is crucial, most obviously 
on the occasion where the State has failed to provide an adequate legislative remedy. 
Yet this is precisely where the UK courts are most hesitant to act, given the continued 
adherence to the traditional view of the courts’ role within the British legal system 





135 Cases 6 and 9/90, unreported judgment of 19 November 1991. 

136 See paras 42 and 43 of the judgment. 

137 For example, by subjecting the action in damages against the State to a requirement of malice, as 
in the tort of misfeasance in public office discussed in Bourgoin. ` 

138 Case 377/89, [1991] 3 CMLR 507. 

139 Case 208/90, Emmott v Minister for Social Welfare and the Attorney General, unreported judgment 
of 25 July 1991. - 

140 Case 148/78, Pubblico Ministero v Tullio Ratti [1979] ECR 1629, [1980] 1 CMLR 96. 
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as limited to the enforcement of parliamentary will. Judicial expansion of existing 
remedies, setting aside of procedural and substantive limitations or creation of new 
remedies, is perceived by some to transgress the legitimate bounds of the courts’ 
role and to encroach onto the domain of the legislature. Although the practice of 
the courts in the UK increasingly demonstrates their acceptance of the constitutional 
change that membership of the EC has brought about, considerable uncertainty still 
exists as to the extent of this change, in particular as to how it has affected the powers 
and obligations of the courts. Indeed, responsibility for much of the national confusion - 
over remedies must lie with the EC itself for failing to provide, in legislative form, 
for a proper system of harmonised remedies and procedural rules to deal with breaches 
of EC rights. : 

The failure of the ECJ to state one way or another whether national courts are 
obliged to supplement inadequate domestic legal remedies so as to give full and 
effective protection for EC rights has fostered uncertainty at the national judicial 
level. The adherence of the UK courts to traditional sovereignty theory, and their 
repeated commitment to carrying out the ‘will of Parliament,’ makes them hesitant 
to acknowledge the development of their constitutional role. But the new dimension 
which has evolved as a result of membership of the EC entails the national courts, 
as an organ of the State, incurring partial responsibility for ensuring that the State 
fulfils the legal obligations of its membership. As a response to the tardy and the 
inadequate implementation of Directives by the Member States over the years, the 
ECJ has developed an important supplementary role for the courts. The issues raised 
by the facts of the Marshall case, both in the light of the Marleasing ruling and 
in the light of the obligation to provide adequate remedies, have profound implications 
for the judicial role. As increased awareness of these obligations is stimulated by 
the pronouncements of the ECJ, it seems that the UK courts and, indeed, all domestic 
courts will be faced with the task of adapting and developing appropriate remedies 
for specific EC rights. This may require existing legislative provisions or rules of 
law to be ignored or to be supplemented, and it may require the creation of new 
forms of remedy. But so far, the ECJ has not resolved the contradictions in its earlier 
case law, nor has it clarified the full extent of the domestic courts’ obligations to 
give practical effect to EC rights in the face of domestic legal barriers. 


Conclusion 


Many of the European Community’s most important social and economic policies 
are enacted into legislative form by means of Directives. If these are not to remain 
purely as statements of intent, then some means must be devised to ensure that when 
Directives are not nationally implemented, their provisions are nevertheless given 
legal and practical effect. 

The ECJ has attempted to do this in several ways. First, it has allowed Directives 
to be directly enforced against the State, and has made them indirectly enforceable 
against private parties by requiring national courts to interpret domestic law in their 
light. But, in doing so, the Court has failed to address many of the problematic 
issues associated with an interpretive obligation of this nature. On a national level, 
these developments will require the UK courts to confront the compatibility of their 
practice in the area of EC law with orthodox sovereignty theory. 

. Second, the ECJ has remained somewhat ambivalent about the extent of the 
obligation on national courts to secure direct effect in a practical way. It is unclear 
how far national courts are expected to go in providing suitable remedies to secure 


239 


The Modern Law Review [Vol. 55 


EC rights, where no remedy is available under domestic law or where national 
procedural or substantive rules limit an action in damages against the State or prevent 
the full enforcement of the right. Again, the rulings of the ECJ provide the domestic 
courts with no clear answer to the dilemma of whether, in particular cases, to comply 
with existing provisions of national law, or to adapt or override them so as to give 
effect to EC law. 

There are obvious difficulties for UK courts faced with the prospect of whether 
or not to rewrite or to ignore provisions of national law. Constitutional concern 
over the issue of separation of powers seeks, in general, to prevent judicial incursion 
into the legislative arena and to restrict the judiciary largely to an adjudicative 
function. This is to avoid contested decisions over substantive political issues being 
taken by unelected and unrepresentative judges. In the area of implementation by 
national courts of EC law, however, the objection is rather different. The courts 
in this field do not simply attempt to fill legislative gaps so as to meet changing 
social needs, nor to develop their own conceptions of the law in controversial or 
contested areas. However, they do become involved in implementing and enforcing 
a body of law over which the national Parliament exercises little control, and which 
is enacted by legislative institutions whose democratic accountability is weak. And, 
in so doing, the courts are often not only rewriting domestic legal provisions, but 
also exercising jurisdiction which they would not have purely under domestic law. 

The outcome of the Marshall case on its second reference to the ECJ may clarify 
several matters of considerable importance for EC law and, more specifically, for 
UK law. The uncertainty surrounding the scope of the obligation to interpret domestic 
law, and of the obligation to provide effective remedies for EC rights, needs to 
be resolved. It is to be hoped that some of the issues raised here concerning the 
problem of interpretation of conflicting provisions, the purpose of the time limits 
for implementing Directives and the protection of the legitimate expectations of 
individuals will be addressed. 

Equally, it is to be hoped that once these issues are clarified, the practice of UK 
courts in the light of these obligations will be closely examined. A reassessment 
of their developing constitutional role would assist the courts in deciding cases which 
involve difficult conflicts between domestic law and EC law. This will be necessary 
if they are to comply with the obligations of membership of the EC which the UK 
has accepted, whilst at the same time remaining conscious of the limitations of their 
judicial role. Recourse to formal justifications based on traditional sovereignty theory 
does not do justice to the sensitive political task in which the courts have become 
involved. They must judge the limits to which they may legitimately go in their 
implementation of the decisions of the EC and the policies of the European Court 
of Justice, while attempting to ensure that they do not outstrip the emerging national 
political consensus. 
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LEGISLATION | 


Citizenship and Democracy in Industrial Relations: 
The Agenda for the 1990s? | 


Michael Ford* 


1 Introduction 


Last July, the Government presented a Green Paper to Parliament which proposed 
further reform of labour relations law.' Although no Employment Bill was referred 
to in the Queen’s Speech,? the Government made it clear that they do intend 
eventually to implement in full the programme of reform in the Citizen’s Charter,’ 
which will include legislation based on some of the proposals in the Green Paper’; 
but at the time of writing no Bill has been published.’ In this article I want to 
discuss the Green Paper proposals, not only because it would be foolish to suppose 
that the Tories may not win the forthcoming election, but also because they reveal 
some of the conceptions that underlie the Government’s political thinking in general. 
I shall begin with a short account of the Government’s envisaged reforms, before 
considering certain of them in greater detail. 

Turning first to the stated aims of the proposals, the Green Paper talks of the 
Act consolidating the objectives behind the legislation passed over the last eleven 
years, which are said to have been threefold: 


(i) to safeguard the democratic rights of trade union members within their 
unions; 

(ii) to establish a fair balance of bargaining power between employers and trade 
unions; and 

(iii) to protect employers and employees alike against abuses of trade union power 
such as the closed shop and the flying picket which both damage the economy 
and are offensive in terms of personal freedom.° 


The Government see no reason to doubt that, on the one hand, the law has been 
effective in meeting these goals and that, on the other, its legitimacy is assured: 
‘it is now generally accepted both by employers and by employees that the law has 
a legitimate and necessary role to play in protecting businesses, jobs, the individual 
and the community as a whole against the abuse of industrial power.’’ But the 


*Faculty of Law, University of Manchester. 
I am very grateful to Professor Martin Loughlin and Dr Anthony Butler for their comments and assistance. 
Any errors, of course, remain mine. 


1 Department of Employment, Industrial Relations in the 1990s (London: HMSO, 1991) Cm 1602. 
I shall refer to this document hereafter as the ‘Green Paper.’ For the relevant discussion in Parliament, 
see HC Deb vol 195, cols 1165—1178. 

2 HC Deb vol 198, cols 5—7. 

3 HM Government, The Citizen’s Charter (London: HMSO, 1991) Cm 1599. On p 46, the Government 
refer to their proposed reform of industrial relations law. 

4 See HC Deb vol 198, col 6 in the Speech, and see John Major’s speech at cols 31—32. The Prime 
Minister was reported as having specifically identified eight Bills to be introduced after the next election, 
including one based on the Green Paper (The Independent, 1 November 1991). 

5 Comments have, however, been invited and received-on the proposals. 

6 Green Paper, para 1.17. 

7 Green Paper, para 1.19. 
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Government go on to say that it needs to be ‘reviewed regularly to avoid the risk 
of its once again falling out of line with the needs of a modern economy.’* The 
principal labour market changes which they see the reforms as responding to and 
facilitating are the decline in collective bargaining, the growth of individual pay 
settlements and the growing interest in ‘the more orderly and peaceful conduct of 
industrial relations.” The proposed Act will ‘build on the achievements of the last 
decade and ... carry forward the process of modernising British industrial 
relations.’" 

The Government then put forward numerous specific proposals for achieving these 
ends, which can be divided into two general categories. First are those most obviously 
concerned with controlling trade unions’ external action. Perhaps most unusual among 
these is the right to be accorded to members of the public, here referred to as 
‘citizens,’ to bring an action to restrain unlawful industrial action affecting the public 
services’ sector.!' The Green Paper also includes, however, a number of measures 
which can be seen as most centrally aimed at giving outsiders, or more specifically 
employers, additional rights against unions. There are, for example, to be stricter 
rules on balloting for industrial action: full postal voting should normally be used 
if more than 50 members are entitled to vote; the ballot should be overseen by an 
independent scrutineer; and the union will have to supply the employer with 
information on the ballot, including a copy of the questions to be asked of 
members.” Similarly, the Government propose a new requirement of seven days’ 
notice in writing to employers of any industrial action which the union is to take 
following a ballot, identifying which workers are to take part in the action and on 
what day it will begin." Failure to comply with these rules will, of course, deprive 
the unions of their immunity against civil proceedings. Although, clearly, any laws 
along these lines would affect the internal organisation of unions — an outcome 
that would no doubt be intended — this is achieved principally by conferring legal 
remedies on non-members. In this light, the law can be understood as seeking 
substantively to delimit what is the legitimate method of union action, yet at the 
same time leaving the discretion to enforce those limits on private parties. 

Also in this category should be included a further proposal in the Green Paper: 
the presumption against the legal enforceability of collective agreements is to be 
reversed." While a reform of this nature does not set out any necessary content 
to the collective bargain, and thus does not compulsorily delimit trade unions action 
in the same way as the other proposals, it could have a similar effect since an employer 
might well have additional legal rights from contract to restrain union action. Again, 
the rights against unions are left in private hands, but here there is no automatic 
substantive right that vests in any employer in certain circumstances. A law to this 
effect plainly could result in an increased legalisation in the form of collective 
agreements, and generate a new body of law on the contractual duties the parties 





8 Green Paper, para 2.3. 
9 Green Paper, paras 2.3—2.7. 

10 Green Paper, para 2.8. 

11 Green Paper, ch 4. 

12 Green Paper, ch 3. A failure to comply with the rules on balloting results in the union losing its tort 
immunity (see Trade Union Act 1984, s 10). Following the Employment Act 1988, s 1, a member 
of a trade union also has a right to an appropriate order if the union takes industrial action without 
the support of a correctly held ballot. 

13 Green Paper, ch 3. In the case of repeated one-day strikes, a separate notice would be required each 
time strike action is taken (p 13). 

14 Green Paper, ch 8. For the current position, see Trade Union and Labour Relations Act 1974, s 18. 
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owe one another. But, because both the CBI and TUC are opposed to this proposal, 
its eventual enactment may be open to doubt. 

A second set of proposals impinge more directly upon the internal affairs of trade 
unions. Following the forging of ballot papers in the 1990 TGWU elections, increased 
safeguards are to be implemented against ballot-rigging: members and the independent 
scrutineer will have a right to inspect the register of members to enable an early 
identification of malpractice; unions will be obliged to state in their annual returns 
the number of names in the register that do not have an accompanying address; 
the number of voting papers issued and returned at each administrative unit will 
be reported on by the independent scrutineer; and democracy is to be enhanced by 
placing unions under a duty not to discriminate between candidates in the way it 
affords them campaigning facilities.'* In a similar vein, union merger ballots will, 
in future, need to be conducted in secret by postal voting, and to be independently 
scrutinised.” These protections of democratic rights are matched by other pro- 
posals which will give members automatic rights against their union, principally 
aimed at protecting their economic interests. Union subscriptions will not be permitted 
to be deducted from a member’s pay without her express consent in writing, which 
must be obtained anew every 12 months, and which may require reconfirmation 
whenever subscriptions increase.'® Other proposals envisage stricter laws on trade 
union finances — for instance, members could be supplied each year with a written 
summary of the union’s financial affairs (including the remuneration paid to its 
executive officers), and there are to be wider powers of investigation of union finances 
given to the Certification Officer, coupled with harsher criminal penalties for 
abuse. ! 

There is a further reform which fits rather uncomfortably into either the ‘external’ 
or ‘internal affairs’ category, since although it does to some extent control the action 
of the trade union as a collective agent, it may also be seen as being directed at 
how their internal democratic workings are structured. The Government propose 
the abolition of the ‘Bridlington Principles’ so that employees will have the right 
to join the union of their choice.” Whenever a union represents employees of a 
similar skill or occupation to that of the claimant, he or she will be legally entitled 
to become a member of that union, subject to some limited exceptions. Not only, 
then, is the Government aiming to legislate on the democratic rights of given 
members, but they are also seeking more radically to define who can enter that 
democratic sphere, over and above the existing protections against expulsion from 
a union. Once more, the Government is puporting to exhibit an enormous concern 
for democratic rights and protections in what are supposed to be more or less 
voluntary associations, 

It is thus clear that the decline in trade union membership — the unions lost nearly 
one-third of their members between 1979 and 1989?! — has not diminished the 
importance the Government attaches to regulating their affairs, both internally and 
externally. My discussion here will concentrate above all on two areas of reform 


15 See IDS Brief 457/November 1991, p 10. 

16 Green Paper, ch 5. 

17 Green Paper, para 6.32. For the present law, see the Trade Union (Amalgamations etc) Act 1964. 

18 Green Paper, pp 24—27. 

19 Green Paper, ch 7. These reforms are justified by reference to the findings of Gavin Lightman QC 
in his report on the NUM (see The Lightman Report on the NUM, London: Penguin, 1990). 

20 Green Paper, ch 6. Under the Principles, the TUC has power to regulate membership of its affiliated 
unions. 

21 See D. Metcalf, ‘British Trade Unions: Dissolution or Resurgence,’ Oxford Review of Economic Policy, 
vol 7, no 1, Spring 1991. 
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set out in the Green Paper. The first is the proposed new right to be vested in every 
citizen to restrain unlawful industrial action. The other, more general, theme relates 
to the variety of proposals further reforming the internal affairs of trade unions 
(including the abolition of the ‘Bridlington Principles’), which are supposed to make 
them more democratic and to give more protection to the rights of their members 
and which have been briefly set out above. Because I shall be concentrating upon 
the basic presuppositions of the Green Paper, much of my argument will be relatively 
abstract and will not involve considering legal difficulties associated with enacting 
the proposals. In any case, a detailed consideration of the technical legal aspects 
of the reforms will have to await the publication of the Bill. But it follows that I 
shall not give adequate attention to the possible consequences of enacting some of 
the reforms which could lead to great changes in employment relations.” 

Instead, my objective is to try and explain the kind of arguments I think the 
Government is appealing to in both areas and, more specifically, to examine what 
presuppositions it is making of the actors involved. Clarifying these presuppositions 
will reveal the internal tensions in the proposed reforms: why, for instance, is the 
term ‘citizen’ used in one context and ‘individual’ in another? It should also serve 
to raise some preliminary questions concerning the likelihood of the reforms actually 
achieving their declared ends, because we can then question how far the presupposi- 
tions do accurately reflect the reasons empirical actors have for acting (which, in 
turn, may lead us to doubt whether the declared aims are the only or main ones 
of the proposals). Of special concern to me in this regard is the use of the terms 
‘citizen’ and ‘community’ in the Green Paper: here, as elsewhere, the use of similar 
terminology may serve to obscure deep political differences. 


2 The Citizen as Enforcer 


The first matter which I want to consider in detail is the proposed right, to be accorded 
to every citizen, to prevent or restrain unlawful industrial action disrupting public 
services. Such action, we are told, is ‘often deliberately targeted on the life of the 
community. The intention is to put pressure on the employer by inflicting hardship 
on the public.’ The new right will tie in neatly with the recent Citizen’s Charter,” 
in that the relevant public services are those within the scope of the Charter. The 








22 In particular, I am not going to give sufficient attention to two of the reforms. The first is the envisaged 
requirement of seven days’ notice of industrial action if trade unions are to be immune from civil 
liability, to be given in writing to employers and identifying which workers are to take part in the 
action and when. Yet another procedural bar will therefore be placed in the way of unions exercising 
the ‘privilege’ of industrial action. Given the extended list of persons who are deemed to have authority 
to bind their union under the Employment Act 1990, s 6 (amending the Employment Act 1982, s 15), 
union funds begin to appear very vulnerable indeed. Not suprisingly, the TUC is opposed to the proposal 
(IDS Brief 457/November 1991, p 7). The CBI, on the other hand, recognises that it would give 
employers a period in which they could seek to reach a settlement and welcomes the reform (IDS 
Brief, p 7). The second reform which I shall not consider in any detail is the proposal to reverse 
the presumption of legal enforceability of collective agreements. 

23 Green Paper, para 4.2. There seems to be some confusion in these statements as to the intention of 
the action. Surely the primary aim is to pressurise the employer, but in a public service the only realistic 
way of doing so is to inflict hardship on the public; the latter is hardly intended in the same sense 
as the former. It then seems somewhat inappropriate, or at least over-dramatic, to talk of ‘deliberately’ 
targeting ‘the life of the community.’ If I intend goal G, but can only use means M to attain it, the 
extent I am morally responsible for the effects of M may depend upon the reasons why only that 
means is a real option for me (particularly if I would prefer not to use M if at all possible). 

24 HM Government, op cit n 3. 
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right would apply, amongst others, to strikes on British Rail, in the NHS, in the 
regulated public utilities and in social security offices, as well as to action by teachers ` 
and local authority workers. In addition, any unlawful industrial action by other 
employees, not employed in the public sector, but which affected the relevant service 
would also be caught.” A citizen will thus be able to redress any failure by the 
employer to act against unlawful industrial action disrupting these services. Provided 
that the public service would be ‘affected’ by the industrial action, and that the citizen 
“was, or was likely to be, a customer of the relevant public service’ at the time 
of the action, as a result of which ‘no part of the service was (or would be) available’ 
or would be available ‘only at a reduced level,’ then she will be entitled to bring 
proceedings to prevent or restrain the action.*© Although the precise wording of 
the Act is a matter of conjecture, if it generally follows that of the Green Paper 
it is clear that in any unlawful public sector dispute, and in many other unlawful 
disputes, the right will vest in an enormous number of citizens. Should an individual 
successfully bring an action, the harsh penalties that ensue if an injunction is breached 
— the organisers of the industrial action would be in contempt of court — should 
ensure that the right is effectively upheld. 

It is immediately plain that the proposed right is both unusual and radical, standing 
in marked contrast to other areas of law. Under normal principles of contract, for 
instance, a third party would not be able to enforce performance of that contract 
or obtain damages even if its non-performance greatly harmed her. It is true that 
contracts tend to be treated by the law as purely a private matter between the parties, 
whereas here we are concerned with public services, and hence the analogy is less 
than perfect (however much the public or economy may in fact be affected by the 
breach of particular commercial contracts). But in other areas where the law clearly 
does view the public interest as being at stake, still it is rare for individuals to be 
empowered to uphold that interest. Under English law, there is no general right 
vested in members of the public to restrain illegal anti-competitive practices, for 
example, even though these may well detrimentally affect them by artificially 
increasing the price of goods.”” Even as regards criminal offences, surely the area 
of law most obviously concerned with the public interest, the courts have refused 
to countenance such a right. In Gouriet v Union of Post Office Workers, the 
House of Lords expressly rejected the right of a member of the public to obtain 
an injunction against industrial action in breach of the criminal law. Only if excep- 
tional damage is inflicted on an individual does she have a right to bring an action 
to restrain a public wrong.” The proposed right of citizenship, on the other hand, 
can be used to stop industrial action altogether, despite the fact that the citizen may 
be no more than slightly affected or harmed by the industrial action. 

Given these considerations, a question naturally arises: if the citizen is to be granted 
a right, why is this not one merely to damages as compensation for her own personal 
loss? Such a tortious remedy would be more in keeping with the traditional indivi- 








25 Green Paper, para 4.11. 

26 See Green Paper, ch 4. 

27 But see s 35(2) of the Restrictive Trade Practices Act 1976, which does give a right to damages to 
someone harmed by an illegal agreement, even though that person is not a party to the agreement. 
Note, too, that there may be a right to an injunction in EEC law if a member of the public is harmed 
by an infringement of Articles 85 or 86: see Garden Cottage Foods v Milk Marketing Board [1984] 
AC 130. 

28 [1978] AC 435. 

29 Note, however, that there are some indications in the case law that a member of the public may be 
able to restrain industrial action which results in a breach of statutory duty: see Meade v Haringey 
LBC [1979] 2 All ER 1016. 
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dualistic stance of the law. One reason for rejecting a right confined to damages 
might be that problems of incentivisation and deterrence would then arise. If we 
assume the actors to be the self-interested rational agents of rational choice theory 
and economics, because the economic loss to any individual citizen is not likely 
to be great, any damages awarded might be outweighed by the perceived costs (in 
time and effort) of bringing a legal action. Further, even if some members of the 
public are not put off by the low level of damages they would receive, unless large 
numbers initiate actions the deterrent effect on the union will not be significant. 
Only if the sum awarded bore no relation to the individual loss — in which case 
there might be a stampede to sue the union — would the problem evaporate. But 
a proposal of this kind, in effect to allow private agencies to retain fines, does not 
(yet) seem to be contemplated by the most Thatcherite of Conservatives.?! 

A moment’s reflection, however, indicates that similar considerations apply with 
yet greater force to an action for an injunction. Although we can suppose that an 
injunction benefits all members of the relevant public service and not solely the 
person who initiates the action, so that overall the benefits of the action to customers 
exceeds its costs, there is a standard free-rider difficulty here. Assuming each actor 
is motivated by standard economic wants, his utility is maximised if someone else 
brings the action against the union; but because each similarly located actor reasons 
in the same way, no-one starts an action. Indeed, given the dramatic effect on the 
union of an injunction, it is more likely to resist here than in a straightforward claim 
for damages for individual loss, meaning that the perceived costs of an injunction 
action are likely to be much greater to any plaintiff. The likelihood of a self-interested 
actor bringing an action is, accordingly, further diminished. 

It seems, then, that if the Government was appealing to the kind of agents taken 
to underlie much of Thatcherite philosophy,” the proposed reform would be 
somewhat curious, to say the least. The language of the Green Paper reveals, 
however, that the Government is implicitly attributing motivations to the member 
of the public who is meant to sue very different to those that drive action in the 
market. The Green Paper thus avoids the collective action problem to which I have 
drawn attention, and can be understood as part of the move away from Thatcherism. 

The underlying appeal of the language is to a decent person acting not selfishly 
but in the interests of the wider public. The use of the word ‘citizen’ throughout 
implies that the relevant actor is motivated, at least in part, by considerations of 
public, as opposed to her narrow private, interests, drawing upon a long tradition 
which sees action qua citizens as being action motivated by concern for others in 
the polity. It is for the same reason that Douglas Hurd talked of ‘citizens’ when 
he expressed his hopes for a reinvigoration of public spirited action. For once 
the Government is not justifying its action by an appeal to the individual and his 
or her pre-existing rights; instead, there appears an actor with public, moral concerns. 


30 It is not clear whether the Government envisage Legal Aid being available here. 

31 Richard Posner has dealt with this problem in The Economic Analysis of Law (Boston: Little Brown 
& Co, 3rd ed, 1986) ch 22, and in an article written with William Landes, ‘The Private Enforcement 
of Law’ in (1975) 4 J. of Legal Studies 146. He writes more on the danger of over-enforcement, again 
on the supposition that fines and not damages are awarded to private enforcement agencies. 

32 See R. Skidelsky (ed), Thatcherism (Oxford: Basil Blackwell, 1988). 

33 For a general survey of theories of citizenship see A. Oldfield, Citizenship and Community: Civic 
Republicanism and the Modern World (London: Routledge, 1990). 

34 See the interview in The New Statesman (29 April 1988). See, too, The Citizen’s Charter, op cit n 3 
— ‘citizenship is about our responsibilities ... as well as our entitlements’ (p 2); and The Report 
of the Commission on Citizenship (London: HMSO, 1990) noted by J.L. Murdoch (1991) 54 MLR 439. 
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Not only is this a covert recognition of the free-rider problem which otherwise might 
arise, but it also serves in part to legitimate the potentially draconian effect of an 
injunction on the union (when compared to the possibly minor personal benefit to 
the ‘citizen’ who brings the action). 

This implication, of public spirited action, is reinforced by references to ‘com- 
munity’ in the Green Paper. The proposed right would, for instance, ‘amount to 
a significant enhancement of the protection to the community against unlawful 
industrial action’* — action which, as we have.already seen, the Government 
claims is often deliberately aimed at the ‘community.’ The replacement of the 
individual by the citizen is thus matched by the community substituting for society 
(or a simple aggregation of individuals on some accounts of Thatcherism). Although 
it is not clear precisely what presuppositions are involved in the use of the term 
‘community,’ I want to draw out three. The first, most obvious, implicit feature 
is that the community is something of value, something which we happen to have 
but which we should nonetheless cherish and nurture — or, if we do not have it, 
something we should recreate. Such a view is exemplified by those theorists labelled 
‘communitarians.’** If a group targets the community there can, therefore, be little 
doubt that what they are doing is a wrong, not easily justifiable. 

On one level, the value of the community for many theorists seems to be an a 
priori assumption — it just is valuable — but why this should be so is connected 
to a second, deeper implicit feature of the concept: that is, that the subjects who 
comprise a community to some extent derive their reasons for action from that 
communal location. At the very least, it involves a claim that the relationship of 
the individual to the community is not purely instrumental; rather, the community 
and its institutions are partially definitive of what the agent is. It follows, too, 
that this transcending of self-interest is usually accompanied by a third feature of 
communities — that is, some sort of consensus, perhaps unarticulated, among the 
subjects who comprise the community as to what are the interests of the community 
and its members. Because an individual’s reasons to act derive from her membership 
of the community, action based on these reasons will necessarily be expressive of 





35 Good motivations for action are, of course, no guarantee that the action operates in fact to the benefit 
of the public — the actor might, for instance, be mistaken either as to the means to reach the end, 
or as to whether her conception of the public good matches the public conception. 

36 Green Paper, para 4.12. 

37 See eg Raymond Plant, ‘Community: Concept, Conception and Ideology’ in (1978) 8 Politics and 
Society, pp 79—107. With respect to the contested meanings of the concept of ‘community,’ Plant 
writes: ‘While there is formal consensus that to talk about community is to talk in a commendatory 
way, there is no such consensus about what precisely is being commended in terms of empirically 
detectable features of social life’ (at p 82). 

38 Seeeg C. Taylor, Philosophical Papers 2: Philosophy and the Human Sciences (Cambridge: Cambridge 
UP, 1985), especially chs 10 and 11, and his Sources of the Self (Cambridge: Cambridge UP, 1989), 
especially pp 35—40; A. MacIntyre, After Virtue (London: Duckworth, 1985) and Whose Justice? 
Which Rationality? (London: Duckworth, 1988); M. Sandel, Liberalism and the Limits of Justice 
(Cambridge: Cambridge UP, 1982), especially ch 4. For general accounts of the different claims made 
by communitarians, see W. Ckymlika, Liberalism, Community and Culture (Oxford: Clarendon Press, 
1989), especially ch 4, and A. Gutman, ‘Communitarian Critics of Liberalism’ (1985) 14 Philosophy 
and Public Affairs 308—22. 

39 This notion is central, for instance, to the idea of community used by both Alisdair MacIntyre and 
Charles Taylor, op cit n 38: for them, our life can only be genuinely meaningful, we can only have 
good reasons to act, when we are part of a community. There is, of course, difference among 
communitarians as to the extent to which a person’s place in the community determines what he should 
do; it seems on some versions, like Sandel’s, op cit n 38, there is virtually no distance between the 
individual and her role in the community. 
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what things are seen as valuable in that community or, to put the matter more 
neutrally, what the community is about.” 

The implication of the Green Paper is, therefore, that the initiator of the action 
is motivated by public concerns and that those concerns relate to a public interest 
upon which there is a general consensus. This implication is no doubt reinforced 
by the fact that the services concerned are public services, services upon which 
all the members of the ‘community’ depend. The good citizen thus acts for the 
community to protect the services essential to its flourishing. Clearly, the assumptions 
of this terminology are open to challenge. First, to talk of ‘community’ is simply 
to ignore the possibility that there just is not any consensus as to what are the interests 
of our society. It may be the case that, despite a pluralist culture, there is an under- 
lying (communal) consensus“; there is hardly the space here to address a complex 
empirical ques tion of this nature. But, evidently, the issue is not straightforward 
and should not simply be evaded behind the kind of language of consensus that the 
Green Paper adopts. One should, that is, ‘take community broadly the way history 
provides it and not ... deceive oneself by obsessional fictions of one’s own.’ 
Equally, it cannot simply be assumed that, despite a lack of consensus in many spheres 
of life, there is agreement that unlawful industrial action disrupting public services 
is always harmful to society — especially given that the illegality might be no more 
than a technical failure to comply with the increasingly complex rules on ballot- 
ing. Here any claim of a consensus must simply turn a blind eye to the presence 
of real political differences. 

In a similar fashion, it must be mistaken to assume or to imply that a ‘citizen’ 
will act in order to protect the services the community needs and not for any other 
reason. This is connected to my previous point, since the more we doubt the existence 
of a consensus on the public interest (including disagreement on the means of attaining 
any agreed goals) the more inconceivable it becomes that anyone could be reasonably 
certain that he was acting in that interest. But even if we do assume some consensus 
here, there is no reason to suppose that the initiator of the action will necessarily 
form part of it; instead, he might deliberately seek to oppose or undermine that 
consensus, or simply be indifferent to its existence. Indeed, within the Green Paper 








40 Again, there is scope for great differences among different theorists concerning the extent to which 
the members of a community reflect upon the standards that it embodies. By the same token, there 
is disagreement as to when a communal consensus is a false consensus, the product of some form 
of coercion or lack of knowledge: Marxist critiques of past historical communities involve just such 
a claim. But always present is the claim that there is a consensus of some form. 

41 John Rawls, for instance, seems to think there is: see ‘The Idea of an Overlapping Consensus,’ Oxford 
Journal of Legal Studies (1987) Vol 7, No 1, pp 1—25; but see the criticism by J. Wallach, ‘Liberals, 
Communitarians and the Tasks of Political Theory’ in Political Theory, November 1987, pp 581—611. 
The opposite view is forcefully put by Alisdair MacIntyre in After Virtue, op cit n 38: ‘modern society 
is indeed often, at least in surface appearance, nothing but a collection of strangers, each pursuing 
his or her own interests under minimal constraints,’ pp 250—251. 

42 J. Dunn, ‘Capitalism, Socialism and Democracy’ in Dunn (ed), The Economic Limits to Modern Politics 
(Cambridge: Cambridge UP, 1990) p 197. 

43 The rules on balloting have been rendered more complex by the Employment Act 1990 (s 5 and ss 7—8 
amending ss 10 and 11 of the Trade Union Act 1984), which could give rise to great difficulties of 
practical compliance and legal interpretation: see B. Simpson, ‘The Employment Act 1990 in Context’ 
in [1991] 53 MLR, especially pp 426—435. For examples of these complexities, see Shipping Co 
Uniform Inc v ITF [1985] IRLR 71, Associated British Ports v TGWU [1989] ICR 557, British Railways 
Board v NUR [1989] ICR 678, Secretary of State for Scotland v Scottish Prison Officers’ Association 
[1991] IRLR 371 and Tanks & Drums Ltd v TGWU [1991] IRLR 372 (discussed below at n 46). In 
addition, while secondary action is now unlawful tout court, apart from where it takes the form of 
lawful picketing (Employment Act 1990, s 4), action against a separate company that is part of the 
same economic unit could give rise to a technical illegality if the court is not prepared to lift the corporate 
veil; see Dimbleby & Sons Ltd v NUJ [1984] IRLR 161. 
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itself there is some covert recognition that ‘citizens’ may act for lesser reasons than 
those of public service, although in a context where they are naturally not accorded 
the privilege of this label: because trade unionists, we are told, often deliberately 
target the life of the community, it is apparent that they, at times, allow economic 
self-interest to override the interests of the community. But the outside society, by 
contrast, is always described as a community of citizens, for whom self-interested, 
or even malicious, action is almost by definition impossible. This description is 
rendered all the more curious given the complete absence of any account of the 
socialisation processes which might produce the relevant ‘decent citizens’: they, 
like the community, just are. 

Yet the empowerment of every citizen would allow those who act for reasons 
and ends not generally shared — perhaps they oppose the existence of trade unions 
altogether — to exploit a technical failure to comply with the complex rules on 
balloting, or to raise specious legal arguments that there had been some such failure, 
in order to obstruct industrial action. The ‘citizen’ concerned might well claim that 
the action was in what she considers is the public interest; but the greater the distance 
between her hypothetical ‘public interest’ and what others take to be that interest, 
the greater the difficulty in justifying such a claim.“ Given that the number of 
persons who are opposed to trade unions is not negligible, and given that they are 
frequently not lacking in resources, it does not seem unreasonable to suppose that 
legal actions will almost always be brought whenever there is a possible legal objection 
which might be raised.* I have already referred to the complexity of the laws on 
balloting and the like, which will become yet more complex if the Green Paper 
proposals on balloting for industrial action and written notice are adopted; these 
inevitably mean that, in many circumstances, potential legal arguments will be 
available to opponents of the action. The individual fundamentally against collec- 
tivism thus receives the support of the law, which paradoxically legitimates his action 
by claiming it to be on behalf of the wider collective. 

One possibility, then, is that the exploitation of legal technicalities effectively 
to preclude much quick collective industrial action, far from furthering the ends 
of an illusory outside community, would in fact help to destroy one area of modern 
life — namely, a participatory workplace — where something approaching a 
community may be found or might be established, and where there is some possibility 
of forming genuine citizens; I shall say more on this shortly. Another is that the 
substantive merits of the dispute as between the employer and employees tend to 
drift into the background, to be replaced by detailed legal considerations of whether 
the correct procedure for taking the action was exactly followed. Where the union 


44 The initiator of the action could still appeal to an objective justification of the public interest. Apart 
from the difficulties of grounding objective substantive moralities of this sort, if such a position can 
be sufficiently precise to provide answers to genuine political dilemmas (which I doubt), there then 
seems every reason for the state to act in that interest rather than leaving it to an individual — who 
may not properly understand what the correct morality entails in a particular situation. 

45 Both NALGO and the EETPU have drawn attention to this likely outcome; see IDS Brief, op citn 15, 
p 8. i 

46 See the cases cited at n 43 above. To illustrate the point with a recent example, in Tanks & Drums 
Ltd v TGWU, op cit n 43, a ballot form gave the power to call industrial action to the General Secretary 
of the union, Mr Ron Todd. Mr Todd having given his authority to take industrial action, a district 
organiser told the shop stewards at the company that they should strike if necessary. The employers 
then argued that the action had not been called by a ‘specified person’ within s 7(3)(b) of the Employment 
Act 1990, because either Mr Todd had delegated his authority, and so had not personally called the 
action, or had merely given a conditional authorisation to strike. Although the employers eventually 
lost, the case went as far as the Court of Appeal on what appears to be an extremely technical semantic 
argument, entirely unrelated to the substantive issues at stake. 
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has committed no more than a technical breach of the law, the employer might well 
be reluctant to rely upon such a procedural hiccup to ‘win’ a dispute involving 
substantive differences which need resolving; the employer, after all, is always 
partially dependent upon the voluntary cooperation of the workforce.*’ In this way, 
the reform might hinder the settlement of industrial disputes in the public sector 
— a point raised by both NALGO and the AEU and, perhaps more significantly, 
by the Institute of Personnel Managers.“ 

The one remaining plausible argument would seem to be that the dependence of 
society upon public sector services justifies an injunction even if the breach giving 
rise to the illegality is only of a technical rule, because here the privilege to bring 
industrial action needs to be most jealously guarded. Once again, though, it is unclear 
why the right to obtain an injunction is not then vested in a public body, specifically 
set up to oversee public sector disputes. The likely reason, I think, for preferring 
the empowerment of private individuals is in order that the Government is, in some 
sense, not seen as responsible for the prohibition of the industrial action. Instead 
of the Government, through a public body, entering the arena — which may then 
begin to resemble a political battlefield involving arguments of distributive justice 
and hence substantive claims on the state — the individual citizen, on behalf of the 
community, acts to uphold her and its legal entitlements. Industrial disputes in public 
sector industries in this manner would, it is perhaps hoped, lose precisely that political 
element which has often made them so threatening to governments in the past. 
The crucial role of the public sector unions in the ‘winter of discontent’ is doubtless 
still to the fore in the Government’s mind. 

In this manner, the Government may be seeking to avoid the conflict Habermas 
identifies between the two tasks that the state simultaneously faces — steering the 
economy, on the one hand, and legitimating administration active, on the other.5! 
Previous Thatcherite strategies tended, following Hayek,* to favour the market 
both as a more efficient institution than a dirigiste state and as means of legitimating 
the economic outcomes. This strategy, however, cannot be applied in a straight- 
forward fashion to the public services sector. First, the public sector is less clearly 
controlled by market imperatives in that the providers of the services normally occupy 
some sort of monopoly position. Second, services in general are less obviously 
responsive to pre-existing needs (particularly public services which may more or 
less define the needs of their clients) and are less easily monitored for efficiency, 
especially whenever the service claims to embody an expertise. It may, therefore, 
be difficult to establish a real market in them at all. Yet it remains the case that 
the economy is strongly dependent upon the smooth running of the public services, 
and that conflicts within them assume too readily a political form. It seems, however, 








47 See M. Marchington and P. Parker, Changing Patterns of Employee Relations (Hemel Hempstead: 
Harvester, 1990): ‘even the most unskilled tasks require some tacit skills, which makes the employer 
dependent upon the cooperation of labour’ (p 27). 

48 IDS Brief, op cit n 15, p 8. 

49 It could then have some discretion whether to proceed or not and thus avoid the over-enforcement 
difficulty alluded to by Posner, op cit n 31. 

50 See S. Auerbach, Legislating for Conflict (Oxford: Clarendon Press, 1990) ch 7, particularly 
pp 210—215. 

51 J. Habermas, Legitimation Crisis (Cambridge: Polity Press, 1988), especially Part II, and The Theory 
of Communicative Action, Volume Two (Cambridge: Polity Press, 1987) ch VIII. 

52 Hayek, Law, Legislation and Liberty (London: Routledge, 1973), especially Vol 1 and his appeal 
to the spontaneous order: ‘What is called “social” and “distributive” justice is indeed meaningless 
within a spontaneous order’ (p 33). 

53 See C. Offe, Disorganised Capitalism (Cambridge: Polity Press, 1985) ch 4. 
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that if the Government desire, as part of an ultra-restrictionist policy, effectively 
to restrain much industrial action in the public sector and if it wanted to avoid all 
political responsibility for the end result, the strategy of the Green Paper would 
be a useful one to adopt. 


3 The Individual Member as Controller 


The second theme of the Green Paper which I wish to examine concerns the increased 
regulation of the internal affairs of trade unions. As we have seen, a variety of 
measures are put forward to make trade unions more democratic, specifically in 
relation to the election of their executive officers, their financial affairs and the 
conduct of ballots on industrial action. Immediately apparent is the curious obsession 
with democratic procedures here, which hardly arises where other forms of legal 
association are concerned. In Parliament, Tony Blair pointed out that ‘everyone 
has an interest in seeing fair play at elections, but why are the proposed measures 
to apply to unions only and not to companies?’* There is an extensive literature 
dealing with the fiction of shareholder democracy in large companies, which illustrates 
its failure, in reality, to legitimate managerial power (unless its ideological effects 
are treated as ‘real’), and yet there has been virtually no legal reform in this area.° 
The asymmetry in the law’s attitude to these two forms of association is particularly 
noticeable already — compare, for instance, the control of trade union political 
donations with the law applied to companies.® If the Green Paper proposals are 
enacted, the difference in treatment of trade unions’ internal affairs as compared 
to all other forms of voluntary associations will become yet more glaring. 
There may, however, be differences between the nature of the association within 
unions that would justify a tighter regulation of their internal affairs as compared 
with other forms of association. One reason would be that, because the interests 
of the persons that they represent are in some sense central to their welfare (whether 
the wages they receive from work or the way they are treated at work) and because 
individual workers do not have much realistic choice over which union they join, 
membership in a union is much more a compulsory matter than in other associations; 
like membership of a particular country and unlike membership of many truly 
voluntary organisations, leaving may not be a feasible option here. It then seems 
justifiable to ensure that the internal procedures of unions do conform to minimal 
standards of democratic fairness: the less an individual is able to leave an organisation 
whose rules do not suit her, the greater the justification for imposing minimal 
standards of fairness on those rules. This argument is, to some extent, undercut 





54 HC Deb vol 195, col 1169. 

55 For discussions, see M. Stokes, ‘Company Law and Legal Theory’ in Twining (ed), Legal Theory 
and the Common Law (Oxford: Basil Blackwell, 1986), C. Graham, ‘Regulating the Company’ in 
Hancher and Moran (eds), Capitalism, Culture and Economic Regulation (Oxford: Clarendon Press, 
1989) and R. Romano, ‘Metapolitics and Corporate Law Reform,’ (1984) 36 Stanford Law Review 
923. For the empirical evidence, see E. Hermann, Corporate Control, Corporate Power (Cambridge: 
Cambridge UP, 1981). 

56 See Morgan v Tate & Lyle [1955] AC 21 and s 234 and Sched 7 of the Companies Act 1985, and 
the Trade Union Act 1913, s 3. Where attempts are made to apply similar legal standards to both 
companies and unions, it tends to be in relation to matters where significant differences are ignored 
(to the disadvantage of the union) and hence where apparent equal treatment in fact operates unequally: 
the imposition of duties on unions to prepare detailed annual accounts, for instance, is hardly justifiable 
by the same arguments for companies publishing full accounts, since only company shares are used 
as an investment. 
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by the decline in the closed shop under the Tories, and its force is further reduced 
if the proposed new right not to be unreasonably refused into membership of a trade 
union is enacted; yet it still retains some plausibility. 

In any event, perhaps in a perfect world all associations would be obliged to respect 
certain democratic rules, and so J do not want to make too much of the inconsistent 
attitudes of the law. A more interesting question is: what are supposed to be the 
reasons for this internal democratisation of trade unions? On the one hand, democracy 
might be seen as being of deep value because participation in the democratic process 
transforms for the better the self-understandings and social relations of the individuals 
who engage in it. Through democratic participation, individuals might come to 
understand their mutual interdependence and the difficulties of collective decision- 
making, thus developing their moral and cognitive qualities.** Still more optimisti- 
cally, a participatory democracy could be the means of individuals attaining 
self-realisation.*® Connected to these features, it could then give rise to a collective 
identity which enables greater scope for political action, and hence collective control 
over the social world. On the other hand, democracy might be seen to be valuable 
in a much weaker sense in that it provides a method of restraining the powerful, 
without necessarily affecting the identities of those who are the democratic subjects. 
Here, it is the ability periodically to remove the powerful through voting rather 
than the participatory process that justifies democracy.” 

There are at least two reasons for supposing that the Green Paper appeals above 
all to the weaker sense of democracy. One relates to the external limitations on 
trade union freedom. The additional restrictions it would place on the trade unions’ 
scope for action will surely reduce the incentives members might have to participate 
in their affairs. It is plainly erroneous to suppose that participation is so highly valued 
as a good that members will engage in it automatically as a matter of course: why 
participate in an organisation whose ends are so tightly controlled by external 
restrictions? In particular, as we have seen, the Government propose increased 
constraints on unions’ ability to take industrial action, such as the requirement to . 
give seven days’ notice to employers. The new citizen’s right will clearly figure 
among these restrictions as regards strikes affecting public sector services — and 
employees within these services now comprise two-thirds of total union member- 
ship.*' But a further external constraint might also arise if a collective bargain is 
legally enforceable — something which the Green Paper seeks to encourage — if 
the employer is effectively able to keep the union to its side of the bargain. When 
coupled with other recent legislative changes, such as the limitations on secondary 
action and the increased procedural burdens placed upon the bringing of industrial 
action introduced in the Employment Act 1990, the extent to which unions can in 





57 See Green Paper, ch 6. I do not want to claim, though, that anything approaching genuine freedom 
of movement among unions is likely to emerge in the near future. Even the Green Paper does not 
propose to force a union to accept someone as a member ‘if it does not represent employees of a 
similar skill or occupation’ (para 6.16, p 24). 

58 This idea underlies Habermas’ communicative ethics, by which actors in conditions of undistorted 
communication seek to agree on generalisable needs interpretations and substantive norms. See 
J. Habermas, ‘A Reply to my Critics’ in Thompson and Held (eds), Habermas: Critical Debates 
(London: Macmillan, 1982) and his Theory of Communicative Action, Volume One (London: Heinemann, 
1984), especially pp 243—271. 

59 For an argument of this sort, see J. Elster, ‘Self-realisation in Work and Politics’ in Elster and Moene 
(eds), Alternatives to Capitalism (Cambridge: Cambridge UP, 1989). 

60 Fora general discussion of these two broad themes in democratic theory, see C. Pateman, Participation 
and Democratic Theory (Cambridge: Cambridge UP) ch 1. 

61 See D. Metcalf, op cit n 21. 
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fact act to express and further the interests of their members begins to appear as 
extremely confined; and the capacity of unions to act collectively to define and 
promote new interests, or interests of outsiders, is greatly curtailed.® 

A second reason for concluding that the Government are not concerned with 
democratic participation as a value emerges from the fact that there are no serious 
proposals to give unions the information they would need if their members are to 
make informed decisions on matters of union policy. For example, unions are not 
granted the automatic right to information from the employer which would assist 
them in collective bargaining. At present, such a right will only arise if the employer 
has recognised the union, something which the courts are reluctant to imply too 
readily, and which may be limited to recognition in respect of certain matters 
only.“ This deficiency is all the more stark in that the Green Paper does propose 
granting a new right to employers to information concerning industrial action ballots 
to assist them, we may suppose, in negotiating with employees before the action 
is actually brought.© Yet more paradoxically, it also states that information is a 
prerequisite for the meaningful exercise of democratic rights by members in one 
particular context. For union members to make informed decisions on their elections, 
the Government write, ‘it is clearly of great importance that they should have 
sufficient information on which to base such decisions,’ and propose reform to achieve 
this.© 

An emphasis on information here but not elsewhere is, however, consistent with 
a model of democracy which sees its essential value residing only in its restraining 
an elite through periodical elections. When trade unions are to engage in formulating 
their policy on collective bargaining, on the other hand, they are likely to be deprived 
of precisely the information they may need; and because collective bargaining 
continues no doubt in members’ eyes to be the most important function of unions, 
their motivation to participate in the process of formulating this policy is accordingly 
diminished. It surely follows that the less trade unions have genuine freedom to 
act as their members wish and the more they are deprived of the resources, informa- 
tional or otherwise, they need meaningfully to act in the spheres that do remain 
open to them, the less members will be motivated to participate in their affairs. 

This underlying rationale, of trade union members exercising a constraint on their 
representatives and not actively engaging in the process of collective will-formation, 
is given further support by another of the reforms put forward in the Green Paper 
— namely, the new right for an individual not to be unreasonably refused membership 
of a trade union.“ Under the new proposal, instead of members transforming their 
self-understandings and relations towards each other in the participatory process, 
they are rather encouraged to relate to the union in a straightforwardly instrumental 
fashion. In the name of freedom of choice, the hope is that the worker will have 








62 Of particular significance here is the amended definition of ‘trade dispute’ in s 29(1) of the Trade 
Union and Labour Relations Act 1974, excluding political action from civil law immunity. 

63 See Employment Protection Act 1975, s 126 and NUGSAT v Albury Bros Ltd [1978] IRLR 504. 

64 See Employment Protection Act 1975, s 17(2) and its interpretation in R v CAC, ex parte BTP Dioxide 
Ltd [1982] IRLR 60. 

65 Green Paper, para 3.25. 

66 Green Paper, para 5.26. The proposal to disclose executive officers’ salaries would also assist members 
in their decision whether to re-elect them. 

67 At common law there is no right to associate; see eg Faramus v Film Artistes Association [1964] 
AC 925. But there have been attempts to control unions’ right of exclusion in relation to the closed 
shop: see Edwards v SOGAT [1971] Ch 354. The Conservative legislation on the closed shop has 
now removed the unions’ power to refuse membership in this area (see ss 4—5 of the Employment 
Act 1980 and s 1 of the Employment Act 1990). 
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the option of leaving a union that does not serve her predetermined interests, instead 
of questioning her instrumental attitudes through participation within it. As the 
Government write: ‘[trade unions] will have to attract and retain members by 
convincing them that they can serve their real interests.’ The same theme may 
well underpin the new requirement of express consent in writing if union fees are 
to be deducted from a worker’s pay, which might prompt a constant questioning 
of whether the union is ‘value for money.’ 

In other words, there is to be a sort of market in unions (and union leadership) 
which, like consumer markets, should serve private interests formed prior to the 
market; collective reinterpretations of what those interests are or should be are 
correspondingly rendered more improbable. No longer is there talk of the ‘com- 
munity,’ for to accord the union that status would be implicitly to assert that the 
union leadership would act in its members’ collective interest, and to deny the need 
for members to restrain their leaders in the name of their private interests. We are 
here back with Thatcherite individualism, where collectivities (apart from the family) 
are normally seen as a threat: the member stays in the collective only so long as 
it meets his private interests. 

The role of trade unions on this model is, however, somewhat paradoxical. On 
the one hand, unions are supposed to exercise some control over their members. 
The Green Paper makes this clear in dealing with their relations with employers. 
They are to negotiate in a spirit of cooperation with employers in which they ‘will 
have to convince employers that it is worth recognising and negotiating with 
them,’® perhaps by agreeing to ‘no strike’ clauses and the like. The employer has 
an incentive to make the bargain, since the goal of profit maximising can then be 
better served because he or she can be more certain of the otherwise unpredictable 
future actions of the workforce — the union will ensure that their members do not 
break the bargain the union has made with management. The greater certainty as 
to worker behaviour thus permits the employer to plan more rationally and to calculate 
more accurately, in monetary terms, the consequences of his actions.” By the 
same token, an inevitable gap in the labour contract — that supervision and control 
of workers is never complete because they always retain some discretion over how 
they work — can then be partially filled by the union, since it can operate as an 
informal supervisory agent.”! 

Yet, on the other hand, one (possibly intended) effect of implementing these reforms 
would be to weaken the internal cohesion of unions, and hence reduce the power 
that their leaders are able to exercise over the members.” If members relate to the 








68 Green Paper, para 2.24. 

69 Green Paper, para 2.25. 

70 This notion of orientation to profit coupled with maximum calculability as the ideal type of rational 
economic action is, of course, derived from Max Weber. See M. Weber, Economy and Society, Vol 1 
(New York: Bedminster Press, 1968) ch 2. 

71 A management strategy of precisely this sort underlay the encouragement of shop stewards organisation 
during the 1970s: see M. Terry, ‘Shop Steward Development and Managerial Strategies’ in G. Bain 
(ed), Industrial Relations in Britain (Oxford: Basil Blackwell, 1983). For some recent thoughts on 
management strategies in this field, see T. Lowe and J. Machlin (eds), New Perspectives in Management 
Control (London: Macmillan, 1983). 

72 Offe argues that not only is the internal solidarity of trade unions dependent upon the degree to which 
they practice external exclusion, but they are more dependent than other kinds of association upon 
non-utilitarian motivations among their members. Unless they are able to define a collective identity 
— which necessarily transcends any simple aggregation of individual interests — they will not be 
in a position to overcome the existing power relations, because of the asymmetry of those relations: 
capital is merged within the firm whereas labour is always atomised; capital can reduce its need for 
labour through technological change whereas labour is always dependent upon the willingness of capital 
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union in a purely instrumental fashion, as the Green Paper seems to be encouraging, 
then they will tend to defect from any agreements which the union has made which 
do not serve their self-interest, including agreements not to take, or decisions to 
take, industrial action; this is made more probable given the limited power of 
sanctioning the union leadership now possess.” To argue, as the Government do,” 
that the fact of democracy, or rather periodical elections, of itself will lead to members 
complying with what the union has agreed is to ignore altogether whether members 
feel they have an obligation to abide by that agreement. Particularly if they have 
not participating in formulating the policy, it is unclear why they should feel so 
constrained. 

Unions already occupy an unstable position in the exercise of their functions. 
In order to enter into a bargain with management, they need to convince them that 
they can ensure both that they can call a strike if management do not meet their 
demands, and that the members will not defect from any bargain that is reached; 
yet, at the same time, they are crucially dependent upon popular support from the 
members if they are to have any power in the first place.” This uncomfortable 
oscillation between control over and support by members will no doubt be rendered 
more precarious by the Green Paper reforms, and consequently employers will have 
less reason to make bargains with unions. 

Given the likelihood of a further weakening of unions, an alternative explanation 
of Government strategy is to see it as directed at eliminating unions altogether. Such 
an account fits rather ill, however, with the various provisions which do appear 
to recognise some role for unions, such as the attempt to encourage legally enforceable 
collective bargains and the favourable view of single-union deals. Another explana- 
tion, then, would be that the Government envisage a fundamentally different role 
for unions to perform as compared with their functions in the past. A revealing 
remark is made by Patrick Minford when he writes that, following the Conservative 
reforms, ‘it is possible that unions will cease to be monopoly agents and revert to 
their common law role of friendly societies providing insurance, legal-assistance 
and communication channels with managers.’ 

This, I think, largely captures the Green Paper’s vision of the ideal union role, 
especially the last function Minford sees for unions. The union is not to challenge 
profitability, but is to provide a means by which worker grievances and suggestions 
can be relayed to management, to ensure the smooth running of the firm. Information 
flows between management and workers are thus improved, leading to high levels 
of dynamic efficiency and the avoidance of problems at an early stage. Any partici- 
pation of workers in the enterprise is subordinated to the end of profitability, taken 
to be the common goal of workers and employers; participation is no longer about 
ends, but rather a means of better attaining a given, common end.” On this model, 
the union survives but seems barely distinguishable from a ‘quality circle.’ 











to employ it, and any worker will tend to desire to be employed more strongly than an individual 
capitalist will tend to want to employ her. See his Disorganised Capitalism, op cit n 53, ch 7. 

73  Inthis regard, note the recent statutory controls on unjustifiable disciplining by unions, which expressly 
include disciplinary action taken as a result of a failure by a member to support a strike (see Employment 
Act 1988, s 3). 

74 Green Paper, para 8.9. 

75 See C. Offe, Disorganised Capitalism, op cit n 53, ch 7. Offe notes that one way unions can stabilise 
their position is to use legal recognition by the state as a partial substitute for popular support. Clearly, 
this is no longer the case in the UK to any significant degree. 

76 P. Minford, ‘Mrs Thatcher’s Economic Reform Programme’ in R. Skidelsky (ed), Thatcherism, op cit 
n 32, p 103. For a general account of the attitude of the New Right towards unions, see S. Auerbach, 
Legislating for Conflict, op cit n 50, pp 219—224. 

77 This philosophy is reflected in the recent Government publication, People and Companies: Employee 
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4 Conclusion 


I have argued that the reforms proposed in the Green Paper would have the likely 
effect of further reducing the power of unions in general, and public sector unions 
in particular, with an accompanying reduced incentive for members actively to 
participate in their affairs. An empirical claim of this nature must, however, be 
advanced with caution. For instance, an unintended effect of the democratisation 
of unions might be higher levels of worker participation in their affairs, notwith- 
standing the legal restrictions to which unions are subject, and fear of members 
leaving might force union leaders to take more care to justify their policies to members 
— both of which might lead to a more tightly unified collective agency. Such a 
result may not appear the most likely one, but this is hardly the place to address 
such issues — especially since any changes in workers’ attitudes to unions will no 
doubt be the result of factors unconnected to legal reform. What is more clear is 
that there is an unresolved tension between, on the one hand, the citizen who controls 
unions on behalf of the outside community and, on the other, the individual right- 
holder within the union who ensures that union leaders do not detract from his or 
her self-interest. Both accounts tend to slip into a priori assumptions about actors’ 
reasons for action, without any explanation of why they act as they do, or how they 
are to be motivated to act in the desired way. 

When we examine the likely consequences of the reforms, however, it is apparent 
that both sets of proposals are consistent with a straightforward reduction in the 
strength of unions; it is only the justifications put forward for this result which appear 
odd. Such a result is, of course, entirely consistent with Conservative economic 
policy over the past ten years or so: excessive wage demands by monopolist unions, 
coupled with a government policy of deferring to those demands (by increasing the 
money supply), were seen as the key components of inflation.” If the distinction 
between the labour market and that in other commodities could be erased, then 
inflation would tend to fall — and, incidentally, overseas investment would be 
encouraged. The accuracy of this theory has, of course, been doubted,” but its 
influence is no doubt still strongly present in the Green Paper. In Parliament, Michael 
Howard said that ‘these proposals will benefit the country as a whole by making 
it even more attractive to overseas investors,’ and there is some recognition in 
the Green Paper itself of the importance of macro-economic considerations.®! On 











Involvement in Britain (London: HMSO, 1989), which advocates the voluntary implementation by 
employers of participatory schemes and emphasises, above all, employee involvement as a means 
to increased productivity. The promotion of profit-linked pay and employee share option plans fits 
in with the same model: by tying individual economic incentives in with company profitability not 
only is the shared nature of the goal of profits reinforced, but also workers have some incentive to 
convey suggestions concerning improvements in efficiency, both static and dynamic, to management. 

78 See P. Minford, op cit n 76. The point was made long ago by Paul Davies and Mark Freedland that 
control of inflation has been a central concern of different governments’ labour policies in recent years; 
see their ‘Introduction’ in Kahn Freund’s Labour and the Law (London: Stevens, 1983). 

79 See, for example, L. Thurow, Dangerous Currents: The State of Economics (Oxford: Oxford UP, 
1983); G. Maynard, The Economy Under Mrs Thatcher (Oxford: Basil Blackwell, 1988), especially 
ch 6; C. Offe, Disorganised Capitalism, op cit n 53, ch 1. For some empirical assessment, see 
K. Mayhew, ‘The Assessment: The UK Labour Market in the 1980s’ in Oxford Review of Economic 
Policy, op cit n 21. 

80 HC Deb vol 195, col 1168. 

81 ‘If our unit wage costs increase faster than those of our competitors in the markets of the world, the 
inevitable consequence will be lost jobs and a lower standard of living. We simply cannot afford to 
risk slipping back into the inflationary pay settlements, low productivity and strike prone industrial 
relations of the 1970s,’ Green Paper, para 2.7. Note, too, other references to the ‘needs’ of a modern 
economy (eg p 6), taken to be, I assume, high levels of productivity at low labour cost. 
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this view, the new citizen’s right can be understood, as I have argued, as an attempt 
to prevent the harmful economic effects of public sector strikes (and therefore pay 
rises) without, at the same time, the Government becoming politically involved. 
In the same way, the attempt to encourage members to relate instrumentally to their 
union seeks to reduce the monopoly power unions hold, and thus the level of wage 
claims than can demand. 

If the Green Paper is principally directed by economic concerns, it is odd that 
the debate is in terms of citizenship and individual rights. But if the economy does 
benefit, and if there is some increase in the control by union members over their 
leaders, this hardly seems a serious inadequacy. We should also, however, be clear 
as to what is missing from the terms of this debate, and what the Government’s 
appeal to the citizen and the individual ignores. On another, fuller understanding 
of citizenship, originating with Tocqueville,” it is only through democratic partici- 
pation in small-scale voluntary associations that individuals come to acquire the 
cognitive and moral qualities they require in order meaningfully both to exercise 
their democratic powers in the larger political sphere, and to understand the legitimacy 
of democratic government. In large and centralised states, participation in the state 
itself is rendered more unfeasible; but intermediate, voluntary organisations can 
serve to oppose the absolute power of the state and to provide an arena where we 
can begin to grasp the nature of collective decision-making. It is thus an under- 
standing of citizenship that bears a close relation to the strong sense of democracy 
I characterised earlier, in which democratic participation is valued for its educative 
function. 

One area of modern life where such participation might be developed is, of course, 
at work, whether in unions or otherwise. Provided that workers do have some real 
control over the nature of their work, they will have the necessary incentive to engage 
in participation over what form it should take.* I do not, however, want to slip 
into the same error as the Government and claim that there is a community at work, 
that workers do want to participate in it and that consequently they will emerge 
as virtuous citizens — or that these matters can easily be brought about. All these 
claims are open to doubt. But the idea of democracy to which the Green Paper 
appeals means that this notion of citizenship is discounted altogether. Instead, 


82 A. De Tocqueville, Democracy in America (London: Fontana, 1968), especially Vol 2, Parts I-IV. 

83 Charles Taylor argues that Western democracies are currently experiencing a legitimation crisis because 
the centralised bureaucratic control of these states removes the incentive to participate in the political 
community at the level of the nation state. Hence, the increased demands — in tax and the like — 
which the state makes of its subjects, is accompanied by a decreased allegiance to the state, precisely 
because the lessened incentives for civic participation mean that subjects no longer come to see their 
interests as intimately bound up with those of their fellow citizens; ‘Legitimation Crisis?’ in his 
Philosophy and the Human Sciences, op cit n 38. 

84 Pateman, for example, seeks work organisations as one of the arenas in which these model democratic 
citizens could be formed: see Democratic Theory and Participation, op cit n 60. Claus Offe and Ulrich 
Preuss similarly write that: ‘One assumption underlying the extension of democracy into the economic 
. .. as well as the educational spheres was that this would help to improve the outcomes of the political 
process by fostering the rational qualities, the sense of material security, the freedom from anxiety 
and fears, and the self-confidence of citizens enjoying the right to participate not just in properly political, 
but also through social and economic state policies, in economic affairs’ in D. Held (ed), Political 
Theory Today (Cambridge: Polity Press, 1985) at p 161. Worker participation as a means to citizenship 
was ignored by the recent Commission on Citizenship, op cit n 34, and is absent from the Citizen’s 
Charter, op cit n 4. 

85 Offe and Preuss, for example, point out that increased participation may, in fact, give rise to more 
selfish attitudes if it gives workers ‘the chances of the collective appropriation of material values,’ 
op cit n 84, p 162. Pateman, on the other hand, uses empirical evidence to support the opposite 
conclusion, op cit n 60. For some empirical evidence in cooperatives, see R. Oakeshott, The Case 
Jor Worker Cooperatives (London: Routledge and Kegan, 1978). 
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Government strategy, dominated by steering the economy, involves the promotion 
of what Habermas terms ‘civil privatism’: rather than aiming at the normative 
justification of political arrangements, the state upholds its legitimacy by at once 
depoliticising the public sphere and simultaneously seeking to ensure that its citizens’ 
expectations of private, essentially material, rewards are met. Why subjects 
should consent to these arrangements when the rewards are not generated hardly 
figures in the Government’s account at all.® 


REPORTS 


Mediation in the Lawyers’ Embrace 


Simon Roberts* 


Over the last couple of decades, a very loose bundle of ideas and practices has come 
to be assembled under the broad label of ‘alternative dispute resolution.’ But there 
has, from the start, appeared to be one central ambiguity: was this really a movement 
to institutionalise alternative modes of dispute management, and hence a move away 
from courts and specialist legal personnel; or was it part of a project to renovate 
litigation, to refurbish adjudication? Various strands lead off in apparently opposite 
directions. For example, in England, autonomous agencies of ‘family conciliation’ 
have been offering facilitatory help with joint decision making, while parallel, experi- 
mental schemes within the registries of divorce county courts have also been going 
forward under the banner of conciliation. A similar picture is observable in North 
America, where some forms of ADR claim to offer increased party control and 
escape from legal institutions, while others, like the ‘Multi-door Courthouse’ 
experiments, have the explicit aim of ‘integrating alternative dispute resolution into 
the public justice system.”! 

Now, suddenly, two converging developments promise to strengthen the link 
between ADR and attempts to refurbish civil litigation. First, the Lord Chancellor’s 
Department is currently investigating the potential of ADR in the civil justice system. 
Second, both Bar and Law Society, after a period of caution, have begun to show 
an active, proprietorial interest in ADR. The Law Society’s Courts and Legal Services 
Committee set up a Working Group on ADR in January 1991 and approved a Report 
for publication in July. In March, the General Council of the Bar established a 
Committee on Alternative Dispute Resolution under the chairmanship of Lord Justice 


86 See especially Legitimation Crisis, op cit n 51, and The Theory of Communicative Action Vol 2, op cit 
n 51. 
87 On this point, see J. Dunn, ‘Political Obligation’ in Held, op cit n 84. 


*London School of Economics and Political Science. 
1 F.E.A. Sander, ‘Alternative Dispute Resolution in the United States: An Overview’ in Justice for 
a Generation, Papers of the 1985 London Meeting of the American Bar Association (St Paul, Minnesota: 
West Publishing Company, 1985). 


2 Alternative Dispute Resolution, A Report Prepared by Henry Brown for the Courts and Legal Services 
Committee, Law Society, Legal Practice Directorate, July 1991. 
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Beldam. This Committee, upon which representatives of the Law Society sat 
alongside senior barristers, has now reported, concluding that “court-based alternative 
dispute resolution’ would be of value across a wide field of civil disputes.’ The 
form of ADR endorsed in the Report is mediated negotiation, lawyers emerge as 
the proposed mediators, and the process contemplated is located firmly within the 
court system. The Report concludes with a proposal to set up pilot schemes in three 
or four county court centres and in at least one division of the High Court. 

The Beldam Committee’s proposals are advanced in a short (eleven page) Report. 
The general tone is one of lofty goodwill. ADR’s potential is perceived to lie in 
a role auxiliary to adjudication; it has passed the test and is now fit for incorporation 
in the judicial system: ‘By the end of our work we were convinced that the case 
was made out for the courts themselves to embrace the systems of alternative dispute 
resolution, which have now been well tried and tested elsewhere. We believe that 
ADR has much to offer in support of the judicial process ...’ (section 1, p 1). 

In form, the Report is a quick survey of some contemporary ADR initiatives in 
Britain and overseas, and a commentary upon submissions received from some official 
bodies. The Committee was clearly working under pressure (it was set up in March 
and reported at the end of October), so it is understandable that it does not offer 
very detailed justifications of its proposals or a full review of the now extensive 
literature on ADR. But two features of its presentation are troubling. First, there 
is no recognition of the rather diverse interests which drive the present enthusiasm 
for ADR: of government to reduce its spending on the courts; of judges to relieve 
the present weight of business; of professional groups to secure new areas of work; 
of disputants to find ‘better,’ and perhaps less expensive, ways to deal with their 
quarrels. Second, the central recommendations of the Report are advanced without 
the minimum of reasoned support that they require. In proposing (i) a court-based 
scheme for ADR, (ji) mediation as the most appropriate form of ADR for such 
a scheme, and (iii) experienced litigation specialists as mediators, the Committee 
has adopted some extremely controversial positions. Each of these suggestions is 
sure to be contested and needs far more careful justification against the claims of 
alternative routes than the Report presently provides. 


ADR as Mediation 


From the range of conceivable alternatives to adjudication, the Beldam Committee 
identify ‘mediation’ as the one they recommend. They envisage this as a form of 
intervention which facilitates negotiation between the parties, enabling them to reach 
their own solutions: ‘The mediation process offered should be that of facilitative 
mediation — so that the mediator would be expected to help the parties reach solutions 
rather than suggesting them’ (section 14, p 10). In opting for a limited, facilitative 
role, the Committee confines the proposed intervention to the primary, undisputed 
responsibilities of the mediator. So, presumably, the mediator would establish a 
line of communication and stimulate a two-way flow of information, thus making 
sure that the issues and objectives as each party sees them are articulated and 
communicated, that options are reviewed and, hopefully, that an agreement is 








3 Report of the Committee on Alternative Dispute Resolution, General Council of the Bar, October 1991. 
Beside the Chairman, Sir Roy Beldam, the members were: Anthony Scrivener QC, Philip Naughton 
QC, Christopher Chandler (Chairman of the Law Society ADR Working Party) and Jane Hern (of 
the Law Society’s Legal Practice Directorate). 
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negotiated. In'approving a minimal form of intervention, under which the mediator’s 
responsibilities are confined to the orchestration of negotiations, the Committee avoid 
the difficult, controversial questions which arise when the mediator’s pretensions 
extend beyond that. Under these recommendations, it is thus not part of the mediator’s 
task to identify or evaluate the options open to the parties, or to exert pressure upon 
them to follow the courses of action which the mediator considers, in the light of 
professional judgment, most appropriate to their circumstances. 

The Beldam Committee’s preference for mediated negotiation as the mode of ADR, 
and their implied concern to strengthen party control over decision making, is very 
welcome. So, also, is their recognition of the fundamental transformation of the 
process which accompanies the assumption by the mediator of an active, advisory 
role. But there are a number of difficulties surrounding the implementation of their 
proposals. The first lies in the choice of lawyers as mediators. Given the limited 
form of intervention advocated, which requires primary mediatory expertise, it is 
hazardous to seek mediators from within a profession whose members are traditionally 
most at home in an active, advisory and representative role. This problem is 
considered further below (p 262). 

Another potential difficulty concerns the point in the developmental course of 
a dispute at which court-sponsored mediation is likely to take place. By definition, 
it must come at a moment after formal steps towards adjudication have been made. 
Whether the mediation process is triggered when the originating process is sent out, 
or after the pleadings have been closed (the Committee floats both of these possi- 
bilities), this will, in many types of dispute, be at a relatively late stage, a moment 
by which protracted negotiations may have been attempted and already have failed. 
Does it make sense to push the parties back into negotiation by proposing facilitatory 
mediation at that point? Of course, it is true that in some types of litigation the 
initiation of proceedings will come in a relatively early phase, as a strategic move 
in a sequence of events which one or both parties may still see as culminating in 
a negotiated outcome. In such a case, facilitatory mediation may well be appropriate; 
less so where parties come to adjudication as a last resort. In the latter type of case, 
some advice about the likely outcome of adjudication, even some ‘head-banging’ 
by court personnel, is arguably useful; but a return at this point to negotiations will 
be at best problematic. 

Further questions surround the identity of the participants in the negotiations 
contemplated by the Committee. There are two very different possibilities here. 
The court-sponsored mediator may: 


(i) work directly with the parties to the dispute, while their legal representatives 
(if any) remain in the background; 

(ii) attempt to orchestrate negotiations between the legal representatives of the 
parties. 


These two routes imply different policy objectives for court-sponsored mediation, 
and the choice may have significant implications for the location of power in decision- 
making. It seems that the Committee has not thought this question through, as they 
simply state: ‘Legal representation in the mediation process should be available at 
the wish of a party’ (section 14, p 10). While it would be possible to justify mediated 
negotiations either between the parties, or between their legal representatives, these 
imply such radically different kinds of intervention that the alternatives should have 
been carefully examined. 
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The Re-emergence of the Lawyer as Mediator 


The rather sudden, widespread perception that mediation is a good way of handling 
disputes raises considerable problems of recruitment. If this ancient, everyday art 
is to be institutionalised, where are its practitioners to be drawn from? Outside a 
few specialist fields, notably industrial relations and, more recently, the family, 
there are no soundly established groups of mediators or schemes of mediation training. 
Under these circumstances, it is not surprising that we now see a range of existing 
professional groups — accountants, family therapists, lawyers, social workers — 
eagerly offering themselves as mediators, seeking to colonise this available space 
and present themselves as the only legitimate occupants of it. At the same time, 
some newly established organisations are holding themselves out as specialists in 
ADR and offering mediation training.‘ 

This problem of recruitment is intimately linked to the questions surrounding the 
nature and ambition of the mediator’s role which were raised above. If mediation 
is to be consolidated, there is perhaps no alterantive to drawing upon existing 
professional groups for retraining; but it brings with it the risk of mediation being 
co-opted as an adjunct to some existing role, under which its distinctive attributes 
are submerged. Even if we leave aside the territorial ambitions of existing professions, 
individual members, accustomed to the dominant role of authoritative specialist, 
will probably find it extremely difficult to draw back to the more limited, facilitatory 
intervention which mediation demands. 

It is thus something of a puzzle that the Beldam Committee, having proposed 
a carefully circumscribed role for the mediator, should argue that lawyers should, 
in the first instance, fill that role. The Committee recognised the pre-eminence of 
the ACAS model, and were impressed by the achievements of non-legally qualified 
ACAS conciliators (section 14, p 9), but nonetheless concluded that, for a pilot 
scheme, ‘it may be preferable to choose the mediators from those with litigation 
experience who are barristers or solicitors and to arrange their supplementary training 
in mediation so far as may be necessary’ (italics supplied, section 16, p 11). They 
conclude: ‘We would suggest that legal mediators should be chosen from lawyers 
with at least seven years’ post qualification experience’ (ibid). The assumption here 
seems to be that the mediator’s role can readily be played by seasoned litigation 
specialists with, perhaps, a dash of mediation training. The Committee seems 
oblivious to the tension between this suggestion and their earlier approval of a minimal 
form of mediatory intervention. There is a breathtaking arrogance in the assumption 
that lawyers can effortlessly take on a delicate, complex, unfamiliar form of 
intervention as if it were just another part of legal practice. 

If it is, indeed, the assumption that lawyers experienced in litigation can move 
with a minimum of retraining into a mediatory role, we must recognise the uncom- 
fortable truth that lawyers pose a particular threat to the integrity of mediation. 
Facilitatory mediation of the kind envisaged by the Committee is a difficult task, 
requiring skills and experience very different from those acquired in the practice 
of litigation. As active, dominant professionals, accustomed to occupying partisan 
advisory and representative roles, lawyers should recognise that they may have great 
difficulty in adapting to the posture of impartial facilitator of other peoples’ decision 
making. 








4 Notably, the Centre for Dispute Resolution (CEDR), the British Academy of Experts and IDR Europe 
Ltd. The Beldam Committee notes that CEDR and IDR Europe Ltd have already offered assistance 
in providing training for court-based mediation (s 16, p 11). 
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Mediation and the Courts 


The Beldam Committee was required to ‘enquire into the possibility of promoting 
a system of court-based alternative dispute resolution’ (section 1, p 1). Such a mandate 
surely demands some examination of the relative merits of out-of-court and court- 
based schemes? Yet, regrettably, the Report contains no reasoned argument for 
integrating mediation into the public justice system as opposed to locating it outside. 
In the Report, mediation is simply examined as having ‘much to offer in support 
of the judicial process,’ as something auxiliary to it. 

Despite the superficial attraction of locating mediation close to adjudication, we 
should have deep misgivings about the Beldam proposals. The general hazards 
surrounding the implementation of ‘informal justice’ have been superbly documented 
in the work of several North American scholars.’ Private, informal procedures 
which enjoy the authority of the courts, but which are stripped of the procedural 
safeguards of adjudication, carry the risk of unregulated coercion and covert 
manipulation. Further, there are specific problems where the form of court-sponsored 
intervention is ‘mediation.’ It is to the essence of mediated negotiations that the 
outcome is constructed by the parties in accordance with their own meanings and 
objectives; such processes are problematic once they are conducted at the suggestion 
of authoriative seniors, even where the negotiations are expressed to be ‘voluntary’ 
— as is the case with the Beldam proposals. The North American experience also 
suggests that mediated negotiations are seldom appropriate where there are large 
imbalances of power between the parties; it is thus worrying that the Report proposes 
mediation for landlord and tenant cases (section 13, p 9). The physical location of 
the arena of negotiations is another important element; and here Beldam proposes 
that the ‘acommodation for a mediation should preferably be provided in or near 
the courthouse’ (section 14, p 10). For most lay people, courts are inevitably sites 
of stress and intimidation, and it seems very doubtful whether free, uncoerced 
negotiations can generally be possible in their vicinity. 

What little empirical evidence is available, mostly from the family sphere, suggests 
that parties to court-sponsored negotiations often feel unhappy about them. Investi- 
gating consumer perceptions of mediation linked to family proceedings, Davis and 
Bader found that many participants in ‘conciliation’ came away with the impression 
that they had been subject to adjudication.§° It is also significant that the Newcastle 
Conciliation Project Unit’ reported to the Lord Chancellor in favour of keeping a 
substantial distance between conciliation and adjudication (para 20.19, at p 358). 
Their empirical findings were that court-based conciliation services closely connected 
to the judicial process were the least successful (para 20.22, at p 359), and that 
overlap with judicial processes was one of the critical factors reducing the effective- 
ness of conciliation (para 20.18, at p 357). The Lord Chancellor has subsequently 
noted this finding and stated that he hopes to act in accordance with it.§ The 
Beldam Committee excludes family disputes from the pilot schemes which they 
propose (section 14, p 10); but it is puzzling that they did not explicitly address 
this evidence which may well have general implications. 

The Committee go some way to recognising the hazards of court-related schemes 








5 See especially Richard L. Abel, The Politics of Informal Justice (New York: Academic Press, 1982); 
Jerold S. Auerbach, Justice without Law? (New York: Oxford University Press, 1983). 

G. Davis and K. Bader, ‘In Court Mediation: The Consumer View’ (1985) Family Law 42. 
Report to the Lord Chancellor on the Costs and Effectiveness of Conciliation in England and Wales, 
Conciliation Project Unit, University of Newcastle-upon-Tyne, March 1989. 

8 The Lord Chancellor, in an interview with David Utting, Editor of the Family Policy Bulletin. 
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in expressing the view that ‘generally speaking, the functions of judge and mediator 
are best separated’ (section 9, p 6), and in their recommendation that mediation 
should be attempted by independent lawyers rather than by court personnel. They 
also express a preference for mediation under the proposed pilot schemes to be 
voluntary, for the path to adjudication to be unhindered by the offer of mediation, 
and for the parties ‘to have a clear indication of what is being offered as an alternative 
to a court hearing’ (section 10, p 6). But these features of the proposals provide 
only limited reassurance; one would have been far happier if the Committee had 
had an open, careful look at the concerns which have been widely and repeatedly 
expressed about court-related schemes. 


State Sponsorship of ADR 


The pilot mediation schemes proposed by the Beldam Committee would presumably 
require the approval and financial support of the Lord Chancellor, although nothing 
is said about that in the Report. Historically, with small but important exceptions 
like ACAS, government in England has confined its financial investment in dispute 
management to adjudication. Kings never spent this money just to help those of 
their subjects who happened to quarrel with each other. Since the Middle Ages, 
adjudication has been a central mode of government, one of the principal means 
through which sovereign power has been secured and extended. Nor is this a picture 
confined to England; Maine’s observation that the origins of adjudication seem 
everywhere linked to kingship has not been seriously challenged.’ It is worth 
bearing this history in mind when we think about state sponsorship of mediation, 
or any other ‘alternative’ to adjudication. In providing adjudication, government 
has never been able to present itself plausibly as ‘just’ offering neutral help with 
disputes as a disinterested stranger. The same qualification must be recognised, even 
if the opportunities to control are indirect, with government investment in ADR. 
This point, which has been made again and again,” needs to be recognised by 
those who look to ADR as a means of regaining control of their own affairs, taking 
something back from government. 

From government’s standpoint, investment in dispute management has been a 
lifelong involvement. There is no call to agonise over whether ‘in principle’ it should 
pay for ADR; this would be just another way of doing something it has always done. 
But there does seem to be a serious question whether, in investing in ADR, govern- 
ment should allow these other processes to get muddled up with adjudication. This 
route could potentially harm the court process itself. Judges are authoritative superiors 
in whom power to decide is vested; would any of us want that position changed, 
however miserable we may feel about the performance of particular incumbents? 
That authority may arguably be damaged if judges get closely identified with the 
general management and oversight of negotiation. The Beldam Committee seems 
vaguely to sense that; but I do not think they sense the huge gulf, in terms of meanings, 
objectives and modes of action, which separates the mediator from the judge. 
Adjudication is precious, and part of its distinctive quality lies in its ‘otherness’ 
and isolation; the attempt to fuse mediation onto the public justice system can 
compromise that quality. 





9 Dissertations on Early Law and Custom 160 (London: John Murray, New Edition, 1891). 
10 See eg B. de Sousa Santos, ‘Law and Community: The Changing Nature of State Power in Late 
Capitalism’ (1980) International Journal of the Sociology of Law 379. 
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Looking at the matter from the standpoint of mediation’s integrity, the same 
conclusion suggests itself. Given the prominence which adjudication enjoys in our 
culture as a mode of dispute resolution, and the readily available infrastructure which 
it represents in terms of plant and personnel, it would be convenient for the Lord 
Chancellor to assume that the future of mediation is best secured by locating it firmly 
within the public justice system. There is also a certain neatness in establishing 
` mediation as a new branch of ‘legal’ work. But the weight of the arguments are 
in favour of supporting mediation as a separate, autonomous mode to which disputants 
should have the chance of early resort, with unimpaired opportunities to fall back 
on adjudication when negotiation fails. Nonetheless, if it is concluded that agencies 
of mediation should be distanced in terms of organisational structures and specialist 
personnel from the courts, a formidable logistic problem presents itself. What 
infrastructure exists which could house mediation? In Britain, agencies of mediation 
have developed piecemeal over the last decade, often limited to particular fields, 
such as the family. The cost of making available a free-standing national scheme 
of mediation would be considerable. But in ACAS a well tested model, the excellence 
of which is recognised by the Beldam Committee, is available to hand. This specialist 
body has developed a non-directive form of mediatory intervention, close in spirit 
to that envisaged by Beldam, with attendant training methods and practice guidelines, 
all of which could readily be generalised beyond the sphere of labour relations. 


xXx Ck Ok 


It is difficult to know what to make of the Beldam Report. Is this a very important 
document, marking out one possible route for large-scale changes in dispute 
management which are already irrevocably on the way, but uncertain of their ultimate 
direction? Or is it a rushed, self-serving attempt by some senior lawyers to grab 
a share of the action in a field they sense may be slipping from their grasp? Perhaps 
both. The Committee’s advocacy of bilateral negotiation as the most appropriate 
means of resolving many disputes is welcome, so is the clearly defined and rigorously 
limited role proposed for mediators in support of such negotiations. But mediated 
negotiations should be an early phase, far removed in time and place and in terms 
of specialist intervention, from adjudication. If the Lord Chancellor is to fund 
mediation, and there is a strong case for his doing so, the institutional location must 
be distanced from the courts. It may be that other forms of ADR can be appropriate 
on the threshold of adjudication; but in linking mediation to adjudication, the Report 
takes the wrong track. The Lord Chancellor should think very carefully before 
providing the financial underpinnings of these plans. Lawyers, too, in their advisory 
and representative capacities, and as judges, should hesitate to move away from 
or dilute established roles which are assured of continuing importance. 
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Authorised Acts and Appropriation 
C.M.V. Clarkson* 


The law of theft is dominated by two seemingly irreconcilable House of Lords 
decisions, Lawrence! and Morris.? Lawrence allows an appropriation when the 
defendant is acting with the consent or authorisation of the person to whom the 
property belongs. It therefore concedes a significant overlap between theft and 
obtaining by deception. Morris, on the other hand, insists that an appropriation involve 
an act of ‘adverse interference with or usurpation’ of the rights of the other. This 
test would not be satisfied by taking property with consent or authorisation, and 
there is thus no overlap between theft and obtaining by deception. In 1989, the Court 
of Appeal in Philippou (in the Criminal Division)? and Dobson v General Accident 
Fire and Life Assurance Corp plc (in the Civil Division)* showed a clear prefer- 
ence for Lawrence. However, in the recent case of Gomez, the Court of Appeal 
(Criminal Division)‘ has thrown its weight firmly behind Morris. The object of 
this note is to expose some of the problems associated with this approach, but 
nevertheless to welcome the decision and to express the hope that, if the House 
of Lords is to be seized of the matter, then this is the approach that will be followed. 

In Lawrence, the defendant taxi driver took £6 extra from his non-comprehending 
Italian customer. This was held to be an appropriation, despite the fact that the Italian 
was consenting to the removal of his property. It was not necessary that the defendant 
do anything objectively wrong. This approach was approved in Philippou where 
the appellant and his co-director were the sole shareholders of a company and, in 
withdrawing money for their own purposes, they were doing an act authorised by 
the company (themselves); it was, nevertheless, an appropriation. In Dobson v 
General Accident Fire and Life Assurance Corp plc, a rogue obtained a watch and 
a diamond ring from his victim after handing over a worthless stolen cheque. The 
victim was only insured for ‘theft’ and not for loss of property by deception. It 
was held that there had been an appropriation and therefore theft. Parker LJ drew 
a difficult distinction between cases where there is ‘mere consent’ and those where 
there is “express authorisation’ by the victim to parting with the property. In the 
former situation, which was the case in Dobson and presumably in Lawrence itself, 
there could be an appropriation — but where there had been an ‘express authorisation’ 
there would be no appropriation. 

The opposite approach was adopted by the House of Lords in Morris, where it 
was held that an appropriation was ‘not an act expressly or impliedly authorised 
by the owner but an act by way of adverse interference with or usurpation of those 
rights.’ In this case, the defendant swapped labels on goods and was held to have 








*Reader in Law, University of Bristol. 


[1972] AC 626. 
[1984] AC 320. 
[1989] CLR 585. 
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appropriated them when he removed them from the shelf and switched the labels.’ 
Simply taking the goods from the shelf, even with a-secret intention of stealing them, 
was an ‘innocent’ and authorised act. While the Court of Appeal in Morris held 
that such a taking would be an appropriation® (as it would be under Lawrence), 
the House of Lords stressed that there had to be an unauthorised, adverse act before 
there could be an appropriation. 

It is at this point that one of the first difficulties with the Morris approach presents 
itself. What is meant by an act of ‘adverse interference with or usurpation’ of the 
rights of the other? The clear implication is that such an act must be objectively 
and observably wrong (otherwise secret acts could amount to appropriations). The 
actions must bear the mark of manifest criminality. Such an approach has the 
advantage of penalising wrongful conduct rather than trying to identify and criminalise 
guilty thoughts.” Accordingly, it is wrongdoing and not secret intentions that are 
the subject of theft. In Eddy v Niman, the defendant, intending to steal goods 
from a store, took them from a shelf and placed them in the provided receptacle. 
He was not liable for theft because there must be ‘some overt act ... inconsistent 
with the true owner’s rights.’ Lord Roskill in Morris, however, while approving 
this result, mysteriously stated that the act ‘need not necessarily be overt.’ It is difficult 
to see what this means. A non-overt act is a secret act and yet it is clear from Morris 
that secret intentions will not convert ‘innocent’ actions into appropriations. Perhaps 
he was simply referring to the second situation canvassed in section 3(1) of the Theft 
Act 1968, namely that there can be an appropriation where one has come by the 
property innocently or not and then later assumes the rights of owner by ‘keeping 
or dealing with it as owner.’ Clearly, appropriations in these situations need not 
be overt. Indeed, if an overt act were required in all cases, it would be difficult 
to find appropriations in most of the section 5(4) cases such as Attorney-General ’s 
Reference (No 1 of 1983), where the policewoman who had been overpaid her 
wages realised the mistake and decided to keep the excess. In keeping the money, 
the policewoman was acting in as much an ‘authorised’ manner as the taxi driver 
in Lawrence.'2 Under the second part of section 3(1), however, there can be little 
doubt that there has been an appropriation." 

This requirement of an unauthorised act was accepted in Gomez. In this case, 
the appellant, the assistant manager of an electrical goods shop, lied to the manager 








7 At p 332. The point is, however, far from settled. In his answer to the certified question (at p 335), 
Lord Roskill stated that the appropriation occurred either by the act of switching labels alone or by 
such switching combined with other acts. It is, of course, possible to make out a case that every act 
of switching labels is an appropriation (albeit not necessarily theft as there may be no mens rea), 
as one of the rights of ownership is the right to price one’s goods and this is the right that is being 
assumed in price-switching cases. However, Lord Roskill seemed clear that this would not always 
be sufficient. Presumably, the sort of case he had in mind, where the mere switching of labels would 
suffice for an appropriation, would be where the price-switching occurred at the checkout counter 
while the cashier was distracted and there was nothing further that was necessary to be done. (My 
thanks to my colleague, Harry McVea for this example.) 

8 [1983] QB 587, 596. 

9 Fora fuller argument on this point, see Clarkson and Keating, Criminal Law: Text and Materials 
(1990) pp 690—691. See also Glanville Williams, “Theft, Consent and Illegality’ [1977] CLR 127, 205. 

10 (1981) 73 Cr App R 237. 

11 [1985] QB 182. See also Shadrokh-Cigari [1988] CLR 465 and Davis [1988] CLR 762. 

12 It can, of course, be argued that the victim in Lawrence was only authorising the defendant to take 
the correct fare (see Bingham LJ in Dobson v General Accident Fire and Life Assurance Corp plc 
[1989] 3 WLR 1066). The problem with this argument is that it can be retorted that stores only authorise 
shoppers to remove goods from shelves and place them in trolleys if they are intending to pay for them. 

13 cfJ.C. Smith: ‘Unless s 5(4) is to be wholly ineffective, this must be one instance where the normal 
conditions for appropriation are inapplicable’ (The Law of Theft, 6th ed, 1989, para 86). 
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of the store that two cheques were valid, with the result that £16,000 worth of goods 
were supplied to a rogue. When the appellant and the rogue were charged with theft, 
it was argued, following Morris, that the manager had expressly authorised the goods 
to be removed, and therefore there was no appropriation. The Court of Appeal 
acceded to this argument expressly stating that, if there was a clash between Lawrence 
and Morris, it was the latter decision that was to be followed. In the present case, 
there had been a transfer of property with consent and express authority. For an 
appropriation there needed to be a lack of authorisation. The contract in the present 
case was voidable because of the fraudulent misrepresentation. Property acquired 
under a voidable contract was acquired with authorisation, and therefore there could 
be no appropriation in such cases. 

Such an approach deserves a cautious welcome.'* The consequence of Lawrence 
and its progency is that there is an almost complete overlap between the offence 
of theft and that of obtaining property by deception contrary to section 15 of the 
Theft Act 1968. Almost every time the rogue tells lies and obtains property as a 
result, the act of obtaining will constitute the appropriation necessary for theft. Such 
an approach would render section 15 largely otiose (or at least make its continued 
existence entirely dependent upon prosecutorial discretion). But, more significantly, 
this approach would involve the blurring of an important moral distinction. It is 
possible to argue that the offence of theft ought to be expanded to embrace all 
involuntary transfers of property on the ground that there is no particular moral 
difference between a thief and a swindler. Indeed, both offences carry the same 
maximum penalty of ten years’ imprisonment. However, there are important 
differences between the two offences — at least in paradigmatic instances of each 
— which ought to lead to their clear demarcation from each other. The critical 
difference between the typical theft and that of obtaining by deception is that theft 
generally involves a surreptitious or forcible taking, while obtaining by deception 
involves a ‘voluntary’ handing over of the property. The deceiver has not resorted 
to stealth or force and has faced the victim openly, thereby increasing the chances 
of subsequent identification and apprehension. These moral distinctions ought to 
be marked (as they are) by the existence of separate offences to which separate 
sentencing considerations and guideline judgments can be applied. 

The Dobson gloss on Lawrence drew the distinction between ‘express authorisation’ 
and ‘mere consent’ holding that there could only be an appropriation in the latter 
situation. This, with respect, is an implausible distinction. Parker LJ in Dobson 
cited Skipp” and Fritschy"* as cases where there had been no appropriation because 
there had been ‘express authorisation.’ But in Skipp, the defendant had the intention 








14 cf Andrew Halpin, ‘The Appropriate Appropriation’ [1991] CLR 426, who dismisses Gomez as ‘wrongly 
decided’ because of its failure to follow Lawrence which he claims it ought to have done, because 
Morris regarded itself as being consistent with Lawrence. He goes on to reconcile the two House 
of Lords’ decisions on the basis that there are two separate meanings of appropriation. First, there 
is the ‘ordinary meaning’ where the victim loses all control of the property; this is as 1 appropriation 
and may be consensual as laid down in Lawrence. Second, there is a s 3 meaning where the thief’s 
conduct only partly intrudes upon the owner’s enjoyment of the property; such an ‘assumption’ of 
property must be opposed to the wishes of the other party as stated in Morris. This is, however, somewhat 
implausible. It is difficult to see that ‘appropriation’ has an ‘ordinary meaning’ in the same way as, 
say, ‘dishonesty’; and if it did, it is strange that the courts have been interpreting ‘appropriation’ 
for 23 years without ever alluding to this second meaning. The truth is that Morris and Lawrence 
were both interpreting ‘appropriation’ as that term is defined in s 3; the decisions are irreconcilable 
and a choice has to be made between them. 

15 [1975] CLR 114. 

16 [1985] CLR 745. 
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of stealing the goods from the outset and was practising his lies throughout by posing 
as a genuine haulage contractor. The situation in Dobson is surely indistinguishable. 
The defendant was lying throughout by posing as someone who was handing over 
a valid cheque. If there was no appropriation in Skipp, it is difficult to see why 
there was one in Dobson. In Gomez, this point was realised when Lord Lane CJ 
said: ‘[W]e find it difficult to draw a line between express authority and consent. 
Guilt or innocence should not depend upon so fine a distinction, if indeed the 
distinction be shown to exist.’ One can only hope that the House of Lords will 
adopt such a view. 

In Gomez, Lord Lane CJ echoed the view of Lord Roskill in Morris that it was 
‘wrong’ to introduce questions of whether contracts were void or voidable into the 
law of theft. Unfortunately, he was unable to heed his own words when he held 
that the defendant, Gomez, had not appropriated the goods because he was entitled 
to take possession of them under a voidable contract of sale which had not been 
avoided at the time the goods were handed over. It is submitted that this gratuitous 
_ contractual information does no more than obfuscate the issue. Whether a contract 
is void or voidable has no bearing on whether there has been an appropriation. In 
Williams, the contract was held to be void when a schoolboy cashed in a pile of 
obsolete Yugoslav dinar (worth £7) at a bureau de change and received £107 in 
exchange. It was held that the appropriation occurred when the boy received and 
pocketed the £107. In Kaur v Chief Constable of Hampshire,” the contract was 
held to be voidable when a woman in a shop was charged £4.99 for a pair of £6.99 
shoes when each shoe was marked at a different price (the woman had found the 
shoes bearing these different labels). The appropriation was held to have occurred 
when she received the shoes from the cashier and placed them in her shopping bag. 
There was an appropriation in both these cases. The fact that the contract was void 
in the first and voidable in the second case was of no significance to the appropriation 
— but of course was important to the question of whether the property belonged 
to another at the time of the appropriation. In Williams, because the contract was 
void, property did not pass to the boy and therefore he was appropriating property 
belonging to another as required by section 1(1) of the Theft Act 1968. In Kaur, 
the contract was voidable and property did pass, and therefore the woman was not 
appropriating property belonging to another. 

One advantage of the Gomez test is that it could significantly reduce the importance 
of determining whether a contract is void or voidable. Under this test, the defendants 
in Williams, Lawrence and Gomez were all acting in an ‘authorised’ manner, and 
therefore none of them were appropriating goods. It follows that it is irrelevant 
whether property had passed in those goods or not. However, were the mistake 
to be discovered by the victim and the contract rescinded, theft could then be 
committed. If the boy in Williams, on the mistake being discovered, had run away 
with his ill-gotten gains, there would be an appropriation at that point because ‘where 
he has come by the property (innocently or not) without stealing it, any later 
assumption of a right to it by keeping or dealing with it as owner’ amounts to an 
appropriation.” At this stage, the property clearly would belong to the other: if 
the contract had been void, property would never have passed; if the contract were 
voidable, the effect of the rescission would be to revest property in the other. In 





17 At p 399. 
18 [1980] CLR 589. 

19 [1981] 1 WLR 578. 
20 Theft Act 1968, s 3(1). 
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short, the criminal courts should have almost no need to concern themselves with 
these complex civil law matters.”! 

There is, however, one situation where the courts might still be called upon to 
have resort to the civil law. Let us assume (as is perhaps arguable) that in Kaur 
there was no fraudulent misrepresentation.” This would surely have been a 
unilateral mistake as to quality and, accordingly, would have had no bearing on 
the validity of the contract at all.?3 Property would, therefore, have passed and the 
contract could not be rescinded when the error was discovered. If it were held that 
an appropriation occurred at this later stage, the defendant would be appropriating 
her own property and therefore not guilty of theft. Accordingly, this new 
approach might still require an investigation to decide whether a contract was valid 
or voidable (to ascertain whether it could be rescinded, revesting property in the 
other), but at least it would no longer be necessary to decide whether it was void 
or voidable. Further, it is important to remember that a contract will only be 
unimpeachable if there has been no fraudulent misrepresentation; in such an event, 
it will be unlikely that dishonesty could be established. 

It is to be hoped that, despite perhaps inevitable difficulties, Morris and Gomez 
will be followed. The defendant in Lawrence should have been charged with obtaining 
property by deception. In Philippou, it was company law offences that should have 
been employed.?5 Dobson was plainly a policy decision to ensure that the plaintiff 
recovered his loss. To allow such ‘rogue’ cases to shape the development of the 
law of theft would be an absurdity. It was thought that Morris had, for most practical 
purposes, killed off Lawrence. This clearly was not so, but Gomez does raise the 
hope that the final demise of Lawrence and its progeny is not far off. 


What is a ‘Normal’ Family? 
C v C (A Minor) (Custody: Appeal) 


Susan B. Boyd* 


A recent English Court of Appeal decision on lesbian parenting demonstrates the 
continuing importance of developing a critique of dominant notions of ‘the family,’ 
albeit one which is sensitive to the ways in which diverse familial forms have been 
treated differentially in Western states such as England. Feminist critiques of the 
oppressive nature of the idealised heterosexual nuclear family, once so forceful, 








21 Especially when they tend to get the civil law wrong. In Williams, the effect of the boy’s fraudulent 
misrepresentation was surely to render the contract voidable and not void. It is generally accepted 
that in the notorious case of Gilks [1972] 1 WLR 1341, the court misapplied the civil law (R. Heaton, 
‘Belonging to Another’ [1973] CLR 736). 

22 She would be unlikely to be under a positive duty to make a declaration as to the different prices 
on the shoes. 

23 See Cheshire, Fifoot and Furmston’s Law of Contract, 11th ed, pp 234 et seg. My thanks to my 
colleagues Keith Stanton and John Parkinson for their help on this point. 

24 Unless the property could be deemed to belong to the other under s 5(4) of the Theft Act 1968, because 
the defendant was under an obligation to make restoration of the property. 

25 eg s 458 of the Companies Act 1985. 


*Associate Professor, Department of Law, Carleton University, Ottawa, Canada KIS 5B6. 
Many thanks to Julia Brophy, Peter Fitzpatrick, Didi Herman and Claire Young for their comments on 
an earlier draft. 
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have been subjected in recent years to attacks from various political perspectives. ! 
Without such a feminist critique, however, we are not able to move towards social 
and legal policies which support alternative and potentially more egalitarian forms 
of living together and raising children. 


The Facts, the Trial and the Appeal 


In C v C} the central issue was whether the father or mother should have custody 
of a daughter (C), nearly seven years old at the time of the appeal. For approximately 
six years of her life, the child had lived with her mother, ‘the principal figure in 
her life,’ as acknowledged by the trial judge.’ The parents had lived together in 
Shrewsbury for only about a year and a half, after which the father moved out and 
issued a petition for divorce containing a proposal for joint custody, with care and 
control with the mother and reasonable access for the father. The petition was 
uncontested by the mother. At the time of divorce, then, there seemed to be little 
dispute over custody and access. Some access difficulties surrounding the mother’s 
relationship with another man were resolved after discussion and other amicable 
arrangements were apparently made at times. For instance, the child lived with the 
father in Shrewsbury for 11 weeks in 1988 while the mother took a training course 
related to her new job as a prison officer. When she was posted to Staffordshire, 
the child moved with her, and a consent order was made that C should remain in 
her mother’s custody with reasonable access to the father. 

While working in the prison, the mother had a lesbian relationship with another 
woman officer, and subsequently fell in love with Ms A, who was serving a 12 month 
sentence for unlawful wounding and theft. When Ms A was released, she went to 
live with the mother and daughter in Lancashire. These events seem to have been 
uncontroversial between the two parents, and relationships remained quite coopera- 
tive* until about six months later, when the daughter was visiting the father, who 
had by then remarried. During this visit, which was extended for a short period 
at the request of the mother, who had been evicted from her flat, the father applied 
for custody, and obtained an interim order for care and control. 

When the case came to trial about six months later, Judge Malcolm Ward granted 
custody to the mother on the basis of affidavit evidence by both parents, a welfare 
officer’s report, and evidence by the parents and respective partners. The welfare 
officer felt, as did the trial judge, ‘that both parents were trying to do what they 
believed to be best for C’s welfare, that they both had a loving relationship with 
the child, and that she was happy in both homes.’> Unlike the welfare officer, the 
trial judge felt that if he could choose between an exclusively heterosexual lifestyle 
and a lesbian one, he would favour ‘the normal.’¢ Life is not often so simple, 





1 One of the most powerful critiques of the family in England was by Michèle Barrett and Mary McIntosh, 
The Anti-Social Family (London: Verso, 1982). Criticisms of this type of critique have emanated from 
various perspectives, but those by black feminists include Hazel Carby, ‘White Woman Listen! Black 
Feminism and the Boundaries of Sisterhood’ in Centre for Contemporary Studies (eds), The Empire 
Strikes Back: Race and Racism in 70s Britain (London: Hutchinson, 1982) 214—215. For an excellent 
discussion of the issues concerning lesbians and women of colour in this debate, see Didi Herman, 
‘Are We Family? Lesbian Rights and Women’s Liberation’ (1990) 28 Osgoode Hall LJ 789. See the 
last section of this comment for a brief elaboration of these debates. 

Cv C (A Minor) (Custody: Appeal) [1991] 1 Family Law Reports No 3 223, Glidewell and Balcombe LJJ. 
ibid p 226. 


p 225. 
pp 226-227. 
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however. In this case, the child would become cognisant of her mother’s lesbian 
relationship regardless of who received custody, due to the liberal access arrangements 
to which both parents had agreed. Taking this guaranteed contact into account, as 
well as the strong bond between the mother and C, the trial judge concluded that 
C was better off living with the mother. 

On appeal, one point raised in support of the father was that the trial judge had 
come close to placing weight wrongfully on the difference between a mother’s and 
a father’s relationship with a child. After noting that the mother had been the principal 
figure in the child’s life, the trial judge had made a parenthetical comment: ‘(That’s 
not in any way to criticise the father, but there are differences between a mother’s 
relationship with a child and a father’s relationship with a child) ... .’? He thus 
verged on invoking a maternal presumption, rather than looking to the actual 
relationship between C and each of the father and mother. Glidewell LJ dismissed 
this concern, stressing that the trial judge in fact based his decision on the actual 
close relationship between mother and daughter, rather than any biologically 
determinist assumption about male and female parenting attributes. 

In the end, the appeal, which went in favour of the father in that a re-hearing was 
ordered, turned primarily on the issue of the lesbian relationship and, to a lesser 
extent, the prison record of the mother’s partner and the fact that C had been in 
school in the father’s community for almost a year.* The comments of both Court 
of Appeal judges are revealing in terms of the relationship between assumptions 
about ‘normal families’ and efforts to create a society and a legal system within 
which sexual preference is not used as a weapon of discrimination. 

Glidewell LJ’s judgment and order for a rehearing, with interim joint custody 
and care and control to be vested in the father until the hearing, was endorsed by 
Balcombe LJ. Both judges were careful to state that the mother’s lesbian relationship 
was not conclusive in deciding the custody issue against her,’ a statement now 
almost routinely made in such cases.'° They agreed, however, that the trial judge 
had not taken this factor sufficiently into account. Both went on to make remarks 
indicating that as long as a heterosexual father was providing a home environment 
which approximated the ‘norm’ in the eyes of a judge, it will be difficult for a lesbian 
mother, particularly one with a visible partner, to obtain custody. A same-sex 
relationship remains a factor which must be explained away or overcome, not an 
easy task in a legal system which continues to posit heterosexuality as the norm." 








7 p226. 

8 p229. The year in school in the father’s community (which was in fact only from November 1989 
to July 1990) arose because, after the mother was granted custody at trial, in June 1990 ‘the parents 
very sensibly agreed that’ the child would remain with the father until the end of the school term. 
At the time of the appeal, she was on holiday with the mother, p 225. 

9 pp 229, 233. 

10 See David Bradley, ‘Homosexuality and Child Custody in English Law’ (1987) 1 Int JL & Family 155. , 
This type of statement is also common in Canada, as are the subsequent qualifiers; see Katherine 
Arnup, ‘Mothers Just Like Others”: Lesbians, Divorce and Child Custody in Canada’ (1989) 3 Can 
J Women & L 18. 

11 One way in which lesbian mothers have had to explain away their sexuality in custody cases is illustrated 
by a recent Family Division case, where a mother apparently demonstrated her desire to see that her 
son was brought up on a heterosexual basis, and where Judge Callman stated that it was important 
to distinguish between lesbians who were ‘private persons’ who did not believe in advertising their 
lesbianism, and those who were militant; B v B (Minors) (Custody, Care and Control) [1991] Family 
Law 174. Other examples of the ways in which heterosexuality and heterosexual families are privileged 
in the legal system include s 13(5) of the Human Fertilisation and Embryology Act 1990, identifying 
a child’s need for a father in cases of anonymous donor insemination; and, of course, s 28 of the 
Local Government Act 1988. Emerging legislation and regulatory policy on artificial insemination 
by donor also tends to privilege the heterosexual family norm. See Somer Brodribb, ‘Off the Pedestal 
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As in many cases where mothers lose custody, the father in C v C was able through 
remarriage to offer a reconstituted nuclear heterosexual family with a substitute 
mother (albeit not a stay-at-home one). He was also able to offer a larger home. 
The trial judge had described his dilemma in choosing between the parents, even 
putting aside the question of the lesbian relationship, as a balancing act between 
‘a father living in a classic husband and wife relationship, a loving father and a 
perfectly adequate stepmother’ and ‘a mother who has always been, until October 
1989, the principal figure in her life.’ 

Interestingly, although the father’s new wife was discussed in terms of how child- 
care would be divided and arranged,'* there appeared to be no discussion of any 
role that the mother’s partner, Ms A, would play. Instead, Glidewell LJ focused 
on the sleeping arrangements of the two women. As Julia Brophy has commented, 
in lesbian custody cases, judges often focus on women’s sexual behaviour rather 
than on issues of the welfare or primary care of the child." In this case, although 
the primary caregiving of the mother was acknowledged as a significant factor, at 
least by the trial judge, the role of her partner seemed to be overlooked or under- 
played, for what precise reasons we do not know. Perhaps evidence was not presented 
to the court on this point but, as Ms A did appear in court, that seems unlikely. 
If the lack of discussion arose due to an undue focus on the issue of sexuality, the 
mother’s ability to argue that she could provide adequate care for her daughter may 
have been prejudiced. It is equally problematic if Ms A’s role was not discussed 
oe due to her lack of ‘fit’ with any role in the idealised nuclear or ‘normal’ 

amily. 

Glidewell LJ’s version of the favouring of the ‘classic’ heterosexual marriage 
was stronger than that of the trial judge: 


[I]t is axiomatic that the ideal environment for the upbringing of a child is the home of loving, 
caring and sensible parents, her father and her mother. When the marriage between father 
and mother is at an end, that ideal cannot be attained. When the court is called upon to decide 
which of two possible alternatives is preferable for the child’s welfare, its task is to choose 
the alternative which comes closest to that ideal. !6 


Underlying this passage is a strong assumption that in order for a home to be loving, 
caring and ‘sensible,’ heterosexual members of the opposite sex, preferably married, 
must constitute it. The use of the phrase ‘it is axiomatic’ renders this assumption 
a ‘truth’ about which there is no need to explain or justify, despite the fact that 





and Onto the Block? Motherhood, Reproductive Technologies and the Canadian State’ (1986) 1(2) 
Canadian Journal of Women and the Law 407. Access to adoption and fostering by lesbians and gay 
men may also be inhibited due to a privileging of the heterosexual family form. 

12 ‘The father and his wife both work, but the wife, who is a state-enrolled nurse, works on differing 
day shifts so either she or the father is often able to take C to, and collect her from, school,’ p 225. 
For analysis of the conditions under which mothers can lose custody, particularly when competing 
against a father who offers an ‘ideal’ family, see Susan Boyd, ‘Child Custody, Ideologies and 
Employment’ (1989) 3(1) Canadian Journal of Women and the Law 111 and, more generally, Carol 
Smart and Selma Sevenhuijsen (eds), Child Custody and the Politics of Gender (London: Routledge, 
1989). Class differences often arise in these types of cases, and often the father has the advantage 
in terms of class. 

13 p 226. 

14 p 225. 

15 Julia Brophy, ‘Child Care and the Growth of Power: The Status of Mothers in Child Custody Disputes’ 
in Julia Brophy and Carol Smart (eds), Women in Law: Explorations in Law, Family and Sexuality 
(London: Routledge & Kegan Paul, 1985) 97, at pp 104—105. 

16 p 228. 
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this ‘truth’ is challenged factually by the increasing diversity of familial forms. For 
instance, unmarried cohabitation and single families are increasingly common in 
countries such as England, and it is increasingly obvious that many apparently 
‘normal’ heterosexual families are fractured by violence and abuse. The ruling ideal 
of the heterosexual nuclear family remains very powerful nonetheless, and since 
men tend to remarry more often than women, they are more likely to be able to 
present an image of an ‘ideal’ family to a court. Lesbian and homosexual families 
remain largely invisible, moreover, due to the penalties often attendant upon being 
visible, and the fact that statistics on ‘families’ are often collected through a 
methodology which renders them invisible." 

Balcombe LJ’s comments are even more revealing in terms of the lack of recog- 
nition of the role that judges play in reinforcing the marginalisation of alternative 
family forms. While arguing, on the one hand, that judges ‘should not be influenced 
by subjective considerations’ such as religious beliefs, he announced that since this 
case was not dealing with a particular ethnic minority, a judge was bound ‘to apply 
his or her own experience in determining what are the accepted standards.’'® ‘[A 
judge] should start on the basis that the moral standards which are generally accepted 
in the society in which the child lives are more likely than not to promote his or 
her welfare.’!? It seems that when considering differing religious beliefs between 
parents, the standards of different communities might be taken into account.” In 
C v C, however, Balcombe LJ did not feel that he was similarly required to put 
aside his personal beliefs, or what he perceived to be the dominant beliefs of ‘society.’ 
The ways in which such an approach inevitably privileges the entrenched morals 
of a class-based exclusionary society built upon sexist, racist and homophobic ‘morals’ 
are not even considered in such a statement. Like the axiomatic nature of the normal 
living environment for a child, as articulated above by Glidewell LJ, the link between 
a child’s welfare and ‘common morality’ seems to be viewed as unchallengeable 
by Balcombe LJ. 

Balcombe LJ went on to endorse Glidewell LJ’s view that the preferred norm 
was ‘that children are brought up in a home with a father, mother and siblings (if 
any)’ and, if that is impossible, ‘then a very material factor in considering where 
the child’s welfare lies is which of the competing parents can offer the nearest 
approach to that norm. In the present case, it is clearly the father.’?! As mentioned 
above, it will often be the father, since men remarry more often than women. For 
Balcombe LJ, the trial judge’s error had been in not making this heterosexual familial 
form his starting point. Had he done so and then determined that the advantages 
of the child being with the mother outweighed all other relevant factors, Balcombe 
LJ said that the Court of Appeal could not have interfered.” 


The Peer Group Argument 


Both judges derided and declared to be an error the rather pragmatic conclusion 
of the trial judge that the child was as likely to acquire knowledge of her mother’s 








17 See, for example, the 1991 Census form. 

18 p 231. 

19 p 230. 

20 Ido not mean to imply that judges do not, despite articulated good intentions, often reinforce ethnic 
and racial stereotypes. 

21 p231. 

22 Whether in fact the Court would not have interfered on other grounds is questionable. 
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relationship if living with her father. They invoked the ‘peer group’ argument which 
raises concern about the reaction of a child’s friends at school to her parent’s living 
arrangement.” This argument allows one discriminatory act (homophobia in a 
community) to condone another (depriving lesbians and homosexual men of custody). 
It is analogous to the argument, now more or less in disfavour,” that a child 
should not be given into the custody of a parent who has entered a mixed race 
relationship, for fear of teasing and discrimination in the schoolyard. Since it has 
been recognised that this approach reinforces racist attitudes, and since studies indicate 
that concerns about the relationships of the children of lesbian mothers with their 
peers are overrated,” the peer group argument used in cases involving lesbian or 
gay parents should be viewed as problematic. Both judges used the mother’s 
recognition that this was an issue which would have to be dealt with sensitively 
against her, by saying that she herself recognised the problems which would arise 
from their relationship.” This point illustrates the Catch 22 nature of the difficult 
choices that lesbians face in trying to argue for custody in a court of law. 

The treatment by these judges of peer group homophobia arguably exaggerates 
the extent to which teasing on these grounds will occur — it may occur, but it also 
may not?’ — as well as ignoring that teasing and jeering occur daily over any 
number of issues, ranging from the brand name of a child’s jeans to the issues of 
race mentioned above. While homophobic peer reactions can be painful, it is very 
hard to predict whether, when, or precisely why such reactions will occur, which 
makes the trial judge’s treatment of this issue seem more practical than that of the 
Court of Appeal. In addition, the process through which a child comes to cope with, 
and understand the implications of, adverse peer reactions on any number of issues 
can generate much strength of character.” It can be argued that insulating children 
from prejudicial treatment or remarks, if indeed it is even possible, is not entirely 
desirable. The problems which children of lesbian or gay parents may face from 
peers might better be invoked to stress the need for community education and support 
systems for alternative lifestyles, rather than imposing discretion and secrecy which 
can lead to unhealthy, unsatisfying and, probably, ultimately impossible double 
lives.” 

The positive aspects which may derive from lesbian parenting, such as the 
development of children who are more open-minded and tolerant of differences, 
whether due to sexuality, race, class or disability, will most likely be raised outside 
the courtroom, as it is risky to introduce lesbian-positive arguments in that forum.” 





23 pp 229, 232. 

24 See, for example, Palmore v Sidoti, 104 S Ct 1879 (US Fla, 25 April 1984). See also the discussion 
in Wendy L. Gross, ‘Judging the Best Interests of the Child: Child Custody and the Homosexual 
Parent’ (1986) 1(2) Canadian Journal of Women and the Law 505, at p 314, 

25 See Fiona L. Tasker and Susan Golombok, ‘Children Raised by Lesbian Mothers: The Empirical 
Evidence’ [1991] Family Law 184. 

26 pp 228, 232. 

27 See Tasker and Golombok, op cit p 183. 

28 Sandra Pollack and Jeanne Vaughn (eds), Politics of the Heart: A Lesbian Parenting Anthology (Ithaca: 
Firebrand Books, 1987). See especially ‘Working It Out: Here Comes the Sun,’ pp 249—275. 

29 ibid pp 322—323. 

30 See Nancy D. Polikoff, ‘Lesbian Mothers, Lesbian Families: Legal Obstacles, Legal Challenges’ in 
Pollack and Vaughn, op cit. More radical strategies might include supporting clients’ political awareness 
and taking affirmative steps in other arenas such as the legislatures. The more conventional, and 
sometimes successful, strategy in litigation is to stress how similar lesbian mothers are to heterosexual 
mothers, and that the children of lesbian mothers suffer no greater problems than those of heterosexual 
mothers; see Tasker and Golombok, op cit. See Polikoff, ‘This Child Does Have Two Mothers: 
Redefining Parenthood to Meet the Needs of Children in Lesbian Mother and Other Nontraditional 
Families’ (1990) 78 Georgetown LJ 459, for a more optimistic view of the potential of litigation. 
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What really should be at issue inside the courtroom, at least in the short term, is 
the quality of primary care which a parent can give, and in this regard a mother’s 
sexuality is largely irrelevant.2! Women continue to provide the vast majority of 
primary care in most countries and issues of sexual preference should not detract 
from that fact. 


The Role of Law 


Although the C v C case ended in a ‘happy’ legal result on the surface** for this 
primary caregiver mother, who once again was granted care and control in October 
1990 at the rehearing ordered by the Court of Appeal,” it is unlikely that this 
Family Division decision will be reported. The judicial statements in the Court of 
Appeal decision are therefore those which will gain significance in legal discourse. 
As David Bradley has pointed out, given the trends against citing unreported 
decisions, Court of Appeal judgments with statements in favour of ‘normal families’ 
such as those found in C v C are extremely prejudicial to those who wish to argue 
for custody and who have chosen alternative family forms.* 

These statements also raise difficult questions about the extent to which legal 
solutions proposed to ameliorate the process of deciding child custody disputes can 
address the more fundamental problems underlying definitions of familial forms. 
For instance, the primary caregiver presumption, under which the primary caregiver 
parent is entitled to custody upon separation unless proven unfit, has been advocated 
as a desirable reform by those concerned about the lack of recognition of women’s 
caregiving labour.*> It has also been suggested as a way to diminish the extent to 
which lifestyle issues such as sexual preference are raised to defeat custody claims. 
Yet Nancy Polikoff reports a conversation with a Justice of the West Virginia Supreme 
Court, where the primary caregiver presumption has been developed through judicial 
precedent: ‘I asked the Justice whether a lesbian mother would be considered unfit 
under his state’s standard. His first response was: “We don’t have much of that 
around here.” His second statement was: “We have to rethink our opinions on that 
since the coming of AIDS.” 

As well as indicating a considerable degree of ignorance and homophobia about 
the phenomenon of AIDS, the West Virginia Justice hinted that while the primary 
caregiver presumption might be appropriate for heterosexual families, when it came 
to lesbian mothers, other considerations of ‘fitness’ might arise. Given the evidence 
in C v C that the mother was the principal figure in the child’s life and had cared 





31 See Tasker and Golombok, op cit. Further thought could, however, be given to ways of using litigation 
to educate the legal profession and the public about the benefits of raising children outside familial 
environments typically viewed as ‘normal’ or ‘best.’ On the difficulties of arguing a radical politics 
of sexuality in legal discourse, see Didi Herman, ‘“Sociologically Speaking”: Law, Sexuality and 
Social Change’ (1991) 2(2) The Journal of Human Justice 57. 

32 We do not know what kind of absolute happiness this result provided, as legal decisions do not reveal 
the various levels of misery and disruption created by the processes leading up to a ‘victory’ in court. 

33 p224. 

34 See Bradley, op cit pp 199—200. 

35 See Richard Neely, ‘The Primary Caretaker Parent Rule: Child Custody and the Dynamics of Greed’ 
(1984) 3 Yale Law and Policy Review 168; Smart and Sevenhuijsen, op cit; Susan B. Boyd, ‘Potentialities 
and Perils of the Primary Caregiver Presumption’ (1990) 2 Can Fam LQ 1. Under the new Children 
Act 1989 in England, this issue will probably be discussed under the terms of which parent receives 


a primary ‘residence’ order, since the concepts of custody and access have been legislatively reitiqvéd: os 


36 Polikoff in Pollack and Vaughn, op cit p 330. RAN 


The Modern Law Review [Vol. 55 


for C primarily for almost six years out of seven, primary caregiving clearly took 
a second place to issues around sexuality and preference for the ‘norm’ of the 
heterosexual nuclear family, which the father of C could now offer. Stressing primary 
caregiving by means of a legal presumption may, therefore, not go to the core of 
the problem of how to challenge the dominance of the heterosexual nuclear family 
model. 


Back to ‘The Ideal Family’ 


C v C thus demonstrates the power that the idea, if not the reality, of the heterosexual 
nuclear family continues to hold in English custody law. One author has indeed 
argued that we can better understand denials of custody to homosexual or lesbian 
parents in the context of their relationship with a person of the same sex, rather 
than on the basis of sexual orientation discrimination per se.?’ In other words, it 
is the fact and visibility of an alternative spousal or familial relationship which is 
particularly threatening and which prompts the invocation of the norm of ‘the family,’ 
a norm which has implications also for the subordination of women generally. This 
point returns us to the significance of the debate over ‘the family,’ especially in 
feminist literature. 

Feminists have criticised the way in which state and legal policies have reinforced 
a particular familial form, and have stressed the ways in which this type of family 
is oppressive to women.” This idealised type of family is heterosexual, nuclear, 
generally white and middle class, and usually involves a dependent role for the woman 
who has more responsibilities for home and childcare than the man, and who 
preferably remains outside of the workforce. Some women of colour have reacted 
strongly against this critique of the family which they say, with considerable reason, 
has been constructed largely by white middle class feminists, about white middle 
class women. They argue that in many western capitalist societies such as England, 
‘the Black family has been a site of political and cultural resistance to racism’? 
rather than a site of oppression to women. In addition, far from state and legal policies 
reinforcing ‘the family,’ in the eyes of many black people, state policy has been 
directed at diminishing the integrity of actual black families, through immigration 
policies and child protection laws, for instance.” 

Cases like C v C illustrate, however, the ways in which a dominant notion of 
the ‘normal family’ can marginalise other familial forms, such as black families 
and lesbian families. They raise the possibility that many white feminists and women 
of colour have been talking at cross purposes, at least to some extent. There has 
been a tendency to blur the important distinction between dominant ideological notions 








37 ‘Note: Custody Denials to Parents in Same-Sex Relationships: An Equal Protection Analysis’ (1989) 
102 Harv L Rev 617, at 636. This is not to say that winning custody is easy for a person who is said 
to be homosexual or lesbian but who has no visible partner. Rather, the visibility of a same-sex 
relationship may render chances of success even more difficult, and this has something to do with 
the idea of the ‘normal family.’ 
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context, state policies have certainly resulted in the fragmentation of aboriginal families and culture, 
not least through child welfare laws; see Patricia A. Monture, ‘A Vicious Circle: Child Welfare and 
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of ‘family’ and lived experience within families.“ For instance, white feminist 
critiques of the family have not so much been directed at diminishing the positive 
aspects that can be provided by familial life, particularly for individuals who 
experience racism or homophobia outside the familial realm. Rather, the point is 
to demonstrate how public policy has privileged one type of family which has 
predominated in modern western societies. Among other things, this family has 
been characterised by a rather strict division of labour between women and men, 
in the home and in the labour market, which often leaves women impoverished and 
lacking in self-esteem. This same public policy has had a way of diminishing the 
ability of alternative familial forms, such as same-sex families and black families, 
to flourish. 

This is not to say that many points raised by black feminists have not been valid. 
Most white feminist critics of ‘the family’ have not been careful to make it clear 
that they were addressing a particular idealised family form probably more relevant 
to white women than black women in western societies. Many have not considered 
the relevance of race to the differential material and ideological circumstances of 
black and white women’s lives. Most white feminists writing on familial ideologies 
have not addressed the notion that ideologies of womanhood are race and class- 
specific. That white feminists have often been blind to issues of race does not 
necessarily mean, however, that all insights of their work are mistaken. 

It is, then, crucial to continue to develop a critique of dominant ideas of ‘family,’ 
but a critique which is sensitive to the ways in which various ideologies or discourses 
on ‘family’ may differ according to race, class and sexual orientation. We must 
develop a critical stance on ‘the family’ which retains a sense of the different and 
often contradictory levels at which we think of family, for instance dominant and 
very powerful ideological notions of family as opposed to discourses of resistance 
developed through experience in alternative familial forms. A sense of the 
strengths one can derive from familial relationships which challenge traditional power 
configurations can be developed, while recognising that these strengths will often 
be diminished by the dominant ideologies on the family. Seeking to shift these 
dominant ideologies requires illumination of the differential experiences of real and 
diverse families in relation to them. Challenges must continue to be made to the 
way in which the legal system tends to reinforce an idea of the ‘normal family’ 
which inhibits healthy and open development of alternative familial forms. 


Conclusion 


Returning finally to C v C, my line of argument indicates that while same-sex families 
have the potential to encounter difficulties and traumas just as heterosexual families 
do (although some of these difficulties may be different), they have their own strengths 
and benefits to offer. Some of these strengths do, however, present a challenge to 
what is often viewed as ‘normal’ by key legal institutions such as the judiciary. 
If Balcombe LJ wished to be as neutral on this issue as he claimed to be on the 
issue of religious preference, then he might start from this perspective rather than 


41 Shelley Gavigan’s paper, ‘Paradise Lost, Paradox Revisited: Feminism, Family and Law,’ presented 
at the University of Toronto Faculty of Law, 25 January 1991, informed my analysis in this part. 
42 See Daiva K. Stasiulus, ‘Theorizing Connections: Gender, Race, Ethnicity and Class’ in Peter S. Li 
(ed), Race and Ethnic Relations in Canada (Toronto: Oxford University Press, 1990) 269, at p 287. 
43 See Patricia Hill Collins, Black Feminist Thought (Boston: Unwin Hyman, 1990). 
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assuming that heterosexual families will be more problem-free. Social science 
research on the topic increasingly lends support to this view.“ This would be a 
significant step towards the de-privileging of the heterosexual white middle-class 
nuclear family in social and legal policies. 


Fair Comment by the House of Lords? 
P.J. Sutherland* 


The defence of fair comment is generally regarded as the bulwark of free speech 
in the law of defamation. When a defamatory statement represents an expression 
of opinion or comment as opposed to a statement of fact, fair comment gives a 
complete defence provided it is proved that the opinion is fair, that it is based on 
facts which are true and that it concerns a matter of public interest.! In Telnikoff 
v Matusevitch,* the House of Lords formulated the correct approach to determining 
whether a statement should be classified as comment rather than fact, and adopted 
a restrictive view. In the same case, however, the protection afforded by the defence 
to statements classified as comment has been bolstered by the adoption of a wholly 
objective test of fairness. 

In Telnikoff, the plaintiff wrote an article in the Daily Telegraph criticising the 
BBC’s Russian Service for over-recruiting from Soviet ethnic minorities. In a heated 
reply published in the same newspaper, the defendant accused the plaintiff of racism. 
In particular, he remarked that the plaintiff had demanded that the ‘BBC’s Russian 
Service should switch from professional testing to a blood test.’ The trial judge 
dismissed the plaintiff's claim in defamation before the defendant had given evidence, 
on the ground that any reasonable jury would be bound to uphold the defendant’s 
plea of fair comment. On appeal, it was held by a majority of the House of Lords 
that, in determining whether a statement in the defendant’s letter constituted fact 
or comment, the letter must be considered without reference to the original article 
for context. Since, on this approach, it would have been open for a reasonable jury 
to conclude that the defendant’s statement did represent an allegation of fact, the 
appeal was allowed. 


Fact or Comment? 


The defence of fair comment was last considered in detail by the House of Lords 
some forty years ago in Kemsley v Foot,’ when Lord Porter stated that the defence 
only applies to statements in which a substratum of facts is indicated with sufficient 
clarity. If so, these facts may then be referred to in determining whether the comment 
is fair.‘ In Telnikoff, Lord Keith, with whom Lords Brandon, Templeman and 


44 See Tasker and Golombok, op cit. 
*School of Law, King’s College London. 
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Oliver agreed, found nothing in Kemsley v Foot to suggest that similar reference 
may be made in deciding whether the statement is fact or comment. Unfettered by 
this or any earlier precedents, Lord Keith dealt with the question as a matter of 
principle, and based his decision on the fact that the defendant’s letter must have 
been read by a substantial number of people who had not read the plaintiff’s original 
article.* 

On the other hand, Lord Ackner, in a dissenting speech, considered that if a jury 
were not entitled to look at the subject-matter referred to in the comment, it would 
place an unjustified restriction on the defence of fair comment and therefore upon 
freedom of discussion in general. By analogy with Kemsley v Foot, the ability of 
a defendant to comment should not depend on whether the reader is aware of the 
subject-matter of the comment.‘ Furthermore, in Lord Ackner’s view, it would be 
impractical for the jury to have to refer to the original article in deciding whether 
a comment is fair, and yet be directed to ignore it in deciding whether it was comment 
at all.” Lord Ackner considered that the more restrictive approach of the majority 
would render the freedom to comment on a matter of public importance ‘from a 
practical point of view, illusory or non-existent.’* However, this may well over- 
state the matter, since this first aspect of the decision in Telnikoff is likely to be 
of significance in only a limited category of cases, for the following reason. 

Generally, the issue of whether a statement is one of fact or comment can be 
determined by examining the statement in isolation. If the statement is at least 
theoretically susceptible of proof by objective criteria, then it is a statement of fact. 
If, on the other hand, it represents the expression of a moral or aesthetic judgment, 
then it constitutes opinion or comment. Classification in this way depends upon 
the nature of the words used in the statement, and is thus largely unaffected by 
consideration of the statement’s context. 

Although this approach appears to be correct in principle, not all judges have 
recognised its logic. In Kemsley v Foot, for example, Lord Porter cited with approval 
the following extract from Odgers on Libel and Slander (6th ed, 1929)°: ‘If the 
defendant accurately states what some public man has really done, and then asserts 
that “such conduct is disgraceful,” this is merely the expression of his opinion ... . 
But if he asserts that the plaintiff has been guilty of disgraceful conduct, and does 
not state what that conduct was, this is an allegation of fact.’ However, it is difficult 
to see how a description of conduct as ‘disgraceful’ can be anything other than a 
matter of subjective judgment, and hence an expression of opinion. Reference to 
precise factual details of the conduct itself can affect no more than the fairness of 
this opinion. '° 

This general rule — that classification of a statement as fact or comment is 
independent of its context — admits of an exception, however, where the defendant’s 
statement takes on a wholly different meaning when reference is made to facts 
extrinsic to the statement itself. The law of defamation has its own terminology 
in relation to statements capable of bearing more than one meaning: a secondary 
meaning which a statement bears in addition to its literal one is known as an 
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It might be argued, however, that the law is right to treat such statements as factual, since a defendant 
who asserts his judgment without providing a factual foundation should bear the burden of justifying 
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‘innuendo.’ A ‘true’ innuendo is one in which the plaintiff relies upon some extrinsic 
facts, known to at least one reader of the statement, which render the statement 
defamatory. In a ‘false’ innuendo, on the other hand, the plaintiff does not rely 
upon extrinsic facts, but merely states that some secondary meaning is to be inferred 
from the statement itself. Ordinarily, it is the plaintiff who alleges the existence 
of an innuendo, before seeking to prove its defamatory nature. 

Telnikoff raises the notion of innuendo in a different context, however. In this 
case, the plaintiff relied on the literal meaning of the statement, namely that the 
plaintiff had advocated blood-testing (a fact), and it was the defendant who, on the 
basis of extrinsic facts (the original article), sought to rely on a secondary meaning, 
namely that the ‘plaintiff's view amounted to racism (a comment). In effect, 
Telnikoff was a case of a ‘reverse true innuendo.’ 

However, cases in which the defendant’s statement is prima facie one of fact, 
though bearing a (‘reverse true’) innuendo which constitutes only comment, will 
probably be rare. Such a case is only likely to arise where the defendant’s statement 
comprises a metaphor. Furthermore, the metaphor must be an unusual one, for 
commonly used metaphors represent only false innuendos, which are less problematic. 
For example, the allegation that ‘the plaintiff is a beast’ constitutes a statement of 
fact if taken literally. However, the meaning conveyed by this statement is not that 
the plaintiff has hooves for heels and lives in a swamp, but that the plaintiff has 
(at the very least) behaved discourteously, which represents an expression of opinion 
— whether viewed in isolation or in the context of extrinsic facts. Hence, since 
‘unusual’ defamatory metaphors such as the one in Telnikoff probably represent a 
very limited class of statements, it may well be going too far to suggest that by 
denying the authors of such statements the defence of fair comment (unless the 
statement’s context is reproduced) public discussion has been ‘seriously curtailed.”!! 

The effect of the decision on public discussion can perhaps best be seen by 
considering the position of the newspaper editor. In one sense, it might not be thought 
unreasonable to place upon a newspaper editor the burden of reproducing a state- 
ment’s context in these circumstances. Since such a metaphor represents a prima 
facie defamatory statement of fact, the editor’s attention should, in any event, be 
alerted to the question of whether it can be justified. On the other hand, even once 
alerted, editors are now likely to decline to publish a statement containing a metaphor 
of this kind where reproduction of the material which provides its context is 
impractical or inconvenient. This will be the case, for example, where the defendant’s 
statement is directed at an extended course of the plaintiff’s affairs, or where the 
defendant criticises the general thrust or theme of an article written by the plaintiff, 
as was the case in Telnikoff. To this extent, free speech has indeed been curtailed. 


The Test of Fairness — Subjective or Objective? 


The plaintiff's second ground of appeal to the House of Lords concerned the 
appropriate test for fairness in the defence of fair comment. He argued that in addition 
to satisfying an objective test (‘could any man, however prejudiced or obstinate, 
honestly hold the view expressed by the defendant in his letter?’!?), a comment 
must also represent the defendant’s own view before the defence applies. Accordingly, 
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he argued, the trial judge had been wrong to stop the case before the defendant 
had proved that he honestly believed that the plaintiff was a racist. 

This question has become so riddled with confusion that even the two leading 
textbooks provide apparently conflicting answers. At para 729, Gatley on Libel and 
Slander (8th ed, 1981) takes the view that honesty of belief is the ‘cardinal test’ 
of fair comment (an expression used by Lord Denning MR in Slim v Daily 
Telegraph,'? and cited in a number of subsequent cases). On the other hand, 
Duncan & Neill on Defamation (2nd ed, 1983) suggest that the test is entirely 
objective, and absence of belief in the opinion expressed is a matter for the plaintiff 
to prove in establishing malice. 

The House of Lords in Telnikoff adopted the latter approach. Lord Keith, with 
whom the other Lords agreed,'5 expressly approved the judgment of Lloyd LJ in 
the court below, who had extensively reviewed the relevant authorities.'* Support 
for both subjective and objective approaches to the test of fairness can be found 
within these cases. However, the only occasion on which the matter was fully 
discussed was in Cherneskey v Armadale Publishers Ltd,” where a majority of the 
Supreme Court of Canada adopted a subjective interpretation of the defence." 
Lloyd LJ preferred the view of the minority in the Cherneskey case: namely, that 
because of a number of inconsistent paragraphs in the surrounding text, para 729 
of Gatley could not be regarded as authoritative. He reconciled those English cases 
which appeared to apply a subjective test of fairness by stating that they were either 
contrasting fairness with reasonableness, or, as in Slim v Daily Telegraph, they 
were cases in which the term ‘fair comment’ was used in a comprehensive sense, 
to include the absence of malice.!? 

However, the House of Lords’ rejection of a subjective test of fairness did not 
mean that they accepted a traditional test of reasonableness. The objective test 
now approved by the court (‘could any fair-minded man honestly express that 
opinion?’”), although once couched in terms of ‘reasonableness’ and ‘moderation,’ 
is, in its present form, more akin to the ‘irrationality’ or ‘perversity’ test of 
Wednesbury unreasonableness familiar to administrative lawyers.?! The test allows 
‘the crank, the enthusiast, [to] say what he honestly thinks just as much as the 
reasonable man or woman who sits in the jury’ (per Diplock LJ in Silkin v Beaverbrook 
Newspapers”). Indeed, the label fair has been criticised as misleading, since the 
objective test admits even comments which are prejudiced and hence manifestly 
unfair.” Calls to rename the defence ‘comment’ (eg by the Committee chaired by 
Faulks J in 197574) now appear even more justified, since the supposed fairness 
of such comments cannot be explained even in terms of the defendant’s honest belief. 
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On the other hand, a number of authorities suggest that if a defendant imputes 
a dishonourable motive to the plaintiff, then a more restrictive test of reasonableness 
applies, namely, the comment is only fair if it is an inference which it was reasonable 
for the defendant to draw.” Although these were not referred to in the House of 
Lords, in the Court of Appeal Lloyd LJ made a point of acknowledging that the 
present case did not fall into this category, and so these authorities may yet 
remain untouched. The Faulks Committee noted, however, that this exception has 
not recently been invoked by plaintiffs, and recommended bringing such cases within 
the ordinary rules.” This would surely be desirable: the narrower approach 
constitutes a greater restraint upon free speech for little apparent reason, and appears 
to defeat the object of the defence of fair comment. Furthermore, it represents a 
confusing anomaly likely to present still further problems for juries in this already 
over-complex area. 

Where the defendant is the actual author of the statement, the court’s decision 
that the test of fairness is wholly objective (in the sense akin to Wednesbury unreason- 
ableness) appears to do no more than place upon the plaintiff the burden of proof 
regarding whether the opinion expressed is actually held. Yet this is not without 
significance. First, since the threshold which a statement must pass in order to be 
defamatory is very low,” it is important, in the interest of free speech on matters 
of public interest, that the defence of fair comment remain as accessible as possible. 
Hence, to presume that the defendant held the view expressed is highly desirable. 

Secondly, while a part-subjective test of fairness would automatically withhold the 
defence from commentators who express an opinion they do not genuinely hold, 
incorporating the subjective condition into the question of malice may not. While 
in the defence of qualified privilege malice can be measured in terms of the 
defendant’s lack of belief in the truth of the statement, or with regard to his or her 
purpose in using the privileged occasion,” the test for malice in relation to fair 
comment is less settled. A defendant’s failure to hold the view expressed is probably 
only evidence of malice, and a jury may be reluctant to find a defendant malicious 
in the absence of an injurious motive. Suppose, for instance, a critic, new to the 
business and lacking in confidence, enjoys the first night of a play but is aware 
that her more experienced fellow critics find it rather ‘amateurish.’ In her review, 
she errs on the side of caution and reiterates their criticism, with the best of intentions 
but without sharing their view. Her review may be defamatory, though almost 
certainly objectively fair, but is it malicious? Arguably not, though the authorities 
are not altogether clear on this point. In Thomas v Bradbury,® Collins MR 
suggests that an intention to injure is necessary,’ while in Merrivale v Carson,” 
for instance, malice is equated with any ‘motive other than that of a pure expression 
of a critic’s real opinion.’™ 

Finally, this second aspect of the decision is of great interest because of its 
implications for a defendant who did not write the defamatory statement but was 
involved in its publication (the ‘non-author publisher’), such as the newspaper editor. 
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Here, if a non-author publisher relied on the defence of fair comment, a subjective 
test of fairness would have to take one of two forms. First, a newspaper editor would 
be required to prove that he shared the view expressed in the statement. However, 
as Dickson J recognised in his dissenting judgment in the Cherneskey case, since 
newspapers play such a vital role in the dissemination of opinions and ideas, this 
approach would unacceptably stifle debate in a democratic society. Alternatively, 
a newspaper editor would be allowed the defence only if he were able to prove 
that the actual author of the statement held the view expressed. To adopt this approach 
would, however, be to impose upon editors a high degree of accountability. It is 
noted in Gatley that such a result would be ‘unfortunate’ for non-author publishers, 
but accepts it on the basis that a newspaper is already liable ‘if there are no facts 
to support the comment, or the facts which would support it are not known to the 
writer, or the comment is based on facts which are untrue.’ This curiously 
negative explanation overlooks an important distinction: all the situations suggested 
in Gatley can usually be objectively assessed, and will often be apparent on the 
face of the article. An editor can, therefore, be considered personally responsible 
for them. 

Although the courts in Telnikoff were not concerned directly with the non-author 
publisher, its decision is significantly more liberal than either of these approaches 
in relation to such defendants. In particular, suppose a newspaper publishes a 
defamatory statement regarding a matter of public interest which is objectively fair, 
but neither the writer nor the editor holds the opinion expressed. Following Telnikoff, 
non-author publishers will have a defence of fair comment to an action in defamation, 
though on either of the above subjective approaches they would not. But could the 
defence be negated by malice? 

The question of whether, in the absence of vicarious liability, a publisher’s defence 
of fair comment is tainted by the malice of the author or a co-publisher was not 
addressed in the Telnikoff case, and therefore remains unsettled. In Egger v Viscount 
Chelmsford," the court held that a publisher’s defence of qualified privilege is not 
tainted by the malice of a co-publisher, but there was disagreement as to whether 
the same principle applied to fair comment. Davies LJ suggested that it did not, 
since all concerned in publishing a writer’s unfair comment haye themselves published 
an unfair comment, and ‘no questions of individual malice or bona fides can 
arise.” If it is indeed the case that the author’s malice taints a co-publisher’s 
defence, then the co-publisher falls with the malicious writer, and the effect of 
Telnikoff is severely blunted. 

On the other hand, it seems more likely that a defendant’s malice must be personally 
established. Lord Denning MR took this view in Egger v Viscount Chelmsford: the 
defendant ‘must prove malice against each person whom he charges with it.’ This 
was the approach recommended by the Faulks Committee.” Furthermore, now 
that Telnikoff has excluded consideration of the writer’s views from the test of fairness 
as applied to the non-author publisher, a corollary of the decision may well be that 
the issue of whether the publisher was actuated by malice is also independent of 
the views of third parties. In this case, even if the circumstances are such that the 
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publisher ought to have realised that the statement did not represent the real view 
of the author, his defence of fair comment will not be negated, for it is well established 
that carelessness alone does not constitute malice.“ Indeed, malice on the part of 
persons such as newspaper editors may, in the absence of some form of ‘campaign’ 
against the plaintiff, be very difficult to prove. 

With a wholly objective test of fairness approved in Telnikoff,.the accountability 
of non-author publishers has not only been made personal, rather than dependant 
upon a third party, but it has also been made substantially less strict. This is open 
to the criticism that there is no longer any incentive for newspapers to check, or 
even to request, that writers submit only their own bona fide views for publication. 
Furthermore, it might be thought that there are sound practical reasons for imposing 
upon a newspaper the risk of liability for the publication of an opinion which was 
not actually held. However, one advantage of the decision which probably overrides 
these considerations is that newspapers, faced with a burden of inquiry limited to 
an assessment of its objective fairness, may now be more willing to publish criticism. 


Insolvency and the Matrimonial Home — 
The Sins of the Fathers: 
In re Citro (A Bankrupt) 


David Brown* 


In exercising the discretion under section 30 of the Law of Property Act 1925 (to 
order or refuse an application to sell the matrimonial or quasi-matrimonial home 
held under a trust for sale), courts in recent years have followed different principles 
in those cases where a trustee-in-bankruptcy is applying for the order as a prelude 
to realising the beneficial share of an insolvent co-owner, from those where one 
co-owner applies for an order against another who wishes to remain, whether alone 
or with children. In the former, the courts have held that, the question being ‘whose 
voice in equity should prevail?’ the answer should usually be the trustee-in- 
bankruptcy’s voice on behalf of the creditors, who should not be kept out of their 
money longer than necessary.! In the latter, whilst prima facie the order under 
section 30 must be one of sale,? the courts have developed the concept of the 
‘collateral purpose’ underlying the trust for sale, that purpose usually being occupation 
as a family home, so that the sale may be postponed if the purpose still subsists, 
ie the marriage, or, if children exist, a wish for the remains of the family unit to 
stay in the home for a given period (for example, until completion of a child’s 
schooling).? 

The judgment of the Court of Appeal in Jn re Citro, to the extent that it upholds 
and enhances this distinction, would seem superficially to add nothing new. This 
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initial impression would seem to be reinforced when one considers that the timing 
of its facts meant that the statutory provisions of the Insolvency Act 1986+ did not 
apply. However, the case is by no means prematurely stale for three main reasons. 
First, it discusses and, it is suggested, restricts, the meaning of ‘exceptional hardship,’ 
a phrase carried through from the case law to the new provisions; second, it is 
important for the interpretation placed upon the new provisions in dicta of Nourse 
and Bingham LJJ; and third, it is significant because the case law will continue 
to apply to hon-married cohabitees. 


In re Citro 


Domenico and Carmine Citro were two brothers in partnership until bankruptcy 
adjudication orders were made in April 1985. The trustee-in-bankruptcy of their 
joint and separate estates issued notices of motion for a declaration as to the beneficial 
interest of the bankrupts in their respective matrimonial homes, and an application 
for orders for sale pursuant to section 30 of the Law of Property Act 1925. Carmine 
was married and living with his wife and three children aged (by 1990) 10, 13 and 
15. Domenico was judicially separated from his wife and left home in 1984. His 
wife stayed there with their three children aged (in 1990) 12, 17 and 20. The 
properties were substantial freehold titles jointly registered, in both cases, in the 
name of husband and wife. Hoffmann J held, which was not appealed, that the 
respective spouses had equal beneficial shares. When taken together, the debts of 
the joint and separate estates of the two brothers respectively, exceeded the net value 
of their half-share in the respective matrimonial homes now vested in the trustee. 

Hoffmann J, purporting to follow the Court of Appeal’s decision in re Holliday 
(A Bankrupt), made orders for sale and possession but to be postponed until the 
youngest child in each family became 16 (1994 and 1995 respectively). The evidence, 
which Nourse LJ said the judge had carefully considered, was that Domenico’s wife 
was not well, neither family had much income, and their children’s education would 
be upset if they had to move. Also, the wives’ shares in the proceeds would not 
be sufficient to purchase an adequate family home. 

The Court of Appeal in re Holliday, Goff LJ presiding, not surprisingly followed 
the principles in previous authorities, two of which® were decisions of Goff J. 
Hoffmann J, in re Citro, regarded himself as authorised to carry out a balancing 
exercise between the interests of creditors and spouse/children. The importance of 
re Holliday lay in the application of judicial discretion, as it is the only reported 
case where the trustee’s voice has not prevailed, the Court postponing sale until 
the eldest daughter was 17 (four years from the hearing). In that case, there were 
three children attending local schools, the wife’s share of the proceeds would be 
insufficient to purchase a reasonable-sized home for them, and it was held highly 
unlikely that there would be any real hardship to the creditors. The husband had 
presented his own bankruptcy petition and the only real creditors were his solicitors, 
bank and mother-in-law, none of whom were pressing for payment. Although the 
court has a discretion, this has been judicially circumscribed so that only in ‘excep- 
tional circumstances’ will the trustee’s voice not prevail.’ In re Holliday itself, Sir 
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David Cairns described previous cases as ones where ‘no sufficiently substantial 
hardship’ had been made out by the spouse,* and re Holliday has been said to be 
a classic example of exceptional circumstances.° 

In the Court of Appeal in re Citro, Sir George Waller dissented, as he thought 
that the children’s education was something to which the judge was entitled to give 
weight in the exercise of his undoubted discretion which should not be interfered 
with. Domenico’s son wanted to stay on to do ‘A’ Levels and Carmine’s eldest 
son was 14.'° The majority, however, distinguished re Holliday as a case where 
the husband presented the petition, no creditors were pressing and, more important, 
the creditors would all be paid in full within a short time.!! If not for the latter 
feature, Nourse LJ would not have described the circumstances in re Holliday as 
‘exceptional.’ Bingham LJ also pointed to the fact that the children in re Holliday 
were much younger. He expressed regret at his decision, as the approach of 
Hoffmann J was ‘conducive to justice in the broadest sense and it reflects the prefer- 
ence which the law increasingly gives to personal over property interests.’!? 

So re Citro illustrates some judicial disagreement as to the application of the 
discretion in the circumstances. The judicial imprimatur given by the Court of Appeal 
to “exceptional circumstances’ (Nourse LJ approving Walton J in re Lowrie) is given 
added importance by the wording of section 336(5) of the Insolvency Act 1986, 
which provides that unless the circumstances are exceptional, the interests of the 
creditors are assumed to outweigh other considerations where there is a section 30 
application one year from the commencement of bankruptcy. Before turning to 
“exceptional circumstances,’ it should be mentioned that the Court of Appeal found 
no difference (indeed, none was argued by counsel) between the situation of the 
separated couple and the family still living together, as regards an insolvency 
situation." 


Exceptional Circumstances 


What circumstances, then, will be held to be ‘exceptional?’ It is clear from re Citro 
that losing one’s home when one is in straitened circumstances, not being able to 
afford a new one and disrupting one’s children’s education, are not exceptional. 
They are ‘merely the melancholy consequences of debt and improvidence with which 
every civilised society has to be familiar.’'4 

As regards education, the door was at least left open by Walton J in re Lowrie 
for educational disruption (particularly ‘A’ Levels) to be taken into account," but 
the suggestion by the majority in re Citro is that such disruption is not of itself 
exceptional. In re Bailey,'* the Court refused to postpone sale until a 16-year-old 
had finished examinations. (One wonders whether the Government’s proposed 
equation of ‘A’ Levels with vocational qualifications would: find favour with 
Walton J!) 
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Illness has also generally received short shrift. Hoffmann J found that Mary Citro 
was not well, but this was not expanded upon in the Court of Appeal. Nevertheless, 
earlier cases suggest that illness, even if serious, will not of itself be a ground for 
postponement. In re Densham," the bankrupt’s wife had a nervous disorder and 
the child had been made a ward of court having been snatched by his previous wife. 
Goff J indicated that if the court was asked to postpone sale for some particular 
remedial purpose, eg a course of treatment, that might be different.'* If the house 
has been specially adapted for a handicapped person, then this too might be an 
exceptional circumstance. Consistent with this is In re Toobman (A Bankrupt) ,* 
where the spouse was suffering from heart disease and anxiety, and medical evidence 
suggested there would be a serious deterioration if she had to leave home. The Court 
held that there was no definite period short of her life for which postponement could 
be ordered, so decided to ‘take a risk with Mrs Toobman’s health’ and ordered 
a sale. Hoffmann J reached a contrary result in re Mott. A widow in her late 70s 
had lived in a house for 40 years, was in poor health and medical evidence again 
showed she would deteriorate if moved. The creditors were mainly the DHSS and 
the Inland Revenue. He held that it was ‘difficult to imagine a more extreme case 
of hardship’ and that sale be postponed until she died. No doubt the widow in the 
latter case could have lived for another 20 years and, in the former, Mrs Toobman 
could have died from even seeing the court order. Lives in the balance? 

Re Citro did not rule out other examples of ‘exceptional circumstances’ than those 
in re Holliday, and it should not be forgotten that (as in the instant case) the Court 
does exercise discretion to postpone sale for short periods (six months or less). But 
it can be seen from the judicial disagreement that it will not be easy to predict whether, 
for example, a child in the middle of medical treatment or actually in the middle 
of ‘A’ Levels year, would suffice to postpone sale, and that the overriding factor 
will be the interests of the creditors in being paid quickly. As Walton J has stated, 
it may be ‘yet another case where the sins of the father are visited on the children, 
but that is the way the world is constructed, and one must be just before one is 
generous. ’?? 

In re Gorman (A Bankrupt), the Divisional Court disapproved a decision of the 
county court judge below to postpone sale for two years in order for the spouse 
to pursue a negligence claim against her solicitors which, if successful, would enable 
her to buy out the trustee-in-bankruptcy. Vinelott J, however, whilst differing on 
the merits of the claim (the comments are in any event obiter), described the 
predicament as a ‘hardship’ not present in any other case, and suggested that the 
parties agree to grant her an option to purchase, with sale being deferred until 
determination of the negligence claim, the spouse being accountable for interest 
from the date of the hearing. It is doubtful, if such a scheme had been embodied 
in a court order, whether it would survive the scrutiny of the Court of Appeal after 
re Citro, given that it could hardly be said to be exceptional hardship when set against 
the risk and time involved in any litigation. 

The survival of Citro is given added emphasis by the recent decision of the Court 
of Appeal in Lloyds Bank plc v Byrne,” to the effect that the same principle 
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applies where a plaintiff with a charging order seeks an order for sale over a co- 
owned matrimonial home. Under the Charging Orders Act 1979, the court has an 
unfettered discretion to consider all the circumstances in deciding whether or not 
to make an order absolute.?> When the order is made, it takes effect in all respects 
as if it were an equitable charge created by the debtor.”* The effect of a charging 
order is thus to convert an unsecured into a secured creditor?’ to the extent of the 
debt. Counsel for Mrs Byrne argued that the same principles should not be applied 
for three principal reasons. First, that creditors in bankruptcy are generally unsecured 
whereas the judgment creditor was secured, implicitly suggesting that the latter was 
already adequately protected. Second, enforcement costs were higher for the trustee 
in bankruptcy. Third, the trustee had a statutory duty to realise the assets for the 
benefit of all creditors. 

Parker LJ gave short shrift to the first two points and, whilst he acknowledged 
that the Court of Appeal in re Citro had emphasised the element of statutory duty 
on a trustee in bankruptcy, he did not think that it should alter the position. He 
said it was ‘a powerful factor to be borne in mind when considering the discretion’ 
but that it should not alter the approach. As the decision was that the discretion 
should almost always be exercised one way, this does not seem very illuminating. 
Surely it should not be a factor when considering ‘exceptional circumstances,’ the 
only area where the discretion really survives? 

As regards the first argument, there is clearly a difference between the trustee 
in bankruptcy’s position and that of a secured creditor. Parker LJ suggested that 
perhaps the latter’s claim was even more pressing given that it would usually be 
one large outstanding debt but, in the absence of empirical evidence, this is tenuous. 
The Court of Appeal had earlier refused to make a charging order absolute where 
it would make a judgment creditor a secured creditor and put him in an advantageous 
position where the company was or was imminently insolvent. Thus, the Court 
in Byrne were a little dismissive of counsel’s argument about the difference between 
unsecured and secured creditors. The security which an order absolute confers gives 
judgment creditors better rights on insolvency than unsecured creditors, but it does 
not inexorably follow from this that their voice should almost always prevail in 
the same way as the trustee in bankruptcy. Indeed, there is no suggestion of this 
prior to re Citro. In Thames Guaranty v Campbell,” in considering whether or not 
an order should be made compelling performance of an equitable charge over the 
husband’s share of a matrimonial home, the Court of Appeal rejected an argument 
that no order should be made because it would lead to a likely order for sale under 
section 30 LPA. Following re Holliday (A Bankrupt) ,® it was emphasised that the 
Court’s discretion on section 30 applications was a real one, in which the conflicting 
claims of the creditor and the wife must be weighed in the balance, although on 
the facts the Court did not interfere with the judge’s discretion to refuse performance 
of the charge. In First National Securities v Hegerty,*' the Court of Appeal again 
accepted the view of Bingham J below that the section 30 application was the 
appropriate time to assess the competing equities between the wife and holder of 
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a charging order.” So there was nothing in the authorities compelling the Byrne 
Court of Appeal to apply the rigid principles of Citro to charging order cases. 

Counsel for Mrs Byrne argued that the bank, in enforcing a debt of her husband 
against his share in the home, could not be in any better position than that of the 
husband, and since the marriage was still subsisting so that the purpose of the trust 
for sale was still extant, no order could be made under section 30. Parker LJ rejected 
this view, holding that ‘the bank are not claiming under Mr Byrne, they are asserting 
rights over his share in the proceeds of sale.’ This must be wrong, as there is no 
question of any proceeds arising unless the bank’s section 30 application succeeds. 
Although Parker LJ goes on to say that the court has a discretion as to whose voice 
in equity ought to prevail, it is clear that he is applying Citro and holds that there 
are no ‘exceptional circumstances,’ so the bank must prevail. He stated that if the 
court were to hold that the bank could be in no better position than Mr Byrne, 
who it was conceded could not get an order against his wife, it would defeat the 
purpose of section 30, which was to ‘do what is fair, just and equitable.’ But, whilst 
the bank was undoubtedly a ‘person interested’ within section 30, it has been said 
that this phrase refers to some ‘proprietary interest under the trust.’ In the same 
case, an application for an order for sale by a receiver by way of equitable execution 
was refused, Upjohn J observing that ‘the receiver can have no higher right than 
the husband.’ It is suggested that an equitable chargee is in no better position, 
so that the reasoning, if not the result, in Byrne, was not inevitable.” 


Exceptional Hardship 


The importance of the “exceptional hardship’ category lies in its statutory continuation 
in section 336(5) of the Insolvency Act 1986. In addition, the new Insolvency Act 
provisions with regard to the matrimonial home, despite the recommendation of 
the Cork Committee,” do not extend to cohabiting couples or any other co-owners, 
so that the principles laid down in re Citro will continue to govern the growing 
number of such relationships.*’ 

The Cork Committee recommended that the discretion of the courts be altered 
so as to delay, but not cancel, enforcement of creditors’ rights against the matrimonial 
home. The court should continue to have a wide discretion, but very lengthy 
postponement should be rare. In particular, they recommend that the welfare of 
any children, ailing or elderly dependents be given primary consideration. They 
highlighted a list of factors to be considered in exercising the discretion but pointed 
to the ages and needs of children, desirability of avoiding emotional and educational 
disruption, and the interests of the community in keeping the family in suitable 
accommodation. The whole tenor of their recommendations was to alleviate 
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personal hardship of (usually) innocent spouses and children by delaying enforcement 
of creditors’ undoubted rights. 

These recommendations were watered down in sections 336—338 of the Insolvency 
Act 1986. The political history of this process has been well documented else- 
where. What one is left with is a compromise to redress the balance which the 
Government felt Cork had weighted too firmly against creditors. This compromise 
excluded the provision (shadowing the Matrimonial Homes Act 1983 on which the 
1986 provisions are apparently modelled) that the children’s welfare should be 
paramount, and contained no reference to other dependent relatives. Where the 
trustee’s application is made more than a year after the bankrupt’s estate first vested 
in him, then it is assumed, in the absence of exceptional circumstances, that the 
interests of creditors outweigh all others. However, where the application is 
made before that year, there is a list of circumstances, including the needs of any 
children, interests of creditors, conduct of the spouse and all other circumstances 
of the case except the needs of the bankrupt, which the court should take into account 
when making ‘such order as is ‘just and reasonable’ having regard to them.*! 

In re Citro, the majority referred to these provisions by way of dicta, as reinforcing 
their judgment that in the absence of exceptional circumstances the creditors should 
prevail. But they referred to section 336(5), which only applies where the application 
is made a year after the estate vested in the trustee. They acknowledged that Parlia- 
ment was approving the test laid down in re Lowrie. Their Lordships’ comments on 
this point implicitly suggest that Parliament was confirming the previous trend of case 
law in all cases, not just where the application is after one year, as they do not 
expressly advert to the ‘one year’ requirement. It should be strongly emphasised 
that the previous case law only applies where the application is made after one year, 
or in cases outside the Act (ie non-married co-owners), and that to adopt any other 
position would be to subvert the intention of the Cork Committee further than 
Parliament has already done. 

It seems that the intention of the Government amendment was to provide a one 
year ‘maximum breathing space’ in which the family could resettle themselves.” 
In practice, insolvency practitioners may now wait ‘the statutory year’ before 
applying, or negotiate something similar with the occupying spouse. But what is 
not clear is, if an application is made before that time, what period of postponement 
the court can make, or whether the order can be varied after the year has expired. 
It is suggested that the words of the statute should be interpreted literally and the 
court in this situation has the discretion set out in section 336(4) and should not 
be fettered to any minimum period of postponement. This may not carry out the 
intention of Parliament, and is something of a damage limitation exercise, but it 
carries out the intention of the Cork Committee to some extent in cases where the 
application is made before the year is up. Any implicit suggestion in re Citro to 
the contrary should be scotched before it takes hold. 

A trustee-in-bankruptcy can apply for a charge on the matrimonial home where 
he is unable to realise it immediately. Indeed, he cannot usually secure his own 
release unless he has done so.“ With this extra security for creditors, it might 
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seem doubly harsh that the Government saw fit to water down the Cork proposals 
for applications before the one year period. 


Conclusion 


It is not inevitable, as Walton J suggested,” that the sins of fathers be visited on 
their children and spouses. Bingham LJ, in re Citro, suggests a trend in favour of 
personal rather than property interests. One can forgive a non-Chancery lawyer 
for such a statement which, to the disappointment of many, is not borne out in recent 
decisions of the higher courts.” But it is also given the lie by the Insolvency Act 
1986 with regard to the matrimonial home. Parliament, in the context of an insolvency 
statute, has, not surprisingly, come down on the side of the creditors. It is disap- 
pointing that the Law Commission,* in suggesting a reformed trust of land, has 
accepted without question the insolvency standpoint. The dismal conclusion as a 
result of the combination of this, the 1986 Act and Jn re Citro, is that until there 
is a sea-change of parliamentary and judicial opinion so that Bingham LJ’s statement 
becomes accurate,” in the necessary balancing exercise between creditors as 
against bankrupts and their families, the former will always win in the end, and 
that end comes sooner rather than later. 





45 In re Bailey, op cit. 

46 At 896B. 
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1964), discussed at 5 OJLS 132, at 140 (Gravells). 
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REVIEW ARTICLE 


Writing ‘Law and Society’ Histories 
David Sugarman* 


W.R. Cornish and G. de N. Clark, Law and Society in England, 1750—1950, 
London: Sweet & Maxwell, 1989, xii + 690 pp, £42.00 hb, £29.50 pb. 


Conceived over twenty years ago, this eagerly awaited text has been a long time 
in the making. While several draft papers were completed by Geoffrey Clark prior 
to his death in 1972, the vast bulk of the considerable material and writing that 
makes up this substantial book is the work of Bill Cornish. Without Cornish’s 
assiduous commitment, this book would never have seen the light of day. Its 
appearance is undoubtedly an important event for modern legal history. 


I 


Law and Society in England, 1750—1950 (hereafter Law and Society) is a work 
of historical synthesis — much of it the finest of its kind to date — whose low-key 
presentation nonetheless demands our attention. Its ambition is dazzling: to explain 
the development of law and legal practice from 1750 to 1950 in the context of the 
surrounding political, economic and social climate.' This, then, is no antiquarian 
legal history but one whose aims are presentist and polemical. Its starting point 
is the continuing neglect of recent legal history within lawyers’ legal history and 
legal education more generally. Thus, its title is itself a challenge, communicating 
a somewhat different vision of the enterprise than earlier, more conventional guides 
to legal history. 

But the book aspires to more than the reorientation of legal history courses. Its 
ultimate raison d’être lies in its strong commitment to a liberal, contextual approach 
to legal education and scholarship. By treating law in a more systematically historical 
fashion than usual, the authors hope to contribute towards the broadening of legal 
education. This recognises that legal history plays an important role in defining 
and legitimating the character of legal education and scholarship. From this 
perspective, legal history can and should be refashioned to take on the mantle of 
an all-purpose subversive, illuminating the connections between legal, socio-economic 
and political change, thereby enlarging and supplementing the study of law. Here, 
then, is a 690 page textbook that attempts to historicise in a contextual fashion those 
parts of the legal curriculum that other vehicles of liberalisation have not yet reached. 
In so far as the task can be undertaken, Cornish and Clark do it with a style and 
panache that can only be admired. 

Notwithstanding its undoubted merits, this book also illustrates the considerable 
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pitfalls that await those bold spirits who venture to write general, ‘law and society’ 
type histories. For this reviewer at least, the authors’ largely unspoken assumptions 
about the writing of history, and the means used to fulfil their laudable goals, obstructs 
to some degree what they purport to be doing. Thus, from time to time they accept 
highly questionable notions of the subject-matter of legal history, thereby unwittingly 
reproducing the values and conventions of the historiography and legal scholarship 
that they seek to transcend. Increasing the ratio of ‘context’ to ‘law’ and enlarging 
the references to the historical literature are undoubtedly useful; but they cannot 
of themselves achieve the larger ambitions of this text. 


II 


Law and Society takes the form of seven major survey essays covering the great 
institutions and developments of the English legal system (Criminal, Labour and 
Land Law, as well as Poverty and Education, Commerce and Industry, the Family 
and Accidents). It is prefaced by a wide-ranging introduction which explores ‘the 
relation of law and the legal system to society in general, and to the economy and 
the organisation of politics.” The chronology of the introduction, and several of 
the other essays, is divided into two periods: 1750 to 1875 and 1875 to 1950. In 
this way, the Judicature Acts 1873—75 serve as a convenient marker to separate 
the two halves of the narrative in most chapters. 

The book draws together a wealth of materials from a multitude of different sources, 
legal as well as social, political and historical, and one of its excellent qualities 
is the way these coalesce to make what is often a readable if highly compressed 
and detailed story. The text is clear and engaging, and although there are occasional 
lapses, its crafting has obviously been a labour of love. It takes you along the many 
trails of English legal history in a manner that produces a most stimulating read. 
The occasional references to the literature of the period add to the pleasures of the 
text. Usually the main issues of concern are identified and the reasons for their 
importance stressed, so that it is known what to expect and why. 

Most books on legal history select and organise their material around those institu- 
tions that are distinctively ‘legal,’ thereby replicating the core categories and 
assumptions of modern substantive law. Cornish and Clark largely break with this 
paradigm. Instead, their work is more functional and problem-orientated. It is 
organised around topics such as ‘commerce and industry,’ ‘labour relations’ and 
‘poverty and education.’ Thus, alongside the usual fare, you also find an illuminating 
discussion of law reform in the context of poverty, poor relief, education, debt, 
public health and housing. Not all the chapters are of the same high quality. But 
at its best, as in the chapter on land, the history of legal doctrine is treated within 
a framework sensitive to issues such as urbanisation, the exploitation of land and 
the control of land use. Here, perhaps more than in the rest of the work, is a 
pioneering effort to bridge and unite the all too often separate fields of economic, 
urban, social and legal hisiory. 

This broader approach is related to another admirable feature of the book. While 
the increasing importance of legislation is only grudgingly acknowledged in much 
of lawyers’ legal history, Cornish and Clark devote a great deal of attention to 
legislation and those areas transformed by statute.* These new directions are aided 
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and abetted by the authors’ search for clues far beyond the realms of legal doctrine 
and legal literature. What in Manchester’ (and even more so, Atiyah*®) was a 
welcome resort to the larger historical literature has in Cornish and Clark become 
a considerable appropriation of and reliance upon the literature of administrative, 
economic, social and political history on a scale that is probably unique in any general 
text on legal history. In this way, the book alerts law students and teachers to the 
pertinence of a wide-ranging body of historical literature still often neglected in 
more traditional legal studies.’ 

In summary, Cornish and Clark provide the best general textbook on modern 
legal history in England — one that is unlikely to be superseded for many years. 
It is vastly informative (one can only wonder at the sheer quantity of references 
and materials that are packed into its compass), stimulating and, above all, it firmly 
debunks the idea that legal history might be boring. 


Ill 


With so much erudition, not to mention hard work, it may seem ungrateful to ask 
for more, but Cornish and Clark aspire to set ‘the history of substantive law and 
legal practice in the two centuries since industrialisation beside the surrounding 
politics and, even more, beside the economic and social conditions which gave the 
law its essential significance.’* To what extent do they accomplish this bold and 
admirable objective? Given that no book of this sort could be comprehensive and 
that significant selection was inevitable, the larger aims of the book stand or fall 
on the ‘how’ and ‘why’ of that selection; that is, its focus, its success in placing 
law and legal institutions within a satisfactory socio-economic and political context, 
and also the extent to which it sheds new light on the relationship between law, 
society, economy and politics.’ 

From this perspective, Law and Society is likely to disappoint many of its readers. 
As we have seen, the book covers a host of topics — politics, economy, ideas, 
education, class, property, contract, the courts and so on. Whilst all these have 
some relevance to and bearing on each other and on legal doctrine and institutions, 
the question of exactly what relevance often remains unaddressed. Why some topics 
and sources are included while others, seemingly more important to its general theme, 
are omitted — and why it tells the story of law and society one way rather than 
another — are left to the reader’s imagination. 

The reader might have expected some guidance from the lengthy first chapter 
to the volume, which is intended to ‘lay a foundation for all that follows’!© — 
perhaps a few concepts, some hints on how to understand changes in law, economy 
and society over time, and some signposting of the major historiographical and 
methodological debates, especially those that have dominated the field during the 
last 25 years. This chapter is the core of the book; and it seemingly accepts the 
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need to address these sorts of questions. Thus, it professes to describe ‘the relation 
of law and the legal system to society in general, and to the economy and the 
organisation of politics,”!' and the connections between ideas, ideologies and socio- 
political and legal practices. Yet the sense of anticipation that this heady cocktail 
evokes is confounded by the time that one reaches the end of the chapter. Neither 
here nor in the rest of the book is there any sustained discussion of the relation 
between law, economy, society and politics. Similarly, the economic, cultural and 
political significance of law and lawyers receives scant attention. It is as if the authors 
believed that the facts speak for themselves. The minimal conceptual apparatus and 
the discussion of the historiography in this chapter are too limited and superficial 
to be really useful. 

This can be illustrated if we consider one of the few general arguments in Law 
and Society — what the book refers to as ‘that most enticing of historical subjects’ 
— namely, the influence of ideas and ideology on legal and socio-economic change. 
This enthusiasm contrasts starkly with much of the more traditional lawyers’ legal 
history, and is most welcome. Alas, the ensuing discussion is unduly confined. Law 
and Society’s treatment of the relationship between ideas, ideologies and society 
takes two major forms. The first provides thumbnail histories of ‘isms’ such as 
individualism, utilitarianism, Evangelicalism and socialism, from which the authors 
briefly elaborate ‘three recurrent dichotomies’ which they claim encapsulate the 
leading ideas and ideologies of the period 1750—1950: what they term the distinc- 
tions between individualism and collectivism, between idealism and utilitarianism, 
and between a belief in the perfectibility of man and in his innate viciousness. 
In fact, the bulk of the discussion here, and when the influence of ideas is considered 
in subsequent chapters of the book, concerns the authors’ thesis that laissez faire 
and individualism were the dominant ideologies of Victorian England. The influence 
of laissez faire and individualism is one of the few fundamental themes of the book, 
and it probably constitutes its /eitmotif. As the authors put it, ‘We ourselves are 
of the view that “Laissez-faire” encapsulated an ideological attitude that for large 
numbers of people and those with real political influence, was a root position. ’'4 

Now it is undoubtedly true that individualism and laissez faire were major features 
of nineteenth-century society; and it is a topic that has spawned an enormous and 
troubled literature. Nonetheless, for some time now historians have stressed the 
ambiguities of laissez faire and individualism. After all, the creation and preservation 
of a ‘market economy’ were in crucial respects sustained by the state: thus, one 
person’s laissez faire was another’s collectivism.'* Moreover, during the last 
twenty-five years, a new history of political and economic thought has increasingly 
stressed that, both as an-idea and as a practice, individualism and laissez faire were 
qualified in a host of ways.'* In particular, alongside the values of individual 
initiative and self-help co-existed those of public responsibility, altruism, philan- 
thropy, service and notions of the common good. Like the idea of individual self- 
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interest, these values had their roots in a rich body of eighteenth-century thought 
sustained in part by Continental notions of natural law, civic humanism and various 
religious creeds which, especially through the vehicle of the Scottish Enlightenment, 
had a significant influence on high Victorian culture. In short, this recent work has 
significantly challenged a historiographical tradition that treated eighteenth-century 
political and economic thought as the story of the rise of liberal individualism." 

This more complex notion of individualism parallels the work of social historians 
who have rejected the treatment of middle-class culture as Philistine, puritanical, 
atomistic and only interested in profit. Instead, social historians are stressing the 
manifold cultural institutions and practices of the middle classes, and the diversity 
of cultures within the middle and working classes.'* For instance, the ‘first genera- 
tion of cotton masters in Lancashire was characterised by a striking variety of social 
and educational backgrounds, and every kind of religious and political avocation. 
They were as likely to be true-blue English Tories of the old school, port-drinking, 
fox-hunting, Anglican traditionalists as puritanical, Nonconformist, Liberal reformists 
... Success as an entrepreneur in the early textile industry clearly did not depend 
upon a particular kind of entrepreneurial mentality or “enterprise culture”.’!® 
Similarly, Victorian society exhibited what one historian has called a ‘vast infra- 
structure of socialism’ in the form of labour churches, the co-operative movement, 
socialist Sunday schools and clubs.” This approach rejects the notion that ideas, 
ideologies and practices are ‘individualistic’ or ‘collectivist’ in themselves. Instead, 
the extent to which ideas, ideologies and actions can be characterised as individualistic 
or collectivist will depend on the ways in which they were used and understood 
in specific historical contexts.?! From these perspectives, the story told by Law and 
Society is less a story of a transformation from individualism to collectivism than 
of shifting strategies to deal with those factors that helped to remake society, such 
as the extension of the franchise and changes in ideas, changes that were powerfully 
accelerated by the Great War. 

Similar problems, both evidential and conceptual, arise when, as in Law and 
Society, individualism is also elevated as the dominant ideology within the legal 
community. The supposed individualism of the common law mind is largely correct; 
but it is of limited value as an explanatory tool. This is because the notion is so 
indeterminate that it could often embrace very different value positions.” “Indivi- 
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dualism’ has become a shorthand which often obscures the complex interplay between 
personal, professional, religious, moral, economic and political factors. Why certain 
features of individualism prevailed over others in specific situations is something 
that has yet to be explained. 

Moreover, it is surely too confining to limit the investigation of the common law 
mind largely to a commitment to laissez faire, precedent and, in the case of the 
Victorian judiciary, the ‘desire to stand apart.” In fact, the nature and scope of 
legal professionalism and the mindset of the legal community were more complex, 
contradictory and contested. Were lawyers independent of particular interests or 
dependent upon particular interests? Gentlemen with privileges and duties or men 
of business? Scientists or practitioners? Guardians of the public interest or of private 
interests? Aristocratic and anti-commercial or contractual and self-interested? Officers 
of the court or the hired hands of the client? The power and legitimacy of the 
profession depended, in part, upon how these contradictory images and discourses 
were synthesised and delineated, both within the profession and in its relation to 
society.” What were the presuppositions and conditions which caused lawyers to 
elevate social, moral and status concerns over immediate financial advantage (and 
vice versa) when determining the nature and parameters of their work? After all, 
barristers did not have to scorn the notion of a direct, contractual relationship with 
their clients; and solicitors need not have spurned accountancy, tax planning and 
so on, thereby creating a vacuum filled by accountants and banks.?5 The undoubted 
influence of laissez faire and individualism is no substitute for the greater historical 
specificity required in the analysis of such issues. 

For broader and richer accounts of the common law mind, one will have to turn 
to Pocock’s celebrated study of the insular, anti-historical and anti-intellectual 
discourses of the common law in the seventeenth century — a mentalité which, he 
claims, established the continuity and perfection of the common law (and of the 
English nation) by way of a quasi-religious or mystical process of law finding and 
application.” To this might be added Dawson’s stress on the importance of the 
oral tradition of legal argumentation in England; and the work of Clanchy and 
Goodrich on the significance of the shift from oral to written communication for 
the power and authority of the legal community.”’ Finally, Arthurs’ work on the 
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dogma of ‘legal centralism’ in Victorian England clarifies that vein of the common 
law mind which assumes that only the courts and lawyers are the proper institutions 
for dealing with the law, with its corresponding tendency to deprecate or ignore 
other forms of ordering and organisation in society.” 

Although there is no sustained discussion of the subject, it is clear that the authors 
treat law as separate from and secondary to society but determined by it. Thus, 
the book ‘sets the history of ... law ... beside the surrounding politics and, even 
more, beside the economic and social conditions which gave the law its esséntial 
significance.’ Similarly, it explores legal history ‘within the economy and society 
which generated them.”2° Now, this way of talking about law and society — with 
its separation of law and society, and its assumption that the major influences shaping 
law are located somewhere outside of and prior to law — has a long-standing pedigree. 
It is associated with liberal and leftist traditions of history writing. In recent years, 
however, it has been increasingly reproached throughout the human sciences. It 
has been challenged because law, society, culture and economy are not external 
to each other; they are part of a larger common complex. ‘Economy,’ ‘property,’ 
‘the family’ and any other set of basic social practices are in crucial respects 
constituted, defined and therefore sustained by the law; and it is difficult to see 
the value of trying to describe and analyse those relations apart from law.?! In 
short, by adopting a one-directional treatment of the relationship between law and 
society and rather unitary definitions of ideas, ideology and classes, the relationship 
between law and society becomes disengaged in ways that are at odds with the aims 
of the book.*? 

If there is little sustained effort devoted to explicating the relationship between 
law and society in the first chapter, there is often less in the later ones. Interesting 
and informative though they are, there is too little discussion of the connections 
between substantive law areas such as contract and company law and the contextual 
material summarised briefly in the first chapter — ‘society and law,’ “economic 
growth and law,’ ‘politics and law,’ ‘ideologies and democracy’ and so on. In 
substance, then, the form of the book is such that ‘law’ and ‘society’ are often 
detached from one another. The relevance, if any, of the contextual material in chapter 
one for the remainder of the book is never systematically explored. 
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Legal Histories’ (1984) 36 Stanford LR, pp 57—126. 

32 cf the discussion of Hay’s view that the effectivity of eighteenth-century criminal law depended upon 
a mixture of terror and gratitude. Law and Society argues that Hay’s thesis only really holds if one 
regards the criminal justice system as ‘mere superstructure’ (p 567). In fact, Hay’s argument cannot 
be dismissed as merely mistaken superstructuralism. His point was that the terror—mercy balance 
was not superstructural but essential to the maintenance of a propertied society which sought to rule 
without the continued need for a full-time police force, the direct enforcement of the army, infiltration 
by spies, etc: D. Hay et al (eds), Albion’s Fatal Tree (London: Allen Lane, 1975) Ch 1. 
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IV 


Writing a general textbook of the sort to which Cornish and Clark aspire is both 
exciting and daunting, especially at the moment. The last two decades have witnessed 
a remarkable renaissance in English legal history and it is the early modern and 
modern periods that have received most attention. This burgeoning interest in modern 
English legal history has been a cosmopolitan and interdisciplinary labour, involving 
many lawyers, historians and legal sociologists working and publishing in North 
America and Australasia as well as Britain. As the numbers of those working at 
the coalface has increased, so the boundaries of the subject have spread in almost 
every conceivable direction, and the number of publications, source materials, 
debates, questions and sub-fields mushroomed. The history of law in society has 
been transformed by this efflorescence.” Thus, today, perhaps more than ever, the 
writing of a general text on law in history encounters the inevitable ‘difficulty 
presented by a moving target.’ 

This expansion and transformation of research on law in history, and the fragmen- 
tation of historical writing that has accompanied it, mirrors what has been occurring 
on a somewhat larger scale within history generally, especially social history. 
Moreover, these changes have been qualitative as well as quantitative. The selectivity, 
omissions and interpretations of many long-standing unifying frameworks are no 
longer accepted. Revisionism is seemingly everywhere, and every historical sub- 
discipline has become something of a battlefield. Today, most historians have 
jettisoned the once dominant meta-narratives of history — the past as a journey to 
democracy or the past as a story of class struggle — and have opted instead for 
interpretative frameworks that are more particularistic, less teleological and which 
no longer reduce historians to mere gatherers of facts. For example, the traditional 
periodisation of the industrial revolution (1780—1850), the character of that revolution 
(a rapid shift towards large-scale factory production, urbanisation, secularisation, 
rationalisation and class conflict), and the treatment of the periods which both 
antedated it and succeeded it, have all been significantly rewritten. In contrast to 
the traditional story, a number of historians have emphasised the uneven, incomplete, 
contradictory and highly contingent nature of socio-economic change.’ That some 





33 D. Sugarman, ‘Theory and Practice in Law and History’ in B. Fryer et al (eds), Law, State and Society 
(London: Croom Helm, 1981) pp 70—106, and ‘Taking Law and Lawyers Seriously’ (forthcoming). 

34 J. Burrow, Whigs and Liberals (Oxford: Clarendon Press, 1988) p ix, referring to the transformation 
of the historiography of eighteenth-century political thought. 

35 M. Fores, ‘The Myth of a British Revolution’ (1981) History 66, pp 181—198; D. Cannadine, ‘The 
Present and the Past in the English Industrial Revolution, 1880—1980’ (1984) P & P 103, pp 131—172; 
E.A. Wrigley, ‘The Process of Modernisation and the Industrial Revolution in England’ (1972—73) 
Jl Interdisciplinary Hist iii, pp 249—260 and Continuity, Chance and Change: The Character of the 
Industrial Revolution (Cambridge: CUP, 1988); R. Samuel, ‘The Workshop of the World: Steam 
Power and Hand Technology in Mid-Victorian England’ (1977) Hist Workshop 3, pp 7—53; 
W.H. Sewell Jr, Work and Revolution in France: The Language of Labor from the Old Regime to 
1848 (Cambridge: CUP, 1980); C. Sabel and J. Zeitlin, ‘Historical Alternatives to Mass Production’ 
(1985) P & P 108, pp 133—176; C. Calhoun, The Question of Class Struggle (Chicago: Chicago 
UP, 1982); D. Washbrook, ‘Progress and Problems: South Asian Economic and Social History, 
c 1720—1860’ (1988) Modern Asian Studs 22, pp 5—40; W.M. Reddy, Money and Liberty in Modern 
Europe: A Critique of Historical Understanding (Cambridge: CUP, 1987); M. Berg, P. Hudson and 
M. Sonenscher (eds), Manufacture in the Town and Country Before the Factory (Cambridge: CUP, 
1983); K. Tribe, Genealogies of Capitalism (London: Routledge, 1981). At more or less the same 
time as this body of work was developing within history, the writings of Foucault and other post- 
structuralists were using history writing to critique the so-called project of modernity and its associated 
notions of unitary histories of society: see, for example, D. Attridge et al (eds), Post-Structuralism 
and the Question of History (Cambridge: CUP, 1987). 
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institutions predominated over others did not necessarily reflect their moral or rational 
primacy.%6 

As the character and chronology of the nineteenth-century revolution in economy, 
politics, government and society have been subjected to revision and counter-revision, 
so the late seventeenth and eighteenth centuries, traditionally a mere prelude to ‘the 
great transformation,” are attracting much more attention. This valuable work has 
challenged in important respects the traditional characterisation of the eighteenth 
century (largely conflict-free, politically dominated by a tiny ruling elite and served 
by a small-scale and largely ineffective government administration). It has also posed 
important questions concerning the precise nature, extent and timespan of the changes 
in government, politics, economy and culture generally associated with the period 
1780—1850.%8 

In criticising the old-style approaches to the period 1750—1950, historians have 
demonstrated that the traditional narratives are in some sense a construction or canon, 
without any secure legitimacy of themselves. The changes in history writing 
summarised above highlight the ways in which available alternatives and newly minted 
canons from hitherto marginalised perspectives — working class, feminist, black, 
Third World and so on — have been struggling to redefine the subject of early modern 
and modern history itself. This process of redefinition reflects and has sustained 
a greater critical awareness of the literary and rhetorical conventions of history and 
other factual and realist writing. But it has also loomed large as the basic assumptions, 
principles and methodologies of history writing and the status of historical knowledge 
have been questioned by, amongst others, Geertz, Habermas, Gadamer, Foucault 
and Derrida in ways which, despite their abstraction and jargon, are increasingly 
difficult to ignore.* 


36 Sabel and Zeitlin, op cit. 

37 K. Polanyi, The Great Transformation, op cit. 

38 J.G.A. Pocock, Virtue, Commerce and History (Cambridge: CUP, 1985); N. McKendrick, J. Brewer 
and J.H. Plumb, The Birth of a Consumer Society (London: Europa, 1982); G. Holmes, Augustan 
England: Professions, State and Society, 1680—1730 (London: Allen & Unwin, 1982); P. Langford, 
A Polite and Commercial People: England 1727—1783 (Oxford: OUP, 1989); J. Brewer, Party Politics 
and Popular Ideology at the Accession of George III (Cambridge: CUP, 1976) and The Sinews of 
Power: War, Money and the English State, 1688—1783 (New York: Alfred A. Knopf, 1989); P. Earle, 
The Making of the English Middle Class: Business, Society and Family Life in London, 1660—1730 
(London: Methuen, 1989). CfJ.C.D. Clark, English Society (Cambridge: CUP, 1985) and Rebellion 
or Revolution (Cambridge: CUP, 1986). See also two valuable essays by Joanna Innes, ‘Jonathan 
Clark, Social History and England’s Ancien Regime’ (1987) P & P 115, pp 165—200 and ‘II 
Representative Histories: Recent Studies of Popular Politics and Political Culture in Eighteenth and 
Early Nineteenth-Century England’ (1991) Jr Hist Sociology 4, pp 182—211. 

39 J. Tully (ed), Meaning and Context: Quentin Skinner and his Critics (Cambridge: Polity, 1988); 
R. Porter and P. Burke (eds), The Social History of Language (Cambridge: CUP, 1987); P.J. Corfield 
(ed), Language, History and Class (Oxford: Blackwell, 1991); J.E. Toews, ‘Intellectual History After 
the Linguistic Turn’ (1989) American Hist Rev 94, pp 581—626; H.R. Veeser (ed), The New Historicism 
(New York: Routledge, 1989); D. Riley, ‘Am I That Name?’: Feminism and the Category of ‘Women’ 
in History (London: Macmillan, 1988); G.S. Jones, The Languages of Class: Studies in English Working 
Class History, 1832—1982 (Cambridge: CUP, 1983); D. LaCapra and S.L. Kaplan (eds), Modern 
European Intellectual History: Reappraisals and New Perspectives (Ithaca: Cornell UP, 1982); 
H. White, The Content of Form: Narrative Discourse and Historical Representation (Baltimore: Johns 
Hopkins Press, 1987); P. Ricoeur, Time and Narrative (Chicago: Chicago UP, 1984); M. Foucault, 
The Order of Things: An Archaeology of the Human Sciences (London: Tavistock, 1970), and ‘Questions 
of Method’ in G. Burchell et al (eds), The Foucault Effect: Studies in Governmentality (London: 
Harvester, 1991) pp 73—86; C. Geertz, The Interpretation of Cultures (New York: Basic Books, 1973) 
and Local Knowledge (New York: Basic Books, 1983); J. Clifford and G.E. Marcus (eds), Writing 
Culture: The Poetics and Politics of Ethnography (Berkeley: University of California Press, 1986); 
L. Hunt (ed), The New Cultural History (Berkeley: University of California Press, 1989); R. Chartier, 
Cultural History (Cambridge: Polity, 1988); P. Joyce, Visions of the People: Industrial England and 
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Fidelity to the sources remains a leading principle for historians, but it does not 
offer a way of interpreting them. Thus, Collingwood’s famous aphorism that ‘history 
is not contained in books and documents, it lives only as a present interest and pursuit, 
in the mind of the historian when he [sic] criticises and interprets those documents 

..’4 has been taken up, enlarged and qualified in ways that have forced the 
historian as author, creator and interpreter to come out of the shadows. For the 
need to select not only which facts deserve attention but the interpretative framework 
which makes those facts coherent and meaningful requires the exercise of imagination. 
‘Ethnographic truths are thus inherently partial — committed and incomplete.’"! 
The traditional exclusion of opinion in the name of objectivity and ‘science,’ and 
the pretence of authorial anonymity — whether in history or law — not only obscures 
the ways those knowledges are produced, but also makes it difficult to make 
allowances for their values when they are not declared. As the current controversy 
surrounding the character of the history curriculum in British schools (more dates, 
kings and queens; less on minorities and ‘foreigners’?) underlines, history is a political 
battleground and also an important way in which we construct our national and 
individual identities. 

These new perspectives are not to every historian’s taste. Indeed, it is difficult 
not to share the unease of many a historian when a few of the more avant garde 
proponents of ‘newness’ seem to abandon history’s long-standing concern with 
agency, causation and context, or advocate that one history is as good as another. 
Yet these new directions are too important to be ignored by those legal historians 
devoted to explicating the interface between law and society. This is not to suggest 
that every history book must labour the reader with long excursions on ‘method’ 
and ‘theory.’ On the other hand, it has become almost impossible simply to ‘do’ 
history. Legal history has to face the consequences of its own normative constructions; 
the lawyer’s favourite phrase ‘without responsibility’ has no purchase here. 

It is difficult to see how the authors of Law and Society can realise their larger 
goals if these problems and possibilities — especially in the light of the changed 
character of modern legal history, history generally and social theory alluded to 
above — are neither acknowledged nor self-consciously addressed, albeit in a 
preliminary fashion. For there are important choices to be explained concerning 
the nature, scope and subject-matter of the book — why ‘this’ rather than ‘that’ 
— which in turn shape its historical narrative. A little more openness or self- 
consciousness concerning these matters would undoubtedly enhance the book’s 
cogency.4 








the Question of Class, 1848—1914 (Cambridge: CUP, 1991) and ‘History and Post-Modernism,’ P & P 
(forthcoming); R. Young, White Mythologies: Writing History and the West (London: Routledge, 1990); 
D. Attridge et al (eds), op cit. The difficulty of understanding and recapturing the past has become 
an important juncture where history and literature meet, suggesting parallels between history and other 
types of writing: see, for example, Ricoeur, op cit, White, op cit, R. Barthes, ‘History as Discourse’ 
in M. Lane (ed), Structuralism: A Reader (London: Cape, 1970) pp 145—155; J. Barnes, A History 
of the World in 10% Chapters (London: Cape, 1989); and S. Schama, Dead Certainties (Cambridge: 
Granta, 1991). 

40 R.G. Collingwood, The Idea of History (Oxford: OUP, 1946) p 23. 

41 J. Clifford, ‘Introduction: Partial Truths’ in J. Clifford and G.E. Marcus (eds), op cit p 7. 

42 R. Samuel (ed), Patriotism: The Making and Unmaking of British National Identity, 3 vols (London: 
Routledge, 1989). 

43 cf L. Stone’s recent polemical note in Past and Present, addressed to those historians who ‘wonder 
if history might be on the way to becoming an endangered species’ (1991) P & P 131, pp 217—218. 

44 See R. Smith, ‘Does the History of Psychology have a Subject?’ (1988) Hist of Human Sciences 1, 
147—177, esp 148—152. 
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Law and Society is strangely silent about the authors’ vantage point and how they 
construe what they study. It is a history book that treats the writing of history as 
though there were nothing more to it than the unproblematic stringing together of 
a narrative of what possibly happened. There is, for example, no elaboration of 
how they conceive the relationship between law and its context. While it is unusual 
for such issues to be tackled in traditional histories, one might expect a book 
concerned with challenging those histories to be more explicit and self-conscious 
about writing legal history. Indeed, its raison d’étre implicitly recognises that the 
subject-matter of legal history is not unproblematical.** Yet this is contradicted by 
a rhetoric that minimises the role played by the authors in the construction of their 
text. Thus, the Preface modestly insists that ‘it is only a work of survey and 
ordering.’ It then adds that, ‘while the text seeks to point up the links between 
legal and related elements, it makes no attempt to supply a systematic account of 
` political events or of economic and social change. It assumes that the reader has 
a working knowledge of such material.” Here, the text, on the one hand, purports 
to explore ‘the history of the legal institutions and doctrines within the economy 
and society which generated them’ but, on the other hand, negates this goal 
through its own self-imposed limitations. Moreover, the book avoids any substantial 
engagement with the debates concerning the relationship between law and society 
or the writing of history. In these ways its ‘objectivity’ is textually constructed. 

By pretending to be neutral, Law and Society inevitably masks assumptions far 
from neutral. By failing to explicate its way of ‘doing’ law and society history, 
the book is more vulnerable than the authors perhaps realise to the magnetic pull 
of those traditional notions of how best to undertake historical work which have 
proscribed and hindered the very ‘law and society’ histories that Cornish and Clark 
explicitly desire. In particular, there is the risk of slipping into a celebration of English 
ideas and institutions, an interpretation of history as human progress. Here, history 
becomes little more than a quest for the precursors of the present; and the present 
takes the form of a ‘natural’ reality. The period 1750 to 1950 is seen as a series 
of stages in the process of modernisation, or is measured against modern notions 
of rationality. From this perspective, change tends to be equated with progress, 
without attending to the way that change was resisted and negotiated. Our under- 
standing of the ‘otherness’ of the past is thereby curtailed. The history of law and 
society becomes a mere sub-branch of the institutional history of the modern welfare 
state.°° 

Cornish and Clark are not unaware of the dangers of reading history through the 
proverbial wrong end of a telescope; indeed, they specifically advert to the problem. 
For example, in the course of the excellent discussion of the Strict Settlement they 
remark: ‘On no subject is it easier to misperceive the earlier by the light of the 
later.’5' Yet occasionally, that is precisely what is done. 





45 Thus, the reference in the Preface that it seeks ‘to remedy old neglects’: p v. 

46 pv —as if ordering and selection are neutral. 

47 pv. 

48 pl. 

49 See the references in n 39 above. 

50 Thus echoing a long-standing tradition of English history writing, A.H. Manchester’s pioneering Modern 
Legal History assures its readers at the very outset that, ‘we can take considerable pride in both’ the 
history of English law and its legal institutions: A.H. Manchester, op cit p v. 

51 p 124. 
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It is the notion of increasing political freedom, something of great importance 
to the book, that best illustrates both its presentism and its partiality. The narrative 
here is one of gradual development towards a more or less satisfactory polity, where 
even the Public Order Act of 1936 can elicit the comment: ‘From this time, police 
treatment of demonstrations became less noticeably partisan’ — a statement which 
the book fails to vindicate.” 

This tendency is most extensively displayed in the chapter on crime, policing and 
punishment. The narrative of this chapter is organised around what the authors 
call the ‘unquenchable flame’ lit in the eighteenth century in favour of a new kind 
of punishment. It is argued that, during the nineteenth century, the legal order 
became more civilised and humane. As crises arose so new laws were passed to 
solve them. The reader is left with the uneasy feeling that Law and Society has 
accepted the reformers’ view of the world that, in the context of punishment, 
utilitarian and compensatory reactions to crime are good things. Perhaps they are; 
but the question is too full of doubt to admit any easy answer. 

The problem of prison reform is one example of the spiral to which the endless 
efforts at reform leads: each new reform creates the conditions for its own counter 
reformation. Is the new regime of punishment significantly less implicated in social 
repression than the one it replaced? Within a utilitarian framework, punishment 
no doubt ought ‘to fit the crime.’ But what seems to have resulted is punishment 
almost as evil as the crimes which are supposed to be punished. All this testifies 
to the double-edged inheritance of the reform movement; that we cannot take its 
good intentions and ‘reforms’ at face value. 

In an effort to counteract the implicit teleological bias of much of the older histories 
of crime, punishment and policing, a new revisionist historiography emerged in 
the mid-1970s. Here, the universal and liberating claims of the reformers are treated 
as paradoxical: irrespective of their good intentions, their humanitarian claims served, 
among other things, to justify a more thoroughgoing control of the individual. While 
some of this revisionism simplified a complex story, it nonetheless questioned the 
legitimacy of the reforms, exposing the extent and intrusiveness of the reformers’ 
aspirations, in ways that have reinstated important questions of power and domination 
within the history of law and society. Moreover, it has enhanced our sense of the 
ways that ‘crime’ is a socially constructed category reflecting the particular anxieties 
and preoccupations of society at a specific point in time. This work suggests that 
we should pay closer attention to the role of law and legal institutions in the 
constitution of stereotypes and ‘folk-devils’ (like ‘the criminal classes,’ ‘aliens,’ 
and so on) whereby certain individuals become defined as a threat to society.’ 

Another valuable strand of the new revisionist histories is its increasing concern 
with the relation between changes in the criminal law, in particular the shift from 
a private system of prosecution brought by individuals to a public system of 





52 p 616. Cf R. Reiner, The Politics of the Police (Brighton: Wheatsheaf, 1985). 

53 Ch8. 

54 p 570. 

55 M. Foucault, Discipline and Punish (New York: Pantheon, 1978); M. Ignatieff, A Just Measure of 
Pain: The Penitentiary in the Industrial Revolution, 1750—1850 (London: Macmillan, 1978). For 
a critical assessment of the revisionist historiography, see M. Ignatieff, ‘State, Civil Society and Total 
Institutions: A Critique of Recent Social Histories of Punishment’ in D. Sugarman (ed), Legality, 
Ideology and the State (London: Academic Press, 1983) pp 183—211. See also M. Wiener, Reconstruct- 
ing the Criminal: Culture, Law and Policy in England, 1830—1914 (Cambridge: CUP, 1990). See 
also the discussion in s VI below. 
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prosecution dominated by the police, and the character of the English state. For 
example, it has been argued that changes in the ways that crime and criminals were 
understood sustained and were sustained by a new law and order state bureaucracy 
which were part of larger shifts in the nature and scope of state activity .56 

What the new histories highlight is that the story of prison reform, followed by 
failure and new reforms, is a good example of the inadequacy of an implicit teleology. 
An insidious progressivism — that in some vague way things have changed for the 
better — has crept in, precisely because the book tries not to give itself any firm 
anchor point, any definitive or even provisional bias. 

This reluctance makes it rather unsure of itself when trying to come to judgments 
on issues under discussion. Take the role of the Justices of the Peace, on which 
the authors rightly lay much stress. The book hovers between assessing JPs as 
goodies, baddies, indifferent mediocrities, ruthless servants of power, enlightened 
rulers and true servants of the community. Sometimes they appear as the right hands 
of the landed, only to reappear as the supporters of manufacturers and the middle 
classes. But the book also argues that JPs in the pre-1870 period ‘... inevitably 
reflected the values of the community rather than (sic) just those of the landed 
governors.’ No doubt they were some and all of these, but there is no way of 
deciding on the basis of what Law and Society tells us. The text sprays different 
viewpoints around the same phenomena, not because it is celebrating difference, 
but because it has not set itself any means for determining between different positions. 
Different ideas are set down, and the reader is left wondering what position is being 
advocated. 


VI 


At first blush, it may seem all too easy to highlight those topics that the authors 
have omitted. But on further reflection, such matters may aid our understanding 
of the book. For the selection or omission of certain topics of itself influences not 
only the definition of problems and specific conclusions, but also its more general 
interpretations. This is illustrated in the way that the state, state formation and 
regulation tend to be dealt with indirectly rather than head-on, while the history 
of constitutional and administrative law and the legislative process is omitted.*8 


56 V.A.C. Gatrell, “The Decline of Theft and Violence in Victorian and Edwardian England’ in V.A.C. 
Gatrell et al (eds), Crime and the Law in Western Societies (London: Europa, 1980) pp 238—337 
and in F.M.L. Thompson (ed), The Cambridge Social History of Britain, 1750—1950, vol II 
(Cambridge: CUP, 1990); D. Hay and F. Snyder, ‘Using the Criminal Law, 1750—1850: Policing, 
Private Prosecution and the State’ in D. Hay and F. Snyder (eds), Policing and Prosecution in Britain, 
1750—1850 (Oxford: Clarendon Press, 1989) pp 3—54. 

57 p 567 (emphasis added). 

58 Itis not that the state is totally absent, of course. It is there obliquely in the chapters on accidents, 
demonstrating the relation between private tort law and the state regulation of the workplace and, 
in the discussion of crime, the emergence of the welfare state and education. My point, however, 
is that given Law and Society’s goals, the book would be even more useful if it had addressed the 
relationship between state formation and legal change, including topics such as the distinctive character 
of the English state, the legislative process and the history of constitutional and administrative law. 
On the distinctiveness of the English state, and the issues that it suggests for legal historians, see 
G.E. Aylmer, ‘The Peculiarities of the English State’ (1990) Jr Hist Sociology 3, pp 201—220. Julian 
Hoppit, Joanna Innes and John Styles are currently completing research on eighteenth-century legislation 
which will illuminate the emergence of legislation and the legislative process: for a preliminary 
discussion, see J. Innes and J. Styles, ‘The Crime Wave: Recent Writing on Crime and Criminal 
Justice in Eighteenth-Century England’ (1986) Jr Brit Studs 25, pp 380—435, 420—430. 
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Thus, the many and varied efforts at ‘the reformation of manners’ and moral reform 
receive very little attention. Yet, ‘Drink and sex were the most popular pastimes 
of the working classes; possibly of all classes ... [and] law and government 
prescribed the ground rules ... .’® Zeal against drunkenness, public drinking, 
gambling, the popular press (especially when it was populist), popular sports and 
entertainments, blasphemy, prostitution, sexuality and obscenity, were just some 
of the many areas of life which justices, town councils, preachers and parliament 
sought to regulate, supervise or repress.*! The great bulk of these efforts (none of 
which are treated in Law and Society) were directed at the working classes. 

Let us take the examples of drunkenness and allied regulation of working class 
street life. Ordinary people encountered the state most frequently in the nineteenth 
century when they were drunk.® 


The penalties for being drunk in public were raised, reflecting the growing gravity with which 
the authorities regarded such lower-class behaviour: for London a fine of 40s (more than 
double a labourer’s weekly wage), with the alternative of imprisonment, was introduced by 
the Metropolitan Police district in 1839 ... [The] appearance of uniformed police on the 
streets certainly led to [a] dramatic growth in the number of arrests and charges. 


The number of offences relating to drink and drunkenness comprised the single largest 
category of crimes. What we see here is a well-chronicled spiral. More policemen 
rather than any objective increase in the actual extent of drunkenness explains this 
increase in prosecutions.“ 

The second largest category of offences concerned the street life of the working 
classes: 


These were a mixed bag of offences: many were in effect created by the police themselves 
in exercising their virtually untrammelled discretion in applying ancient common law provisions 
against obstruction, nuisance, soliciting, loitering with intent to do a mischief, or suspicion 
of causing a breach of the peace; many more were created by municipal bye-laws against 
such things as street trading, street performers, street games and street betting; a few derived 
from general legislation . . . Half or more of ordinary police work was concerned with street 
life ... The prevention or punishment of crime involving injury to persons or property was 
a minor part of their work.© 











59 In so far as moral regulation is discussed, see p 33 (which alludes to moral regulation by church courts), 
and ch 6, which deals with poor relief and its alternatives. 

60 F.M.L. Thompson, The Rise of Respectable Society: A Social History of Victorian Britain, 1830—1900 
(London: Fontana, 1988) p 307. This book and F.M.L. Thompson (ed), The Cambridge Social History 
of Britain, 1750—1950, op cit, illustrate the gulf between the subject-matter and conceptual assumptions 
of contemporary social history and those of Law and Society. 

61 S. and B. Webb, The History of Liquor Licensing in England (London, 1903) Appendix, “The Movement 
for the Reformation of Manners’; B. Harrison, Drink and the Victorians (London: Routledge, 1971); 
J.R. Walkowitz, Prostitution and Victorian Society (Cambridge: CUP, 1980); J. Weeks, Sex, Politics 
and Society: The Regulation of Sexuality Since 1800 (London: Longman, 2nd ed, 1989); R. McGibbin, 
‘Working-Class Gambling in Britain, 1880—1939’ (1979) P & P 82, pp 234—255; R.D. Storch, ‘The 
Policeman as Domestic Missionary’ (1976) Journal of Social History, pp 481—509, and ‘The Plague 
of Blue Locusts: Police Reform and Popular Resistance in Northern England, 1840—57’ (1975) Int 
Rev of Social Hist 20, pp 61—90; R.W. Malcolmson, Popular Recreations in English Society, 
1700—1850 (London: Hutchinson, 1973); L. Radzinowicz, The History of English Criminal Law and 
its Administration Since 1750 (London: Stevens, 1986) vol 3, pp 141—207; J. Innes, ‘Politics and 
Morals: The Reformation of Manners Movement in Later Eighteenth-Century England’ in E. Hellmuth 
(ed), The Transformation of Political Culture (Oxford: OUP, 1990) pp 57—118. 
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63 Thompson, op cit. 

64 Thompson, op cit pp 329—330. 

65 Thompson, op cit p 331. 
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The regulation of drunkenness and working-class street behaviour is but one 
instance of a wider phenomenon: namely, the role of the law in the construction 
of areas of social concern, scientific investigation and social reform, and the 
representation of ‘the other’ in society. For example, while London’s expensive 
brothels were largely ignored by the police, police harassment of street prostitutes, 
especially during the operation of the Contagious Diseases Acts, resulted in substantial 
numbers of young and innocent working-class women being subject to intense police 
surveillance. ‘In the same way that the “criminal class” became synonymous for 
the poorer sections of the working class, so “prostitute” became, in many instances, 
the noun to describe the women of this class.’ It is to this constitutive role of law, 
of law as a major political language, classifying and constructing the world, imposing 
order, defining hierarchy in the very marrow of society, which historians and social 
theorists concerned with the cultural and political significance of law are increasingly 
turning their attentions. This is not to claim that the law invariably changed behaviour. 
Heavy penalties did not deter drinking or prostitution, for instance. Moreover, while 
law and state might define the ground rules, it was not unusual for their actual 
operation to be left to local communities, religious and other voluntary associations 
and custom. This is to acknowledge the plurality of ordering and organisation in 
society and the ways in which the state had no monopoly here — which is another 
feature stressed in much of the new social history of law. Law was not a top- 
down injunction but an arena of struggle whose impact was invariably subject to 
a process of continual negotiation and reconstruction, often involving a large section 
of the community. This recognises the multiple ways in which the law was 
resisted, mediated and appropriated in practice, and the variety of institutions and 
non-institutions within and beyond the state legal order involved in shaping the 
meaning and effect of the law, and the competing meanings of ‘the law’ within any 
community .© 

For example, from their very outset, the language and culture of popular radicalism 
were partly shaped by the conventions of the law and the narrative practices of legal 
argumentation. Here were alternative conceptions of law and politics — with their 
own notions of justice, constitutional propriety, civic responsibility and community 
— whose importance for the labour movement and party politics extended throughout 
the eighteenth and nineteenth centuries.” From this perspective, the ‘public’ or 


66 C. Emsley, Crime and Society in England, 1750—1900 (London: Longman, 1987) p 134. 

67 J. Brewer and J. Styles (eds), An Ungovernable People: The English and their Law in the Seventeenth 
and Eighteenth Centuries (London: Hutchinson, 1980); D. Sugarman and G. Rubin, ‘Towards a New 
History of Law and Material Society in England, 1750—1914’ in G. Rubin and D. Sugarman (eds), 
Law, Economy and Society: Essays in the History of English Law, 1750—1914 (Abingdon: Professional 
Books, 1984) pp 9—12, 31—36, 47—52; H.W. Arthurs, ‘Without the Law’: Administrative Justice 
and Legal Pluralism in Nineteenth-Century England (Toronto: Toronto UP, 1985); H. Hartog, ‘Pigs 
and Positivism’ (1985) Wisconsin L Rev, pp 899—935; P. King, ‘Gleaners, Farmers and the Failure 
of Legal Sanctions in England, 1750—1850’ (1989) P & P 125, pp 116—150. See also A.L. Erickson’s 
recent study of the tensions between the common law, equity, ecclesiastical and manorial law concerning 
the use of marriage settlements in early modern England. Erickson criticises historians of the strict 
settlement for concentrating on the common law and de-emphasising the other alternative legal regimes 
governing settlements which she claims were widely used by ordinary people: A.L. Erickson, ‘Common 
Law versus Common Practice: The Use of Marriage Settlements in Early Modern England’ (1990) 
Ec Hist Rev, 2nd ser, XLII, pp 21—39. 

68 J. Brewer and J. Styles (eds), op cit, and P. King, op cit. 

69 In Law and Society, no attempt is made to ask what might be meant by ‘law’ in the context of the 
200 year period chosen. The only concerted attempt to define the court process defines it exclusively 
in terms of the state legal order: thus, ‘Courts are institutions developed by state authority to decide 
disputes on the complaint of one party and empowered by that authority to enforce their orders’ (p 36). 


70 J. Brewer in J. Brewer and J. Styles (eds), op cit; H. Cunningham, ‘The Language of Patriotism’ 
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‘legal’ sphere and the ‘private’ or the ‘popular’ sphere were not self-contained worlds, 
and some of the most exciting of the new legal history has been exploring the ways 
they were imbricated within each other.”! 

By largely neglecting the ‘reformation of manners’ movement, how the law was 
experienced by working people in their everyday lives, the role of law in forging 
political and social categories and identities, constituting and registering changing 
social attitudes and values, and the plurality of law and ordering, Law and Society 
cuts itself off from some of the best of the new histories of law in society, thereby 
reproducing the traditional divide between things ‘legal’ and ‘non-legal.’ 


vil 


Law and Society is a formidable, fascinating and frustrating work: formidable in 
its goals, learning and sheer hard work, fascinating in what it achieves, but also 
frustrating in the ways that, at least in some areas, its implicit theory misses 
its target so that law and society, legal history and history generally, remain 
estranged.” While it deepens the familiar picture, the picture itself remains largely 
traditional. Nonetheless, like the best history, even when one disagrees with its 
interpretations, Law and Society constantly informs and suggests, more especially 
by pulling together an array of historical subject-matter and references all too often 
kept apart within the disciplines of law and history. 

In fairness to the authors, the foremost reasons for its limitations of focus may 
be largely pedagogical: namely, that Law and Society is conceived as a textbook, 
‘written primarily with the law student in mind’ and, also, as the instrument for 
fostering more ‘special courses devoted to the study of its period.’ Now, a 
general textbook embracing two hundred years of history cannot integrate in any 
detailed fashion political events and socio-economic change with law without taking 
on a size and complexity that abandons the very goals of the textbook form of 
literature. Certainly, the authors have done wonders to squeeze their work into less 
than 700 pages; and no doubt this helped the publishers to make it available in 
paperback from the outset — a decision that all students of modern legal history 





(1981) Hist Workshop 12, pp 8—33; G.S. Jones, ‘Rethinking Chartism’ in his Languages of Class 
(Cambridge: CUP, 1983) pp 90—178; J. Epstein, ‘Understanding the Cap of Liberty: Symbolic Practice 
and Social Conflict in Early Nineteenth-Century England’ (1989) P & P 122, pp 75—118; 
R. McWilliams, ‘The Titchborne Claimant and the People,’ PhD, University of Sussex (1990). 

71 See E.P. Thompson, ‘A Grid of Inheritance: A Comment’ in J. Goody et al (eds), Family and 
Inheritance: Rural Society in Western Europe, 1200—1800 (Cambridge: CUP, 1976) pp 323—358. 
Several exemplary studies brilliantly illuminate the manifold ways in which ordinary people were 
involved in issues of law, justice, property, exchange and community in early modern France, Germany 
and Italy: C. Ginzburg, The Cheese and the Worms: The Cosmos of a Sixteenth-Century Miller (London: 
Routledge, 1982); D.W. Sabean, Power in the Blood: Popular Culture and Village Discourse in Early 
Modern Germany (Cambridge: CUP, 1984), and Property, Production and Family in Neckarhausen, 
1700—1870 (Cambridge: CUP, 1990); and M. Sonenscher, The Hatters of Eighteenth-Century France 
(Berkeley: University of California Press, 1987), and Work and Wages: Natural Law, Politics and 
the Eighteenth-Century French Trades (Cambridge: CUP, 1989). As regards nineteenth-century 
America, see W.E. Forbath’s important and suggestive study, Law and the Shaping of the American 
Labor Movement (Cambridge: Harvard UP, 1991). This body of work is examined in my ‘Taking 
Law and Lawyers Seriously’ (forthcoming). 

72 Perhaps part of the problem is that the book has been a long time in the making, and some of the 
discussion seems to focus on rather dated material. Similarly, with the form of the book: ‘it has seemed 
broadly satisfactory to adhere to the breakdown of subject-matter and to more detailed sub-divisions 
within chapters which we settled upon long ago’ (Law and Society, pp v—vi). 

73 py. 
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will warmly welcome. Yet the limitations of the textbook medium are also well 
known and, in recent years, law teachers have been choosing more adventurous 
forms of legal scholarship. The values of the student text — simplicity, brevity and 
comprehensiveness — may be inappropriate given the book’s larger scholarly 
ambitions. And, as several commentators have emphasised, it is a form of literature 
which tends to encourage superficiality and orthodoxy and discourage the develop- 
ment of detailed or novel arguments and more reflexive forms of scholarship.” 
For example, the unremitting detail of the text would have been alleviated if the 
authors had illustrated their more general points by way of examples culled from 
everyday life. It is also a pity that no concluding chapter is provided to consolidate 
the main points of this vast panorama. In short, the book’s intellectual goals might 
have been better served if it had been cast in the form of a collection of essays 
or case studies. Nonetheless, its lucid writing, its clear commitment to and enthusiasm 
for ‘law and society’ history and its unparalleled pointers to the vast secondary 
literature make it a valuable and much-needed addition to the ‘law in context’ 
movement and the effort to broaden legal education from within. 








74 H.L.A. Hart, ‘Dias and Hughes on Jurisprudence’, (1958) IV Jr Soc Pub Teachers of Law pp 143—49; 
W.L. Twining, ‘Is Your Textbook Really Necessary?’, (1970) XI Jr. Soc Pub Teachers of Law 
pp 81—89; R. Smith, “Does the History of Psychology Have a Subject?’ op. cit.; D. Sugarman, ‘A 
Hatred of Disorder’ op. cit. 


[Editor’s Note: A further review of this book will appear in a later issue]. 
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Fridman on Torts, London: Waterlow Publishers, 1990, Ixxx + 592 pp and index, 
hb £85.00. 

Charlesworth & Percy on Negligence (8th ed), London: Sweet & Maxwell, 1990, 
clix + 1190 pp and index, hb £135.00. 


The law of tort is a subject which is, generally speaking, well-served by textbooks. 
Charlesworth & Percy already enjoys an established reputation among legal practi- 
tioners for its detailed exposition of the tort of negligence. But Fridman is a new 
arrival on the English textbook scene. This raises some immediate questions. Why 
has the book been published? What is distinctive about it? Both of these questions 
are, unfortunately, very difficult to answer. 

Some good things can be said about the book. It is comprehensive in the sense 
that it encompasses all the torts and even extends its coverage to some doubtful 
torts, such as breach of confidence and privacy. The book also contains a number 
of useful references to Canadian authority, especially at the various points at which 
English and Canadian tort law differ (for example, whether one needs to have an 
interest in land to be able to bring a claim in private nuisance (p 194) and in the 
general approach to the question of which statutes in their breach give rise to a 
cause of action in tort (p 446)). 

But the weaknesses of the book far outweigh its strengths. One of the principal 
shortcomings of Fridman lies in its treatment of statutes. This is best illustrated 
in the treatment given to Part I of the Consumer Protection Act 1987, which is 
relegated (at p 372) to a footnote (and even then Part I is wrongly classified as a 
statute which creates ‘offences’). Yet the Act constitutes one of the most important 
developments in the law of tort in this country for decades. The purpose of the Act 
is to introduce a regime of strict liability for defective products and thereby to remedy 
the deficiencies in the old fault-based common law rules. And yet, Professor Fridman 
somehow manages to include the Act as a footnote in a chapter entitled ‘some varieties 
of negligence’! The Consumer Protection Act 1987 is not the only statute to be the 
subject of such demeaning treatment. Section 22 of the Social Security Act 1989 
(which was on the statute book but not in force at the time of publication) enacts 
major changes in relation to the recovery of social security benefits paid to plaintiffs, 
but was not thought to be worthy of a mention. The Unfair Contract Terms Act 
1977 is also given rather short shrift (at p 396). 

The whole tenor of the book is dated. For example, the chapter on contributory 
negligence contains a longer discussion of the old common law rule than it does 
of the Law Reform (Contributory Negligence) Act 1945. The book is also very 
expensive. At £85 it cannot be intended as a student textbook, and yet its failure 
to deal with modern statutory (and other) developments makes it an unreliable tool 
for the practitioner. In short, there are many better books elsewhere and it is very 
difficult to envisage Professor Fridman’s book making any lasting contribution to 
our understanding of English tort law. 

Charlesworth & Percy, as one would expect, is a much stronger book. The 
exposition of the law is careful and generally accurate. Unfortunately, it was written 
before the decision of the House of Lords in Murphy v Brentwood District Council 
[1991] 1 AC 398, and so requires some major updating. Unlike Professor Fridman, 
the editor is aware of the enormous significance of Part I of the Consumer Protection 
Act 1987, and the chapter on product liability has been carefully rewritten and moved 
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to its new home in Part IV dealing with ‘absolute or strict liability’ (although a 
question might be asked as to why there is such a section in a book about the tort 
of negligence). One or two minor points of criticism may, however, be made. The 
references to the academic literature are to be welcomed, but they are largely confined 
to the Solicitors’ Journal or the Law Society Gazette (which can be justified on the 
basis that they are readily available to practitioners) and would be improved if a 
wider survey of the English academic literature was undertaken. There are a number 
of instances in which the case citation given is to the report in The Times, despite 
the fact that the case has actually been fully reported (this is particularly so where 
the case is reported in the smaller reports such as the Industrial Relations Law Reports 
and the Road Traffic Reports). There is no mention of s 22 of the Social Security 
Act 1989 and the discussion of Hedley Byrne seemed to me to be rather weak. Both 
Smith v Eric S. Bush [1990] 1 AC 831 and Caparo Industries plc v Dickman [1990] 
2 AC 605 are given relatively little attention and, in the light of these cases, the 
proposition put forward at paragraph 2-118 that voluntary assumption of responsibility 
is the basis of the Hedley Byrne doctrine seems rather hard to sustain. But these 
are relatively minor points which should not be allowed to detract from the fact 
that this is a good book which will prove to be very useful to legal practitioners. 


Ewan McKendrick* 





*St Anne’s College, Oxford 
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Competition Law and Anticompetitive Professional 
Behaviour Affecting Health Care 


Frances Miller* 


Introduction 


Health care markets and overt competition were newcomers to the National Health 
Service in 1991, and neither the profession nor the public had been accustomed 
to thinking about competition — with its overtones of commercialism — as anything 
desirable in conjunction with health care. Decades of conditioning were more likely 
to make them recoil from the notion of competition as appropriate in the National 
Health Service (NHS) at all. The Conservative government espoused limited health 
sector rivalry, however, and deliberately imposed structural change introducing 
market forces to the NHS.' This legislative reform, designed to stimulate NHS 
efficiency and innovation, prompted doctors and others to re-examine their 
preconceptions about acceptable professional behaviour. It also raised interesting 
questions about potential legal challenges to anticompetitive activity affecting health 
care.? 

In the past, British health professionals have been routinely encouraged to engage 
in certain forms of anticompetitive activity. For example, the British Medical 
Association (BMA) frankly exhorted doctors to refuse to co-operate with the 
government’s introduction of NHS internal markets.’ It also openly advises doctors 
to act in concert with respect to the patients they see‘ and the prices they charge.5 





*Professor of Law, Boston University School of Law and Professor of Public Health, Boston University 
School of Medicine. 

Research for this article in Great Britain was supported in part by a Fulbright Scholar Grant and by the 
research hospitality of Wolfson College, Cambridge, and the King’s Fund Institute. I would like to thank 
Lynne Fosh, Margaret Goose, Andrew Grubb, Tony Harrison, Joseph Jacob, Carol Lee, Bob Lee, Rudolf 
Klein, Derek Morris, Julia Neuberger, Dick Stockford, Bryan Rayner, Geoffrey Rivett and Richard Whish 
for their valuable comments on an earlier draft. 


1 National Health Service and Community Care Act 1990. 

2 cf J. Jacob, ‘Lawyers go to Hospital’ [1991] PL 255, predicting that structural changes to the NHS 
‘are likely to prove a fertile ground for lawyers.’ 

3 See text accompanying ns 58—78 below. 

4 The General Medical Council's: Professional Conduct and Discipline: Fitness to Practise states, ‘a 
specialist should not usually accept a patient without reference from the patient’s general practitioner. 
If the specialist does decide to accept a patient without such a reference, the specialist has the duty 
immediately to inform the general practitioner of his findings and recommendations before embarking 
on treatment’ (1991) p 22. The GMC’s guidance is echoed by the British Medical Association’s 
handbook, Philosophy and Practice of Medical Ethics (1988) at pp 13—14. 

5 The BMA regularly publishes ‘recommended fees’ for its members to charge for private sector services. 
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These kinds of anticompetitive conduct are known in competition law terminology 
as boycotting, market division and price fixing, and such concerted behaviour would 
risk being characterised as illegal per se under US antitrust law. Moreover, 
similar market-distorting supply restrictions involving competitors in most other 
businesses and services would — at least in theory — have to be reported to the 
Office of Fair Trading under Britain’s Restrictive Trade Practices Act.” In any 
event, the NHS reforms made these and other anticompetitive activities in the health 
field more vulnerable to government scrutiny of monopolies and anticompetitive 
practices. Increased visibility for health care competition could also invite private 
parties to allege violations of competition law or common law restraints of trade. 
Finally, some anticompetitive conduct involving the NHS could conceivably provoke 
challenge under European Community law. 

Americans find organised medicine’s reaction to the 1990 legislation introducing 
competition principles to the NHS strikingly familiar. The BMA’s opposition to 
the reforms® paralleled that of the American Medical Association (AMA) and its 
affiliates in the 1970s when cost containment initiatives and alternative methods 
for delivering care began to make headway in the US health sector.? In both 
countries, the medical associations have historically opposed change on the basis 
of ‘ethical’ principles,'° but the motivations fuelling resistance seemed to have as 
much to do with preserving physician autonomy and economic self-interest as they 
did with patient well-being. '! 

In the 1970s, this kind of opposition in the US — and that of other professional 
bodies to other aspects of competition — had a result the professional associations 
could hardly have wished to bring upon themselves; it exposed them and their 
members for the first time to pervasive scrutiny under antitrust law. Antitrust 
legislation — much like competition law in the UK — is designed to prevent private 
actors from improperly manipulating markets to gain economic control." British 
competition law enforcement has generally been geared toward remedying specific 
market failures, rather than toward the American objective of preserving competition 
so as to achieve allocative efficiency. Notwithstanding cultural differences between 
British and American health professionals which make direct comparisons risky, 








6 See eg Arizona v Maricopa County Medical Society (1982) 457 US 332. 

7 Restrictive Trade Practices Act 1976 (RTPA). Agreements restraining medical and certain other 
professional services are specifically exempted from registration requirements via Schedule I of the 
RTPA. 

8 Special Report on the Government’s White Paper ‘Working for Patients,’ British Medical Association 
(1989). 

9 See eg Association of American Physicians and Surgeons v Weinberger (ND Ill, 1975) 395 F Supp 125; 
aff'd mem (1975) 423 US 975. 

10 See eg Wilk v American Medical Association (7th Cir, 1983) 719 F 2d 207, cert den (1984) 467 US 1210. 

11 See generally J. Berlant, Profession and Monopoly (Berkeley: U Cal Press, 1975) pp 64—127. But 
cf J. Jacob, Doctors and Rules (London: Routledge, 1988) pp 28—88, 109—143, submitting that doctors 
constitute a professional elite motivated primarily by the morality of service rather than by economic 
reward. 

12 For a general overview, see J. Sneed and D. Marx, Antitrust: Challenge of the Health Care Field 
(Washington: National Health Lawyers Ass’n, 1990). See also ‘Antitrust and Health Care’ (Symposium) 
(1988) 51(2) Law and Contemporary Problems. 

13 See generally E. Gellhorn, Antitrust Law and Economics (St Paul, MN: West, 1986); A. Neale, The 
Antitrust Laws of the United States of America: A Study of Competition Enforced by Law (Cambridge: 
Cambridge U Press, 1962); L. Sullivan, Antitrust (St Paul: West, 1977) pp 1—13; R. Whish, Competition 
Law (London: Butterworths, 2nd ed, 1989) pp 3—21. 


454 


July 1992] Competition Law and Anticompetitive Professional Behaviour 


competition law has theoretical capacity to influence the conduct of British health 
care, just as antitrust enforcement has affected the US health industry.'4 

For many decades, the US professions had claimed they were entitled to special 
exemption from antitrust regulation because they were engaged in noble callings, 
untainted by economic rivalry and far removed from the competitive fray.'° That 
defence evaporated in the 1970s when many of their inherently anticompetitive 
‘ethical’ restraints — and other market-distorting practices — were shown to be 
riddled with economic protectionism.'* As a result, antitrust law has become an 
important tool for curbing anticompetitive professional behaviour; US doctors and 
their professional associations are now treated for many antitrust purposes as though 
they were engaged in normal business transactions." The medical profession and 
other health sector participants have thus become acutely aware of the legal penalties 
they may incur for indulging in anticompetitive conduct. 

This article explores what role English and European Community competition 
law might play in regulating market-distorting activity first exposed by the switch 
to NHS internal markets, drawing on brief analogies to antitrust experience in the 
US health industry.'* The article neither advocates nor disparages competition as 
an ‘improvement’ for the NHS, but takes as given that certain characteristics of 
competition operate within the British health sector. The analysis is not dependent 
on the continued existence of internal markets as they were structured in 1991 for 
its validity, however. It could be used to evaluate collective professional attempts 
to undermine any government’s health policy and applied to any form of concerted 
or monopolistic professional activity directed toward private medicine. 

Part I of the article briefly delineates the role of competition in US and British 
health systems. Part II outlines organisational changes which the Conservative 
government deliberately designed to introduce competition principles to the NHS. 
Part III describes some anticompetitive responses to those reforms, and Part IV 
digresses to analyse some administrative aspects of ‘NHS contracts’ relevant to 
anticompetitive behaviour. Part V outlines the features of English and European 
competition law most likely to apply to the health care field, with analogies to the 
American situation. Finally, Part VI concludes that competition law offers a useful 
vehicle for curbing anticompetitive professional practices affecting the health sector. 


I Competition in US and British Health Systems 


American experience with anticompetitive behaviour in a health sector dominated 
by private medical practice and health insurance might appear to have little relevance 
to Britain’s government-owned and financed medical care system. However, 
anticompetitive conduct occurs in myriad guises; a ‘free’ market has never been 








14 C. Havighurst, ‘Applying Anti-Monopoly Law to Doctors’ in C. Havighurst, R. Helms, C. Bladen 
and M. Pauly (eds), American Health Care: What are the Lessons for Britain? (London: Inst for 
Economic Affairs, 1988) p 49. 

15 In one of the most important American cases, Goldfarb v Virginia State Bar (1975) 421 US 773, 
the Supreme Court rejected a blanket ‘learned profession’ exemption from antitrust scrutiny. 

16 See AMA v FTC (2nd Cir, 1980) 638 F 2d 443; aff'd (1982) 452 US 960; National Society of Professional 
Engineers v US (1978) 435 US 679. 

17 cf Goldfarb v Virginia State Bar, n 15 above, at n 16. 

18 Fora parallel inquiry concerning the role administrative law might play in achieving NHS accountability, 
see D. Longley, ‘Diagnostic Dilemmas: Accountability in the National Health Service’ (1990) PL 527. 
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a prerequisite for its exercise. Indeed, completely free markets rarely exist and are 
less likely to be found in health care than in more commercial contexts. Despite 
important organisational, financing and cultural differences,'? not to mention major 
dissimilarities in legislation designed to regulate anticompetitive conduct,” US 
experience with antitrust in the health sector can none the less offer valuable guidance 
for encouraging the best aspects of competition for British health care, and avoiding 
the worst.?! 

Twenty years ago, few Americans discerned that the US health sector — to the 
extent not already regulated by government — also had highly competitive aspects; 
open-ended insurance funding for health expenditures and the professional character 
of medical services camouflaged the fact that market forces were functioning behind 
an apparently non-competitive professional facade.?? Cost containment and other 
pressures in the intervening years have stripped away that surface to reveal a highly 
competitive struggle for survival — and in many cases dominance — among health 
care providers. Although some commentators reject the notion that market forces 
actually improve health care delivery,” others argue that competition is critically 
important for achieving health services efficiency.” The days are long past, 
however, since anyone seriously suggested that economic rivalry should have no 
home at all in the US health sector. In 1991, Britain, too, openly embraced 
market theory for health care. 

Until recently, British perceptions about the nature of potential health care 
competition in some ways resembled the prevailing US attitude toward market forces 
twenty years ago. Some still believe that fee-for-service medical practice and patients 
(or their insurers) who pay medical bills are requisites for health care competition. 
They maintain that, as long as the British government remains a monopoly purchaser 
of health services% and consultant specialists remain government employees, little 





19 For background on US and British health systems, see H. Aaron and W. Schwartz, The Painful 
Prescription: Rationing Hospital Care (Washington: The Brookings Institution, 1984); D. Callahan 
and G. Dunstan (eds), Biomedical Ethics: An Anglo-American Dialogue (New York: 530 Annals of 
New York Academy of Sciences, 1988); D. Fox, Health Policies, Health Politics: The British and 
American Experience, 1911—1965 (Princeton: Princeton U Press, 1986); P. West, Understanding 
the NHS: A Question of Incentives (London: King Edward’s Hospital Fund for London, 1988). 

20 British competition law has been described as ‘bizarre and complex,’ generally prohibiting anti- 
competitive conduct according to form rather than — as American and EC legislation does — by 
economic effect. R. Whish, op cit n 13, p 755. 

21 See D. Green, Challenge to the NHS: A Study of Competition in American Health Care and the Lessons 
for Britain (London: Institute of Economic Affairs, 1986); R. Robinson, Competition and Health Care: 
A Comparative Analysis of UK Plans and US Experience (London: King’s Fund Institute, 1990). 

22 See generally P. Starr, The Social Transformation of American Medicine (New York: Basic Books, 
1982) pp 290—334. ‘Professional’ attributes of medicine relate to its fiduciary character, implying 
behavioural norms relating to the best interests of patients and requiring doctors to subordinate their 
own interests to patient welfare. Noble service ideals are inherently intertwined with paternalism and 
professional autonomy. See generally J. Jacob, op cit n 12; G. Borrie, ‘The Professions: Expensive 
Monopolies or Guardians of the Public Interest?’ (1984) J of Bus Law 111. 

23 P. Parker, ‘A Free Market in Health Care,’ 28 May 1988, The Lancet 1210; R. Rosenblatt, ‘Health 
Care, Markets and Democratic Values’ (1981) 34 Vand L Rev 1067; R. Titmuss, The Gift Relationship: 
From Human Blood to Social Policy (New York: Pantheon Books, 1971). 

24 J. Peet, Healthy Competition: How to Improve the NHS (London: Centre for Policy Studies, 1987); 
A. Enthoven, Reflections on the Management of the National Health Service (London: Nuffield 
Provincial Hospitals Trust, 1985) Occasional Papers No 5; A. Enthoven, ‘Consumer Choice Health 
Plan,’ Parts I and II (1978) 298 New Eng J of Med 650 and 709. 

25 M. Vita, J. Langenfeld, P. Butler and L. Miller, ‘Economic Analysis in Health Care Antitrust’ (1991) 
7 J of Contemp Health Law & Policy 73. 

26 Fora recent article analysing monopsony and concluding that ‘buying-side restraints do not usually 
harm competition,’ see J. Jaconson and G. Dorman, ‘Joint Purchasing, Monopsony and Antitrust’ 
(1991) 36(1) Antitrust Bulletin 1. 


456 


July 1992] Competition Law and Anticompetitive Professional Behaviour 


true health sector competition is possible — let alone desirable. This view is tending 
to change with a better understanding of inherent health service rivalries, courtesy 
of the structural changes brought to the NHS in 1991. Although many people do 
not fully understand the complexities of the government-imposed switch to internal 
markets, the British Medical Association and the media exploited the conflicts 
sufficiently to increase professional and public awareness of the competitive struggle 
in British health care.” 

The internal markets introduced by the 1991 reforms use competition as a spur 
to greater efficiency and better value for money, while retaining patients’ free access 
to NHS care. The government still owns NHS hospitals and finances patient services, 
but at the district level its function as funder or purchaser of health care is separated 
from its other traditional role as provider. This purchaser-provider split at the 
local level constitutes the core feature of the reforms and forces health care providers 
— for the first time ever — to compete overtly on the bases of both price and quality 
for NHS money. 

The NHS still pays for approximately 90 per cent of the nation’s health care, 
but the government has ceased to function as a unitary monopsonist when purchasing 
health services through ‘NHS contracts.’?°-Instead, District Health Authorities 
(DHAs) and GP-fundholders act as separate buyers, striking individualised deals 
for specialist and hospital treatment. Moreover, the competition goes both ways. 
Not only must hospitals vie with one another for NHS contracts from purchasers 
but, to a greater or lesser extent, DHAs and fundholders compete with one another 
for the best bargains and range of services from providers of secondary care. Thus, 
the Americans and the British have both come to rely, at least to some extent, on 
competition principles to stimulate health sector innovation and efficiency; the 
difference has become more one of emphasis than of doctrinal substance. That 
distinction can perhaps be illuminated abstractly, as in Figure 1 below. 

The US health care system functions predominantly through the private practice 
of medicine in privately incorporated hospitals. Patients — most of them insured 
— have theoretically free choice of health service providers.” Specialists and 
hospitals, as well as primary care physicians, must therefore compete for patients 
in order to survive financially.” The system is competitive at the core, but 
regulated more or less significantly at the margins through governmental controls 
such as licensing, certificate of need, peer review and rate regulation.» That 
situation is depicted on the left-hand side of Figure 1. 

In Great Britain, by way of contrast, within their practice area patients are permitted 
free choice of a primary care physician, who contracts independently with the NHS 





27 See ‘Reforms sap doctors’ morale,’ June 1991, BMA News Review, p 13. See also J. Sherman, ‘London 
hospital’s plea for more patients,’ The Times, 6 May 1991 and J. O’Sullivan, ‘Market approach brings 
unpredictable upheaval,’ The Independent, 2 May 1991. 

28 Approximately 180 District Health Authorities (DHAs) existed in the NHS at the end of 1991. The 
reforms have spurred DHAs to consolidate with FHSAs and to merge with one another, in order to 
promote purchasing and information efficiencies. 

29 ‘NHS contracts’ are specialist arrangements between ‘health service bodies’ for the provision of (NHS) 
goods and services. National Health Service and Community Care Act 1990, s 4. See text accompanying 
ns 79—90 below. 

30 F. Miller, ‘Vertical Restraints and Powerful Health Insurers: Exclusionary Conduct Masquerading 
as Managed Care?’ (1988) 51 Law and Contemporary Problems 195, 203—206. 

31 Because US employers (and the health insurers they choose for their employees) now often function 
as surrogate purchasers of health services, provider competition may initially focus more sharply on 
employers and insurers than on patients themselves. 

32 See B. Viadeck, ‘The Market v Regulation: The Case for Regulation’ (1981) 59 Milbank Mem Fund Q 
209. 
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Figure 1 Relative US—UK Emphasis on Health Sector Competition 


and is paid primarily on a capitation basis. However, direct patient access to expensive 
consultant and hospital care has always been tightly circumscribed within the NHS, 
and reflects role divisions evident within the profession for at least a century.” 
Health service budgets are imposed by government and they strictly limit the available 
supply of in-patient and consultant services. The medical profession and the govern- 
ment condition GPs to be heavily influenced by the reality of these cash-limited 
resources, and to hold the line in filtering clinical need for specialist and hospital 
treatment from demand.” The British system can thus be seen as much more 
‘regulated’ — in the sense that the government funds and manages the overall system 
(but does not direct clinical decision making for individual patients) — at the 
core. The internal markets initiated by the 1991 reforms were specifically 
designed to introduce competition at the margins of this governmental control, as 
shown on the right-hand side of Figure 1. 


II Internal Markets in the NHS 


Internal markets became a feature of the National Health Service in April 1991, 
in the most radical restructuring of the service since its creation in 1948.* These 
reforms, separating the purchaser function of NHS District Health Authorities from 
their provider role, were intended to introduce competitive efficiencies and 
innovations to a health system that none the less remained nationally financed. Internal 
markets disturbed the status quo and disrupted established power relationships, but 
in fact made early inroads on legendary NHS sluggishness in delivering non-urgent 
specialist care.” Moreover, seven months after the reforms went into effect, the 
government was sufficiently confident about improvements to issue a Patient’s Charter 
setting forth specific standards of service and guaranteeing faster hospital treatment 
than had sometimes been the norm.” 





33 Seen 4 above; J. Jacob, op cit n 11, p 105; and R. Lee and F. Miller, “The Doctor’s Changing Role 
in Allocating US and’British Medical Services’ (1990) 18 Law, Med and Health Care 69. 

34 See ‘Resource Allocation and Reduction of Services to Patients’ in Philosophy and Practice of Medical 
Ethics, op cit n 4. 

35 The British government does not regulate clinical decision making directly. British physicians generally 
have more clinical autonomy — notwithstanding fewer clinical resources — than do their US 
counterparts. 

36 See generally P. Day and R. Klein, ‘Britain’s Health Care Experiment’ (1991) 10 Health Affairs (Vol 3) 
39. 

37 NHS Reforms: The First Six Months (London: NHS Management Executive, Dept of Health, 1992). 

38 The Patient’s Charter provides, inter alia, that patients are guaranteed treatment no later than two 
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Internal markets have produced other health service efficiencies in many cases, 
ranging from greater patient convenience to an improved quality of medicine for 
a better price.” On the negative side, however, the reforms introduced significant 
transaction costs associated with requiring NHS money to ‘follow the patient.’ 
They also provoked suspicions of a multi-tiered standard of care within the 
philosophically egalitarian NHS,” as groups of purchasers competed to secure 
treatment advantages for their own patients. Some claimed such advantages 
compromised the care given to other NHS patients, but the government responded 
to criticism and attempted to: minimise relative deprivation.*2 Whether these 
precautions adequately protected against inevitable short-term disequilibrium is a 
matter of opinion. 

After the reforms, government purchase and provision of health services were 
no longer inextricably linked as they were when DHAs simply set global budgets 
for local hospitals. The government’s health service purchasing and delivery functions 
changed to being executed by NHS contract rather than by direct line management. 
Medical institutions thus had to compete for NHS and private health insurer contracts 
to furnish the treatment purchasers decided to buy for 'their patients. Moreover, 
controversial new NHS purchaser and provider entities in the form of GP-fundholders 
and trust hospitals were created to enliven the competition and to move more decision 
making to the local level. The relevant NHS organisational structure before and 
after the purchaser-provider split (and the entry of these new players) can be visualised 
as follows: 
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Figure 2 The 1991 Purchaser-Provider Split 





years from going on a waiting list. The Charter is silent, however, on the maximum waiting period 
before patients are guaranteed consultant appointments, which are a prerequisite for assignment to 
waiting lists. 

39 H. Glennerster, M. Matsaganis and P. Owens, A Foothold for Fundholding (London: King’s Fund 
Institute, 1992). 

40 Transaction costs of dealing with US health insurers are estimated to consume 19—24 per cent of 
every US health dollar. S. Woolhandler and D. Himmelstein, ‘The Deteriorating Administrative 

` Efficiency of the US Health Care System’ (2 May 1991) 324 NEJ of Med 1253. 
41 But see J. LeGrand, The Strategy of Equality (London: G. Allen & Unwin, 1982) pp 23—53. 
42 Joint Guidance (NHSME/JCC) to Hospital Consultants on GP Fundholding, EL (91) 84. 
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Powerful GP-fundholders (GP practices required to have at least 7,000 patients,* 
which elect to take on fundholder status after government approval) and DHAs 
function in much the same way as health maintenance organisations (HMOs) do 
in the US, although on a different scale.“ GP-fundholders still act as gate-keepers, 
but they are allocated substantial sums to purchase directly the non-urgent surgical 
and specialist treatment their patients need. They make their own contracts with 
hospitals and consultants for patient care, unlike non-fundholders who must generally 
funnel their charges to institutions selected for them by the local DHA. Any money 
fundholders save on shrewd contracting (and reducing secondary care referrals) can 
be redeployed to add staff, equipment and services to the practice. In turn, these 
improvements neatly enhance the fundholders’ own competitive position against 
other GPs, particularly the non-fundholders. 

NHS hospitals electing trust status manage themselves and are accountable directly 
to central government rather than to DHAs. In turn, DHAs relate to trusts by contract, 
but only as purchasers. Trusts have more autonomy and flexibility with regard to 
personnel, salaries and capital spending than do other hospitals, which still must 
report to DHAs. They are thus theoretically better positioned to respond quickly 
to competitive stimuli. Trusts are also prominent targets for those disposed to 
attack the reforms, for a time-honoured method for achieving business efficiency 
is to streamline personnel. Whenever jobs are threatened in the NHS — which, 
with almost a million workers, has been the largest employer in Europe for many 
years — the political outcry is vociferous and automatic. As health policy analyst 
Rudolf Klein observes, NHS controversies often seem to be concerned as much 
with employment as they are with health care. 

Hospitals, and derivatively their consultants, must compete for the business of 
the DHAs and GP-fundholders charged under the reforms with purchasing hospital 
and specialist services. NHS money for specialist and non-urgent care funnelled 
through DHAs and GP-fundholders follows the patient to those hospitals and 
consultants — wherever situated — theoretically offering the best value for the best 
price. Thus, economic rewards for hospitals, where most NHS consultants work, 
unmistakably emanate from the sale of patient services to these DHAs and GP- 
fundholders. Moreover, more traditional GPs must compete with newly-innovative 
fundholding practices for the patients whose capitation fees furnish GPs at least 
half of their personal income. These competitive tensions for health service 
‘business’ are pictured in Figure 3. 

The Conservative government deliberately gave a competitive spur to hospitals 
by giving GP-fundholders power to contract for their patients’ non-urgent specialist 
treatment. Fundholders were expected to compete (for patients and their capitation 
payments) with other GPs by bargaining aggressively for contracts to get prompt, 
good quality secondary care for their charges. Hospitals, in turn, were forced to 
compete with one another for contracts by demanding more cost-effective perfor- 
mance from consultants and other staff. Ideally, the entire system could ‘level up’ 
to competition-instigated more efficient and innovative performance standards. 





43 Fundholding practices were originally required to have at least 9,000 patients. 

44 In classic HMOs, a single capitation fee covers subscribers for medical care delivered by salaried 
physicians, who send patients to hospitals with whom the HMO has contracted for inpatient care. 
See generally Symposium (Winter 1986) 10 J Health Pol, Pol’y & Law. 

45 Trust hospitals reported impressive increases in the number of cases handled immediately following 
the reforms. M. Durham, ‘Huge bed queue cut by opt-out hospitals,’ The Sunday Times, 18 August 1991. 

46 This income is separate from the money GP-fundholders control for patients’ specialist and hospital care. 
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Figure 3 Potential Hospital Competition for Purchaser Contracts and General Practitioner 
Competition for Patients 


In fact, within weeks after the reforms were implemented, certain hospitals 
signalled their willingness to prioritise the patients of GP-fundholders in order to 
secure their patronage.“ At the same time, entrepreneurial fundholders began 
hiring consultants to conduct specialist clinics on GP premises, thus slashing their 
patients’ waiting times for sophisticated care.‘* In short, significant segments of 
the health sector reacted vigorously, creatively and immediately to competitive 
stimulus the moment the reforms went into effect.” 

These same competitive pressures also fostered NHS cost containment, because 
the reforms forced hospitals and specialists to identify and justify the costs of medical 
treatment in order to price procedures for these powerful new purchasers.” 
Hospitals began requiring consultants to defend the financial ramifications of the 
procedures they perform, whereas in the past doctors could turn a blind eye to the 








47 C. Hall, ‘Doctors threaten to boycott heart unit over priority treatment case,’ The Independent, 16 May 
1991. 

48 P. Pallot, ‘GPs hire specialist help,’ The Daily Telegraph, 16 May 1991. 

49 ‘The patient responds to medical treatment,’ The Economist, 3 August 1991, p 55; H. Glennerster, 
M. Matsaganis and P. Owens, op cif n 39. 

50 The NHS financial information system has been less than impressive according to the Audit Commission; 
see ‘Guesswork in the NHS?’ (31 August 1991) 338 The Lancet 567. 
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economic consequences of their actions because they simply made do within fixed 
departmental budgets. After the reforms, budgets had to be calculated with a sharp 
eye on the medical service contracts the department was expected to generate, rather 
than on such amorphous factors as influence within the institution. The changes 
altered power relationships among physicians and — perhaps subtly but more 
significantly — between physicians and hospital managers, who had to insist that 
consultants be financially accountable if their institutions were to survive. A similar 
finance-driven power shift from doctors toward hospital administrators has been 
going on in the US for the past two decades. As a result, the US has led its UK 
counterparts in implementing medical audit and cost containment strategies, even 
though it still spends twice as high a percentage of GNP on health care.°! 

Before the reforms went into effect, consultants routinely tended to invoke clinical 
freedom to resist calls for accountability, financial or otherwise. As a consequence, 
GPs, DHAs and hospital administrators had little control over consultant service 
bottlenecks which produced unnecessarily long waiting lists.*? After the changes, 
however, the economic consequences of consultants’ work habits — and their clinical 
decisions — became much more visible for professional and public scrutiny. 
Consultants’ traditionally unfettered clinical autonomy thus became subject to greatly 
increased pressure from peers, as well as from hospital management.** The 
changes forced hospital doctors to acknowledge that when they or their colleagues 
behaved cavalierly about costs or clinical responsibilities, their joint financial future 
could be jeopardised; inefficient or professionally irresponsible behaviour could 
imperil the economic survival of their employing institution.” 

Fees for specific (medical) services, the traditional yardstick of success in more 
commercial service transactions, continue to account for a relatively small portion 
of all physician income.‘ None the less, both NHS consultants (most of whom still 
receive government-negotiated salaries and lifetime tenure even after the reforms) 
and GPs (who still receive capitation payments related solely to the number of patients 
on their lists, regardless of whether or how much those patients actually consume 
medical services) soon grasped that traditional assumptions about their economic 
well-being had been disturbed by the statutory changes. 

The new rivalry affected doctors immediately, more with respect to what patients 
perceive as quality issues — which relate mostly to waiting times and courteous 





51 F. Miller, ‘Physician Autonomy: US v UK’ (1987) 2(5) Massachusetts Medicine 23. 

52 Consultants known to have breached their NHS contracts are difficult to remove, receiving lifetime 
tenure when appointed to hospital posts. A London hospital general manager wishing anonymity 
estimates that the costs of removing an erring consultant would exceed £250,000. Personal conversation, 
12 June 1991, notes on file with author. 

53 The manager referred to in the preceding note reports that pre-reforms, whenever wayward consultants 
were exhorted to meet NHS obligations or to be more cost effective, their peers would close ranks 
citing clinical autonomy. Since the reforms, consultants understand that their hospital’s economic well- 
being — and their own professional futures — may depend on abandoning professional solidarity. 

54 The Confederation of Health Service Employees (COHSE) predicted a vicious dogfight for survival 
among London teaching hospitals, culminating in collapse of at least one. J. Sherman, ‘““Dogfight” 
is predicted for London NHS trust funds,’ The Times, 22 July 1991. London has had a serious — 
and expensive — surplus of teaching hospital beds for decades. G. Rivett, The Development of the 
London Hospital System: 1823—1982 (London: King Edward’s Hospital Fund for London, 1986). 

55 Capitation payments now constitute approximately 57 per cent of GP income. The 1990 NHS GP 
contract provides ‘bonus payments’ when GPs meet government-set targets for, inter alia, cervical 
screening and immunisation. In 1990, nearly 70 per cent of GPs earned the top bonus payments, 
averaging more than £4,000. Some 90 per cent of GPs earned some bonuses for meeting targets. 
J. Sherman, ‘GPs meet contract targets,’ The Times, 9 August 1991. The 1990 contract also reimburses 
GPs for performing 15 types of minor surgery. 
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service — than to price itself, since NHS patients do not pay for specific medical 
treatment. NHS capitation payments to GPs, and most consultants’ salaries,® still 
remain fixed by government. Since the purchasing function is theoretically driven 
in large part by GP views about necessary patient services, GPs assumed new 
importance as the source of information — and ultimately money — related to the 
demand for secondary health care. GP-fundholders use that information and money 
directly when they bargain to purchase specialist and hospital services for their own 
patients. Moreover, DHAs — which related in attenuated form to GPs in the past 
— began busily developing ties to local GPs to ascertain their assessment of patient 
needs. 

When DHA contracts for secondary and tertiary care failed to meet GP expectations 
for reasonably available resources, non-fundholding GPs put financial pressure on 
DHAs by demanding extra-contractual patient referrals, which DHAs do not always 
permit.” In addition, more GPs began to find fundholding attractive because it 
enabled them to assume control over arrangements for their own patients’ specialist 
and hospital treatment. When more GPs elect fundholding status, more purchasers 
are added to the competitive playing field. All of these changes understandably 
threatened traditional medicine, whose constituency is heavily weighted toward 
preserving the status quo of professional autonomy. 


III Anticompetitive Response to the Reforms 


Anticompetitive behaviour often seems an inevitable by-product of competition, 
regardless of whether the affected enterprise has a public service nature. The desire 
to thwart or eliminate rivals — at least when they pose a threat to market participants 
— influences economic transactions in whatever form they occur. Moreover, when 
change is imposed from without, entrenched interests have strong motivations to 
resist sharing power. Although socialised medicine hardly resembles traditional 
commercial spawning grounds for anticompetitive activity, the 1991 NHS reforms 
revealed that the invisible hand — and its anticompetitive side-effects — has indeed 
been busily at work in British medicine. 

The British Medical Association, which can be depicted in competition law 
terminology as facilitating a medical services cartel, or as akin to a monopoly supplier 
when it exhorts doctors to act concertedly,** officially opposed the government’s 
proposal for internal markets from the outset. The BMA was not consulted before 
Working for Patients, the government’s White Paper on reforming the NHS, was 
published in 1989,* and the Association’s negative assessment of the proposal to 








56 Trust hospitals contract with new consultants on whatever terms they choose, but hospital personnel 
employed before trusts were established retain their original terms and conditions of service unless 
new contracts are negotiated. Some trust hospitals are developing reward strategies to tempt staff to 
abandon their original contracts, but those strategies have been more attractive to nurses and other 
non-physician personnel than to consultants. Conversation with Lynne Fosh, Director, NHS Trusts 
Unit, 25 June 1991. 

57 DHAs make block contracts for most surgical and clinic care for non-fundholding GP patients, but 
they also set aside a small percentage of available funds (typically 3—5 per cent) for extra-contractual 
referrals. 

58 cf Services of Medical Practitioners: A Report on the Supply of the Services of Registered Medical 
Practitioners in Relation to Restrictions on Advertising, Monopolies and Mergers Commission Report, 
Cm 582 (1989). ' 

59 P. Day and R. Klein, ‘Britain's Health Care Experiment’ (1991) 10 Health Affairs (Vol 3) 39, 45. 
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introduce health sector competition was issued soon thereafter. Despite occasional 
government concessions to BMA concerns,‘' BMA members — 20 per cent of 
whom traditionally vote for Conservative candidates — called at their 1991 annual 
meeting for the Association ‘to campaign with more vigour’ to modify the structural 
changes the Conservative government had imposed three months earlier.” 

In a classic demonstration of anticompetitive trade association behaviour, shortly 
after the reforms went into effect the BMA mounted a pincer-like ‘ethical’ campaign 
designed to enlist GP and consultant aid in undermining the competitive reforms 
introduced by the changes.“ The first prong of the offensive was official BMA 
advice to GPs barely three weeks after the changes were implemented. The advice 
recommended that GPs ‘not use’ — or boycott, in competition law terminology — 
the optional new NHS standard GP referral letter.“ The BMA justified its opposi- 
tion by expressing ethical concerns about preserving patient confidentiality® — 
also complaining about the burden of increased paperwork. 

Although the referral form did solicit more administrative detail than GPs were 
accustomed ,to providing, more than half of those items pertained to the hospital 
and the referring GP, not the patient. Moreover, one would be hard pressed to 
envision that the sections requesting the patient’s name, address, residency status 
and telephone and NHS numbers could violate medical confidentiality policy. Perhaps 
the not unreasonable requests to specify the patient’s ethnicity, sex (not sex life) 
and date of birth might be considered more intrusive, but such facts are usually 
more or less evident to casual observers who have no access whatsoever to patient 
referral forms. In fact, one would be surprised if such information did not appear 
on hospital records, routinely chock-full of far more sensitive patient data enjoying 
confidential treatment. Under certain circumstances, a hospital might even be 
considered negligent if it failed to establish those requested facts at the very outset. 
In any event, physicians could hardly compromise their ethical responsibilities merely 
by filling out such an innocuous document,“ although the BMA may have led 
some doctors to believe — erroneously, but in good faith — otherwise. 

As for clinical details pertaining to the patient, page two of the form asked only 

_ whether radiology and pathology tests had been performed, if so when and where; 
and then left the rest of the page blank under the open-ended heading ‘reason for 
referral.’ The detachable (and separately sealable) second page of the form, designed 

_-to be kept with consultants’ records rather than made part of the patient’s administra- 

, tive file, requested no clinical information other than that which GPs have routinely 





60 s 2, General Conclusions, Special Report on the Government's White Paper, Working for Patients 
(1989), British Medical Association. 

61 The NHS Management Executive’s joint guidance to hospital consultants on GP fundholding was issued 
in conjunction with a press release captioned ‘William Waldegrave Welcomes Agreement With Medical 
Profession on Guidance to Hospital Consultants on GP Fundholding,” H91/255, 11 June 1991. 

62 J. Sherman, ‘Doctors demand tougher stand on health service reforms,’ The Times, 2 July 1991. 

63 For an historical account of trade association attempts to coerce ‘co-operative’ behaviour among 
competitors, see B. Shaffer, ‘In Restraint of Trade: Trade Associations and the Emergence of 
“Self-Regulation”’ (1991) 20 Southwestern U L Rev 289. 

64 L. Hidalgo, ‘Doctors urged to boycott new form,’ The Times, 22 April 1991, L. Hunt, ‘GPs’ form 
boycott may bring hospital admission delays,’ The Independent, 22 April 1991. 

65 The BMA communiqué to GPs stated, ‘GPs may, therefore, wish to continue using their own stationery 
for writing referral letters thus preserving patient confidentiality. It is totally unacceptable ... that 
clinical information should be included on any standard referral forms ... . BMA Circular to GPs, 
21 April 1991, at 4. 

66 The administrative data on the first sheet was presumably designed for DHA and hospital payment 
and statistical purposes. Since money follows patients after the reforms, purchasers must have 
mechanisms for knowing when patients receive care. 
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provided for years under their own letterheads when referring patients for consulta- 
tion. Since a BMA working group had already been consulted and had agreed in 
principle with the Department about the content of the form, the Association’s belated 
concern for patient confidentiality could not have been its primary concern. Instead, 
it was a convenient and presumptively plausible public cover for other objectives.® 

One of those goals was to make it more difficult for the government to analyse 
the effectiveness of competitive incentives by tracking the referral patterns of GPs 
versus GP-fundholders. The form was designed so that GPs could facilitate the 
comparison — and speed the hospital admissions process at the same time — by 
producing non-clinical referral information in computer-ready form. The BMA was 
correct in pointing out that some of the requested information had previously been 
obtained by hospital admissions clerks, and that the form could result in increased 
GP paperwork, but the confidentiality issue was primarily a red herring. By voicing 
ethical concerns, the BMA employed a buzzword tending to induce doctors — and 
the public — to forego careful analysis of the document itself. In effect, the BMA 
purported to raise a moral question where none really existed. 

The BMA chose not to assist the government’s attempt to compare GP versus 
GP-fundholder referral patterns, because it did not wish to facilitate gathering 
evidence to demonstrate that NHS market incentives might be effective. GP- 
fundholders were predicted to lead the way in finding value for money, being smaller, 
more flexible and often more entrepreneurial than DHAs. Moreover, since fund- 
holders redeploy savings from their patients’ specialist and hospital care to improve 
their own practices, they have economic incentives to make their use of those services 
conform closely to medical necessity — or at least to what patients want. Fundholder 
referral patterns thus threatened to become the norm against which those of all other 
GPs are measured. This organised BMA resistance to NHS oversight which might 
advance competition objectives bore similarity to anticompetitive professional 
conduct which the US Supreme Court held violated the antitrust laws in FTC v Indiana 
Federation of Dentists. The defendant dental association in that case had also 
cited ethical reasons as a subterfuge for engaging in concerted behaviour designed 
to frustrate insurer cost containment measures. 

The second prong of the BMA campaign was a statement directed to all hospital 
consultants by the BMA’s Central Consultants and Specialists Committee (CCSC) 
barely a month after the changes were implemented. It recommended that hospital 
consultants refuse to ‘operate a two-tier system of health care by treating patients 
of GP-fundholders differently from other patients.’ The CCSC advised doctors 
that “it would be unethical for consultants to see some NHS patients quicker [sic] 
than others simply because of a contract entered into by local GPs.’ Once again, 
however, the purported ethical concern behind the call for collective action must 
be viewed as a public relations subterfuge. And, once again, the BMA’s appeal 
for a boycott of GP-fundholder contract advantages has its parallel in professional 





67 Newspaper reports alleged that the BMA offered to scuttle official opposition to the changes ‘in exchange 
for guarantees on wages and conditions.’ J. O'Sullivan, ‘NHS “secret offer” by doctors,’ The 
Independent, | June 1991, 

68 (1986) 476 US 447. 

69 ‘Consultants Advised Not to Facilitate GP Fundholding Deals,’ BMA Press Statement, 3 May 1991. 
The NHS is inherently multi-tiered; regional variations in treatment abound, and ‘string-pulling’ and 
old-school-tie doctors’ networks have always existed. See A. Bevins, ‘NHS “unfair”, minister says,’ 
The Independent, 3 June 1991, reporting on comments by the Secretary of State for Health on BBC 
television’s 2 June 1991 On the Record programme. 
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society advice found to violate the US antitrust laws. In AMA v United States,” 
the American Medical Association had conspired to prevent an early HMO from 
recruiting and maintaining salaried doctors, citing ethical objections to contract 
medicine. To its great surprise, the AMA was convicted of criminally violating 
federal antitrust law by its call for a boycott. 

The CCSC piously maintained that ‘access to services should be determined on 
the basis of clinical need,’” stating that ‘[w]e strongly urge all consultants not to 
accept contracts which would [permit GP-fundholder patients to queue-jump and 
thus] have the effect of providing an inferior level of service to millions of 
patients.’ The BMA was on dangerous ground, however, in basing its political 
opposition to fundholding contract preferences on ethical principles. Ethical principles 
govern the practice of medicine as a whole; unethical conduct cannot be politically 
compartmentalised to apply to physician behaviour in the NHS alone. Therefore, 
if the BMA really meant what its statement said, by a parity of reasoning it has 
to accept that it must be equally unethical for physicians to see any patients more 
quickly than others for reasons unrelated to clinical need. 

More than 50 per cent of NHS consultants practise at least some private medicine 
in addition to their NHS duties. For economic reward, they routinely service their 
private patients more rapidly than they care for their NHS charges. Moreover, they 
often give private patients priority within NHS facilities. The private practice of 
medicine flourishes in Great Britain precisely because of this preferential treatment 
physicians practising outside the NHS — the majority of whom also work within 
it — routinely grant their fee-paying patients. In fact, most British patients seeking 
private care — often in pay beds within NHS hospitals — do so only for the kinds 
of non-urgent elective services for which they would have to wait in the NHS. 

Obviously, the BMA had no intention of espousing the conclusion that doctors 
practising privately were behaving unethically just because they responded to 
economic incentives and permitted private patients to see them quickly. To take 
that position would be to attack one of the most important raisons d’être for private 
practice. Just as obviously, therefore, the BMA’s attempt to raise ethical objections 
to GP-fundholding contract preferences was a smokescreen to obscure other reasons, 
many of them self-interested, for organised medicine’s disposition to undermine 
the competitive forces set loose by the reforms. 

This whole BMA campaign to undercut NHS competition was conducted under 
the banner of professional ethics and — unlike moral or political objectives which 
may be essentially aspirational — ethical principles are frankly intended to govern 
conduct. They constitute a profession’s own judgment about acceptable codes of 
behaviour for those practising the craft, and have long served as powerful tools 
for enforcing collective professional behaviour.” However, the goals advanced by 
those codes may not always conform with the public interest. In theory, the profes- 
sions condemn unethical conduct as a grave matter, calling for powerful sanctions 
designed to compel adherence — up to and including withdrawing the privilege of 
practising the vocation. As observed by Lord Morris in Pharmaceutical Society 
of Great Britain v Dickson, ‘failure to comply with ... [an ethical rule] will be 
misconduct’ which may render the offender ‘unfit to have his name on the 
register.’ 
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The BMA was thus (perhaps even without fully appreciating the ramifications) 
bringing out the heavy artillery by challenging the reforms on ethical grounds. Its 
rhetoric indicated — correctly or incorrectly — that it stood prepared to report GPs 
using the new referral form, or consultants facilitating internal markets by giving 
fundholders’ patients faster treatment, to the General Medical Council (GMC) for 
disciplinary action.” 

During the first few months after the legislative changes went into effect, many 
other attempts to undermine the competitive energy deliberately initiated by the 
reforms took place. These efforts emanated from many sources other than the BMA, 
including organised labour and even some DHAs and Regional Health Authori- 
ties.” This opposition stemmed from altruistic motivations such as philosophical 
misgivings about purchaser and provider competition, as well as from economically 
self-interested concerns. Even the government reacted in classic anticompetitive 
fashion when a French hospital threatened to market elective surgical procedures 
to DHAs and GP-fundholders in the south of England. The Department of Health’s 
initial reaction that NHS money could not be allocated to foreign hospital contracts 
could well offend European Community law.” 

It would serve little purpose to chronicle the wide variety of anticompetitive 
responses to internal markets policy here, except to underscore the point that blatantly 
anticompetitive activity, by what could be labelled cartels and monopolies, indeed 
flourishes within British medicine. Such behaviour flew in the face of the Conservative 
government’s determination to employ explicit competitive incentives to promote 
health sector efficiency and innovation. Putting to one side the difficult and 
controversial political issue of whether, on balance, overt competition offers signifi- 
cant advantages for the NHS, the interesting legal question is whether British and 
European Community competition law could — or should — be a useful vehicle 
for constraining anticompetitive health sector activity. If the conditions required 
for competition to function are missing, the potential benefits of the competitive 
stimulus to efficiency obviously can never materialise. Collusive or monopolistic 
professional behaviour can affect the health sector adversely, even in the absence 
of internal markets, and such conduct can also be subject to censure under competition 
law. i 


IV ‘NHS Contracts’ and Administrative Procedure 


Before examining the way in which competition law principles might discipline 
anticompetitive activity affecting the health seċtor, the legislation governing NHS 
contract disagreements and negotiations must be analysed. ‘NHS contracts’ were 
a unique creation of the statutory reforms and do not conform to all the usual notions 











76 The GMC is the statutory body charged with disciplining doctors. Of the 32 members of its professional 
conduct committee, only six are lay members. 

77 For example, in May of 1991, Dr Duncan Nicholson, Director of Public Health for the Peterborough 
Health Authority, issued a ‘Dear Doctor’ letter containing an explicit boycott threat. He wrote, ‘I 
trust that you will agree that admission and treatment priorities should be determined by clinical need 
alone, and ... these priorities should not be overruled by an unanticipated bargaining strength of 
fundholding practices. ... I have today informed the [hospital] general managers ... that ... they 
will not be permitted to enter into agreements with GP fundholders (or ... other Health Authorities) 
that gives [sic] inappropriate priority or guarantees [sic] favoured treatment to their patients . . . whilst 
we would normally seek to use our very significant contracting powers constructively, if necessary 
we would be prepared to use these powers to make it decidedly disadvantageous for them to offer 
advantages to others not available to our own residents.’ Copy on file with author. 

78 See discussion in text accompanying ns 178—183 below. 
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of contract. These specialised agreements arise only when ‘one health service body 
. arranges for the provision to it by another ... of goods and services which 
it reasonably requires for the purposes of its functions.’ Disagreements associated 
with such contracts are resolved by legislatively prescribed administrative procedures. 
The operative statutory language, frankly designed to eliminate lawsuits over 
contract disputes between health service bodies,® provides in part: 


Whether or not an arrangement which constitutes an NHS contract would, apart from this 
subsection, be a contract in law, it shall not be regarded for any purpose as giving rise to 
contractual rights and liabilities, but if any dispute arises with respect to such an arrangement, 
either party may refer the matter to the Secretary of State for determination .. .*! 


The legislation gives the Secretary of State power to resolve the matter upon 
referral,®2 and to order the parties to comply with any directions he might make 
to determine their disagreement.* 

Contract disputes involving agreements between a trust hospital and either a GP- 
fundholder or a DHA, for example, are at least initially governed by these procedures, 
because all of those parties satisfy the statutory definition of ‘health service 
bodies.’** Significantly, however, all non-governmental entities or individuals 
capable of affecting — or being affected by — NHS contracting (except for ‘a 
recognised fundholding practice’) are excluded from the definition. They remain 
outside the administrative dispute-resolution process and free from any direct or 
implied statutory limitations on legal proceedings associated with NHS contracts.* 
Thus, all legal claims implicating the internal market-related activity of professional 
organisations (such as the British Medical Association), or involving private or foreign 
health service providers, are exempted from any legislative constraints on 
litigation. 

The terms of the statute all but confine its restrictions to the sphere of traditional 
contract disputes. Notwithstanding language purporting to channel ‘any’ disagreement 
arising with respect to an NHS contract to the Secretary of State for resolution, 
that direction must be understood in context; the clause immediately preceding this 
explicitly purports to abolish contractual rights and liabilities associated with NHS 
contracts; it says nothing about eliminating any other bases for asserting rights and 
liabilities. Therefore, they presumably remain unaffected. 

Allegations of anticompetitive conduct affecting NHS contracts may not involve 
the parties to the contract themselves, or one or both of the affected parties may 
not satisfy the statutory definition of a health service body. In that case, the dispute- 
resolution provisions do not reach the situation at all. In any event, non-contract- 
based legal proceedings associated with NHS contracts presumably remain 
uncontrolled by the statute. Competition law enforcement would thus be exempt 





79 National Health Service and Community Care Act 1990, s 4(1). 

80 The Secretary of State (Mr Kenneth Clarke) at (1990) HC Deb, Standing Committee E, col 332, 349. 

81 National Health Service and Community Care Act 1990, s 4(3). 

82 ibid s 4(5) and (7). 

83 ibid s 4(7). 

84 A ‘health service body’ is defined to include such entities as a health authority; a health board; a 
Family Health Services Authority; an NHS trust; a recognised fundholding practice; and the Secretary 
of State. National Health Service and Community Care Act 1990, s 4(2). 

85 National Health Service and Community Care Act 1990, s 4(2)(f). 

86 Arrangements between DHAs and directly-managed units (DMUs) are not considered ‘NHS contracts’ 
because DMUs lack an independent legal existence. Arrangements between DMUs and fundholders, 
however, constitute NHS contracts because, since DMUs cannot technically negotiate and contract 
on their own, DHAs must do it for them. Contracts for Health Services: Operating Contracts (HMSO, 
1989) para 2.6. 
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from the administrative dispute-resolution process, as would criminal actions and 
negligence lawsuits — among others — arising from contract-related activity .* 
The legislation sets forth a somewhat similar mechanism for resolving conflicts 
stemming from negotiations designed to culminate in NHS contracts, but which 
disintegrate in the process. In this case, the statutory language is directed toward 
neutralising anticompetitive (and other) conduct which has prevented agreement. 


If, in the course of negotiations intending to lead to ... an NHS contract, it appears to a 

health service body — 

(a) that the terms proposed by another health service body are unfair by reason that the 
other is seeking to take advantage of its position as the only, or the only practicable, 
provider ... or by reason of any other unequal bargaining position as between the 
prospective parties to the proposed arrangement, or 

(b) that, for any reason arising out of the relative bargaining position of the prospective parties, 
any of the terms of the proposed arrangement cannot be agreed, 


the health service body may refer the terms of the proposed arrangement to the Secretary 
of State for determination .. . 38 


As in the contract dispute provision, access to the Secretary of State for administra- 
tive assistance in levelling the contractual playing field is at the option of a health 
service body deeming itself aggrieved. This time, however, there is no language 
even purporting to eliminate other sources of potential liability — such as might 
arise from competition law enforcement — stemming from the challenged behaviour. 
Significantly, the minister’s powers are limited to dictating the terms of the agreement 
under negotiation, and directing that they be observed.* 

One could hardly argue that a statutory provision specifically designed to 
accomplish the formation of an NHS contract impliedly disables the government 
— or anyone else with appropriate standing — from otherwise enforcing the law, 
including competition law. For example, a group of GP-fundholders might refuse 
to contract with a certain DHA-managed hospital unless it met their pricing demands. 
The hospital manager might, for whatever reason, decline to invoke the Secretary’s 
dispute-resolution powers to counter their cartel behaviour. The fundholders’ collusive 
anticompetitive activity should none the less still be subject to scrutiny under 
competition law.” 

Moreover, a myriad of non-‘health service bodies’ — such as the British Medical 
Association and private and foreign hospitals — also engage in conduct affecting 
the NHS. Anticompetitive behaviour on their part tending to impair formation of 
NHS contracts, or directed against them by others in the contracting process, is 
beyond the reach of the statutory contract-formation provision. Thus, it, too, remains 
subject to the full range of possibilities for competition law enforcement. In summary, 
notwithstanding statutory provisions establishing an administrative procedure for 
handling certain legal problems associated with NHS contracting, significant scope 
remains for competition law enforcement within the context of NHS internal markets. 


V Relevant Competition Law Principles 


Apart from a recent Monopolies and Mergers Commission investigation that prodded 
the General Medical Council to relax its ethical restrictions on physician adver- 





87 See J. Jacob, op cit n 2, pp 274—278. 

88 National Health Service and Community Care Act 1990, s 4(4). 

89 ibid s 4(6). 

90 The Competition Act 1980. See discussion in text accompanying ns 141—149 below. 
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tising,” competition law has thus far had little direct application to health sector 
behaviour. This stems in part from the amorphous and complex character of the 
law itself, in part from a lack of private enforcement incentives, but also in large 
measure from a widely-held belief that competitive pressures were neither active 
nor desirable in the health industry. Indeed, for years the British medical profession 
has promoted societal distaste for both competition and litigation involving 
physicians.” 

The profession conveniently forgets, however, that private medical practice — 
in which the majority of UK doctors engage, at least to some extent, notwithstanding 
NHS affiliation — is entrepreneurial, and therefore inherently competitive. Further- 
more, ‘there is no exception in favour of a profession from the general rule that 
the doctrine of restraint of trade applies quite generally.’ English competition law 
still has significant potential — at least in theory — for curbing both monopolistic 
and collusive activity in the health care field. 

Competition law encompasses both common law principles and a relatively 
complicated and unevenly implemented scheme of statutory regulation, and both 
are applicable in some sense to health sector cartel and monopolistic conduct. Britain’s 
competition legislation is of recent vintage compared with the American Sherman 
Act,” which was enacted more than a century ago and has since spawned a rich 
jurisprudence of antitrust.’ That jurisprudence has increasingly been applied to the 
US health industry over the past two decades, as market strategies have become 
increasingly important in health care.% American experience is thus instructive 
with respect to what may lie ahead for the UK. 

Various forms of anticompetitive activity have flourished for centuries in Britain, 
just as they have thrived over much of the rest of the world. For a complex variety 
of political, historical and cultural reasons, however, they have not been condemned 
as routinely under English competition law as they would be — at least in theory 
— under US antitrust legislation.” However, British business has had to become 
increasingly mindful of European Community (EC) law, which adopts the US model 
and prohibits collusive and monopolistic conduct affecting trade among Member 
States. The health sector is big business in Britain, notwithstanding its general 
characterisation as a non-profit enterprise. It employs almost 2 per cent of the 
population, controls billions of pounds in capital assets and supports thousands of 
profit-driven companies through its product and service purchases. As the European 
single market becomes more pervasive, prudent business practice dictates standards 
of health sector behaviour that satisfy not only English, but EC law as well. 
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The Restrictive Trade Practices Act 1976 


British competition legislation proceeds from the assumption that agreements among 
competitors to restrain trade harm the public interest. Cartel arrangements among 
horizontal competitors are regulated by the Restrictive Trade Practices Act 1976 
(RTPA). That statute triggers government oversight by requiring agreements which 
limit the parties’ freedom to acquire or supply goods or services to be registered 
with the Director General of Fair Trading (DGFT). Registration precipitates a 
review to determine whether the public interest will be harmed by the proposed 
restraint and starts from the presumption that it will. Registrants have the burden 
of showing that their restrictive agreement passes muster under one of the statutory 
gateways to acceptability .' 

Generally speaking, any registrable agreement not presented to the DGFT within 
three months of its making is unenforceable. '°! Moreover, anyone who can estab- 
lish harm or loss stemming from an illegal agreement is entitled to bring suit for 
damages, an injunction or other relief. Affected parties are thus invited to aid 
enforcement. No reported private cases seem yet to have been litigated under the 
RTPA, but at least the Post Office! and apparently also a health authority have 
been able to use their substantial purchasing clout to retrieve cartel overcharges 
by threatening to invoke the statute. 1% 

The RTPA specifically excludes restrictive agreements affecting the supply of 
medical (and certain other professional) services from registration requirements. 
Thus, the statutory provisions simply do not apply to anticompetitive agreements 
affecting the way many health professionals provide services. Moreover, inferentially 
the Act extends parallel immunity to the BMA as a ‘services supply association,’ 
or professional association promoting exempted services, but only to the extent that 
the BMA makes recommendations protected by the statute.!% Any anticompetitive 
arrangements involving medical services per se — such as the BMA’s efforts to 
persuade consultants to undermine competition by refusing to prioritise GP-fundholder 
patients — are not caught under the RTPA. ; 

This does not mean, however, that doctors and the BMA — or any other health 
sector actors — can combine to undermine NHS competition with impunity. The 
RTPA does not exempt doctors or their trade union per se from the obligation to 
register agreements which restrain trade; rather, it exempts only those arrangements 
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which relate to the supply of medical (and certain other health professional) 
services. !” 

For example, if a group of independent GPs, or of GP partnerships, agreed among 
themselves on what they would offer to pay medical secretaries, their price-fixing 
contract would be registrable with the DGFT. Their accord would be presumed 
to impair the public interest because it stifled price competition relating to wages, 
and they would have the burden of establishing that it did not. Joint conduct need 
not even constitute a formal agreement among the GPs to trigger statutory oversight; 
acquiescence in joint activity might be inferred after the fact from consciously parallel 
GP behaviour.' By way of comparison, almost a decade ago the US Supreme 
Court summarily condemned physician arrangements to fix prices — the core antitrust 
offence — as a violation of the Sherman Act.'® 

The Restrictive Practices Court (RPC) has often tended to exalt form over substance 
in interpreting the provisions of the RTPA, thus undercutting its potential impact. ''° 
The RPC has construed the statute narrowly to apply only to contracts which accept 
explicit restrictions on conduct affecting the supply of goods or services.''!' The 
GPs’ anticompetitive price-fixing agreement in the previous example might thus 
be articulated in positive rather than negative terms to avoid the requirement for 
registration and subsequent evaluation by the DGFT.'” In essence, only legally 
unsophisticated health sector participants — but at this stage many doctors fit that 
description with respect to the potential competition law pitfalls awaiting them — 
need fear falling foul of the RTPA when entering anticompetitive arrangements 
involving non-physician services. 

The government’s 1989 White Paper on restrictive trade practices recommended 
a sweeping revision of statutory competition law.'? It advocated introducing legis- 
lation at the earliest possible moment to replace the RTPA with a domestic adaptation 
of Article 85 of the Treaty of Rome, which generally outlaws concerted practices 
distorting competition. Reform in the UK will also presumably recognise the highly 
competitive reality of professional practice in the 1990s and remove the blanket 
exemption for many professional services.''* These changes would harmonise UK 
law more closely with that of the EC.''S Although the government has been rather 
quiet about competition law reform lately, the single market makes eventual revision 
of the RTPA virtually inevitable. $ 
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The Restraint of Trade Doctrine 


The English common law restraint of trade doctrine, like both common law and 
the Sherman Act in the US,'" condemns agreements which unreasonably restrain 
trade.''® It could thus also be used to curb anticompetitive behaviour affecting 
British health care. The doctrine is inherently vague and English judges have generally 
shown more reluctance to define — let alone expand — its scope than have their 
American counterparts, notwithstanding such pious judicial pronouncements as: ‘{i]n 
all restraints of trade, where nothing more appears, the law presumes them bad.’!!9 
The sticking point, apart from the difficulty of deciding whether the practice 
constitutes a restraint at all, concerns evaluating the alleged unreasonableness of 
challenged behaviour, and various factors have coalesced to impeded full development 
of a coherent body of British common law limiting anticompetitive activity. Among 
these are a long, class-based tradition of business and social collusion'° and 
fundamental doubts about the English judiciary’s willingness and capacity to analyse 
economic questions,'?! both of which tend to deter litigation. In addition, since 
unsuccessful plaintiffs must pay their opponents’ costs and contingent legal fees 
have been considered unethical," the financial obstacles to initiating litigation 
have been daunting in themselves.!23 

The few reported English restraint of trade cases involving the medical profession 
concern attempts by doctors to enforce — or escape from — contracts they made 
not to compete after they were no longer working with one another.'4 These 
decisions reveal that the doctrine as applied seems relatively unconcerned with the 
impact on competition per se. Applying the test of reasonableness, English courts 
have tended to protect the enforcing doctor’s interest in retaining patients, despite 
the obvious contractual restriction on health sector competition, so long as neither 
the geographic area nor the time period covered by the restraint is excessive.!25 By 
way of contrast, some recent US cases seem more receptive to broader public interest 
considerations that would be served by invalidating such anticompetitive compacts. 
These include protecting an adequate supply of professional services in the area 
and safeguarding the privacy and trust of the restricted doctor’s patients. '6 

The restraint of trade doctrine has been sparingly invoked in England for the most 
part because it has been considered enforceable only by plaintiffs seeking to avoid 
anticompetitive arrangements they voluntarily bound themselves to observe.'2” This 





117 The Sherman Act condemns ‘all contracts, combinations and conspiracies in restraint of trade," 15 USC, 
sl. 

118 Nordenfelt v Maxim Nordenfelt Guns & Ammunition Co [1894] AC 535. 

119 Mitchell v Reynolds (1714) 1 P Wms 181, 197. 

120 “The traditional structure of English life seemed to foster cartelisation: combination has been accepted 
in England without regulation because the entire English social system is a series of close groups 
... English society is stratified and cellular.’ M. Keller and T. McCraw (eds), Regulation in Perspective 
(Cambridge: Harvard U Press, 1981). 

121 T. Sharpe, op cit n 97, p 93. The judiciary not only shares, but often perpetuates, these doubts. See 
Texaco Ltd v Mulberry Filling Station Ltd [1972] 1 WLR 814, at 824, 828-9; Mogul Steamship Co 
v McGregor, Gow & Co [1889] 23 QBD 598, at 620. 

122 The Courts and Legal Services Act 1990, s 58, now permits the limited ‘conditional fee.’ 

123 See F. Miller, op cit n 92, pp 436—438. 

124 Kerr v Morris [1986] 3 All ER 217; Peyton v Mindham [1971] 3 All ER 1215. 

125 Routh v Jones [1947] All ER 758. 

126 See eg Ellis v McDaniel (Nev, 1979) 96 P 2d 222; Karlin v Weinberg (NJ, 1978) 390 A 2d 1161. 
See also Dodd, ‘Contracts Not to Practice Medicine’ (1943) 23 BUL Rev 305; Comment, ‘The Antitrust 
Ramifications of Non-competition Clauses in the Partnership and Employment Agreements of Doctors’ 
(1984) 30 Loyola L Rev 307. 

127 Lonrho v Shell Petroleum Co Ltd (No 2) [1982] AC 173. 


473 


The Modern Law Review [Vol. 55 


limitation reflects the doctrine’s as yet incomplete evolution into a cognisable tort 
from its contract law origins, notwithstanding the strong public interest dimension 
necessarily involved in evaluating the legality of contracts circumscribing business 
dealings with third parties.'8 In essence, the courts have permitted attacks on these 
restrictions from within, but rarely from without. So long as the contracting parties 
continue to behave anticompetitively, those hurt by their conduct — who would 
be most likely to complain — are rarely allowed to do so. Outsiders harmed by 
even the most egregious anticompetitive arrangements to which they were not privy 
have generally had difficulty gaining standing to seek damages.'° 

More recent cases have, however, occasionally granted third parties declaratory 
judgments’ and injunctive relief?! — but virtually never damages’? — against the 
anticompetitive restrictions of monopolistic trade associations. Courts have been 
particularly sympathetic to challengers when these organisations have allegedly 
colluded through association rules or ethical principles to limit entry, or otherwise 
to restrict employment opportunities for non-members of the group.'* In these 
cases, the plaintiffs were strangers to the rules used to boycott them in that they 
had been barred from any opportunity to participate in rule formulation. Notwith- 
standing the complete absence of any contractual connection with the challenged 
restrictions, the public interest served by protecting the right to work prompted the 
courts to ignore the usual privity requirement and entertain the litigation. Securing 
standing in these employment cases depends on alleging abuse of monopoly 
power." 

Courts have also entertained litigation against monopolistic trade associations when 
their ethical restrictions blatantly restrain trade in other ways affecting the public 
interest. For example, in Pharmaceutical Society of Great Britain v Dickson,” the 
plaintiff, a member of the society and also a director of Boots Ltd, successfully 
challenged an ‘ethical’ restriction passed by a majority of the society’s members. 
The resolution restricted the range of non-professional services pharmacies could 
offer without obtaining the society’s approval, and was obviously intended to protect 
the economic position of small chemists’ shops vis-@-vis large commercial competitors 
like Boots. 

The House of Lords was convinced that the society intended this ethical rule to 
bind its members, and that it planned to take cases of non-compliance to the statutory 
council empowered to strike pharmacists guilty of professional misconduct from 
the practice register. It held the plaintiff thus had sufficient interest in the matter, 
even though he himself had not agreed to be bound by the challenged restriction, 
to entitle him to seek a declaration and injunction. Although the society declined 
to argue the reasonableness of the restraint, the law lords were agreed in dicta that 
the measure unreasonably restrained trade. '% 

No lure of recovering damages — let alone treble damages — encourages private 
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enforcement of English law against anticompetitive trade association conduct, as 
it does in the United States.” Thus, few private individuals would have the 
incentive to incur the financial and other costs of trying to litigate common law 
restraints of trade involving health care, even if they could obtain standing. However, 
some individual or group (such as the Consumers’ Association) might have the 
standing and the resources — along with the incentive — to challenge attempts to 
stifle health sector competition. 

A vulnerable first target might be the BMA’s ‘recommended fees’ for non-NHS 
services.'38 That fee schedule tends to stifle price competition among doctors 
practising medicine privately. The US Supreme Court held somewhat similar fee 
recommendations illegal per se in Arizona v Maricopa County Medical Society, 
stating ‘[e]ven if a fee schedule is desirable, it is not necessary that the doctors do 
the price-fixing.’ The better strategy for a group like the Consumers’ Associa- 
tion, however, might be to concentrate its efforts on persuading the government 
to exercise its own powers to curb anticompetitive health sector conduct under 
legislation establishing a framework for administrative oversight of market- 
undermining behaviour. 


The Competition Act 1980 


Although anticompetitive agreements involving medical services may escape the 
registration — and possible subsequent invalidation — requirements of the Restrictive 
Trade Practices Act, they are not immune from scrutiny by the Office of Fair Trading. 
The Competition Act 1980 (CA) empowers the DGFT to investigate suspected cartel 
practices in relatively informal and expedited fashion on his own initiative.” If the 
Director determines that suspect conduct amounts to an anticompetitive business 
practice within the meaning of the statute, he can attempt to ‘persuade’ the parties 
involved to discontinue the censured behaviour. '*! 

If the parties refuse, the DGFT can then refer the matter on to the Monopolies 
and Mergers Commission (MMC) for a full-dress inquiry into whether the challenged 
activity rises to the level of an anticompetitive practice and, if so, whether it operates 
against the public interest. The Commission then reports to the Secretary of State 
on the reference, including recommendations for appropriate action, when practices 
contrary to the public interest are found.'* Thereafter, if the party fails to cease 
the offensive conduct, the Secretary of State can prohibit the practice.' 

In theory, the Competition Act gives the DGFT wide discretion to investigate 
allegedly anticompetitive behaviour throughout the British economy, including 
attempts to restrain medical service competition such as those described in Part III 
of this article.'** In practice, however, he has exercised that discretion sparingly. 
Moreover, the conduct he has chosen to examine thus far has tended to involve 
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narrow issues and local — rather than nationwide — anticompetitive activity." 

Unlike the Restrictive Trade Practices legislation, private individuals harmed by 
anticompetitive health sector behaviour have no civil remedy under the Competition 
Act. Thus, for example, if a group of consultants were to collude on the prices 
they charge GP-fundholders for staffing clinics on fundholder premises — or if the 
BMA were to publish recommended fees for such work'4?7 — fundholders would 
be unable to recover damages or enjoin the consultants’ collusive behaviour under 
the Act. They could, however, always bring such price-fixing to the attention of 
the Office of Fair Trading, in the hope of stimulating investigations which would 
deter future market-distorting conduct.' 


The Fair Trading Act 1973 


The Fair Trading Act 1973 (FTA), emanating from the first British competition 
legislation enacted in 1948, establishes a discretionary administrative system for 
investigating allegedly anticompetitive practices of those firms supplying 25 per 
cent or more of a given market for goods or services. By requiring a 25 per cent 
market threshold, the legislation is clearly aimed more at abuses of dominant position 
than at anticompetitive activity per se. However, the statute also applies to behavioural 
or ‘complex’ monopolies,'®° wherein the 25 per cent requirement can be met by 
any two or more persons who ‘conduct their respective affairs . . . to prevent, restrict 
or distort competition ... .’'' In such complex monopoly situations, the investi- 
gated parties need not have formally agreed on the challenged practice; the statute 
can be invoked when they behave in such parallel ways that competition has in fact 
been distorted. In the sense that the FTA can be used to regulate both horizontal 
agreements and monopolies, therefore, it combines features of both sections 1 and 2 
of the American Sherman Act. 

The BMA, whose membership constitutes a majority of Britain’s practising doctors, 
clearly comes within reach of the Monopolies and Mergers Commission’s powers 
under the statute. Moreover, since the FTA permits a flexible delineation of the 
relevant market,'*? collusive activity among smaller groups of doctors — 25 per 
cent of the consultants at a rural hospital boycotting the patients of fundholding 
GPs, or 25 per cent of area GPs banding together to fix secretarial prices, for example 
— might trigger investigation. Perhaps even an agreement among 25 per cent of 
the local consultants in a particular speciality about the price the would charge for 
staffing clinics at fundholder surgeries could be caught as well. Thus, a wide range 
of anticompetitive activity directed toward usurping economic power in the health 
sector could be examined, should the government choose to exercise its competition 
law authority on such volatile professional issues. 

The MMC formally investigates such cases as are referred by the DGFT” once 
he has determined that a monopoly situation exists or is threatened. The scope of 
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the Commission’s investigation may be limited to particular facts,'** or may be ‘a 
full public interest reference.’' In such cases, the Commission must determine 
whether any of the facts operate against the public interest and, if so, what action 
should be taken to remedy the situation. 

In the late 1980s, when the NHS Primary Care and Working for Patients White 
Papers were under consideration, the government realised that the existing ‘ethical’ 
restrictions on physician advertising would seriously undermine the consumerist 
and competitive thrusts of the proposed policy changes. Since professional society 
and GMC ethical rules barred GPs from advertising even basic services to potential 
patients, information crucial to patient choice of GPs based on practice innovations 
and successful contracting would be difficult to acquire.'% Similar restrictions on 
consultant advertising to GPs and professional bodies impeded the free flow of 
information about specialist services.'%’ 

At the behest of the government, the DGFT made a reference to the MMC 
concerning the impact of advertising restrictions on physician services. The 
Commission reported that ethical prohibitions on GP advertising to members of 
the public were against the public interest.!' The MMC also found that ethical 
restrictions on doctors’ ability to communicate with other bodies or professionals, 
when not offering medical treatment to individual patients, were contrary to the 
public interest as well. The MMC ‘invited’ the appropriate professional groups to 
liberalise their rules on advertising appropriately, and they responded with 
alacrity. The US Federal Trade Commission had made similar findings about the 
American Medical Association’s ethical restrictions on physician advertising, and 
had been upheld by the Supreme Court more than a decade earlier. 160 

Any decision about whether to refer possible monopoly situations to the MMC 
is discretionary with the DGFT and the Secretary of State for Trade and Industry, 
and any Commission report after reference must be presented to Parliament.'¢' In 
other words, the entire process is inherently political. The House of Lords has 
observed that ‘whether or not a particular commercial activity is or is not in the 
“public interest” is very much a matter of political judgment ...’'; adding for 
good measure that ‘the courts judge the lawfulness, not the wisdom, of the decision.’ 
The law lords went on to hold that the minister need not furnish reasons for any 
decision not to refer.’ One may doubt whether the lawfulness of such a choice 
could ever be properly reviewed when the minister need never explain why it was 
made. 

Private parties harmed by allegedly monopolistic conduct affecting British health 
care thus have no recourse under the FTA if suspect behaviour is brought to the 
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attention of the DGFT, but no referral is made to the MMC. Thus, GP-fundholders 
would have had no standing under the FTA to complain about the BMA’s recom- 
mendations that GPs boycott the hospital patient referral form, or that consultants 
refuse to make special arrangements for the patients of GP-fundholders. Similarly, 
once specific behaviour has been referred, if the Commission determines that the 
public interest is not harmed, the remedy for those who disagree lies with the 
legislative process, not the courts. 

Notwithstanding the discretionary character of monopoly references, the FTA 
gives the government wide latitude with respect to examining anticompetitive 
monopoly practices. The 25 per cent threshold for investigation is far lower than 
the 60 per cent often considered necessary in the US to invoke the antimonopoly 
provisions of section 2 of the Sherman Act. The FTA thus gives the government 
a powerful weapon for compelling professional behaviour to conform with its policies 
for the NHS. Whether it chooses to exercise that power is a political question. 


The Resale Prices Act 1976 


The Resale Prices Act 1976, which makes resale price maintenance unlawful, is 
the final piece of domestic competition law with potential — if currently somewhat 
peripheral — application to anticompetitive NHS activity. The Act makes it illegal 
for producers to fix the price (usually a minimum price) at which their goods can 
be sold to consumers.'® Resale price maintenance is condemned as blatantly 
anticompetitive, because it prevents retailers from vying for customers on the basis 
of selling price differentials. 

More than two decades ago, British pharmaceutical manufacturers sought an 
exemption from the statutory ban, arguing that the public interest was advanced 
by resale price maintenance for both prescription and non-prescription drugs. The 
Restrictive Practices Court (RPC) granted the exemption and justified its decision 
based on the public need for local access to pharmacies.'® In essence, the RPC 
accepted that resale price maintenance was necessary because it prevented cut-throat 
drug price competition, and the resulting stock contractions, that could threaten the 
precarious financial existence of neighbourhood pharmacists. The court also noted 
that patients do not feel the direct pinch of supra-competitive prices anyway, since 
the NHS subsidises prescription drug purchases. 

In reality, the NHS is the UK’s primary customer for drugs and, for many years, 
it has used its monopsony status to negotiate ‘voluntary’ agreements fixing the overall 
profit margins of drug manufacturers.’ Manufacturers are then free to allocate the 
agreed-upon profits among the various drugs they market. Should these non- 
compulsory negotiations break down in the future, however, the Secretary of State 
already has (unexercised) statutory power to control the maximum prices of drugs 
prescribed for NHS patients. '* 

Although drug manufacturers do not universally insist on resale price maintenance 
for their products, the exemption from competition law enforcement remains in force. 
The situation is ripe for re-examination, however. The need for neighbourhood 





164 United States v Aluminium Co of America (2nd Cir, 1945) 148 F 2d 416, 424. 

165 See generally B. Yamey (ed), Resale Price Maintenance (Chicago: Adeline Pub, 1966). 

166 Medicaments Reference [1971] All ER 12. A parallel argument for protecting small pharmacies from 
US health insurer drug discounting was raised unsuccessfully in Group Life and Health Ins Co v Royal 
Drug (1979) 440 US 205. 

167 Personal conversation with Bryan Rayner, Deputy Secretary of Health, 10 April 1991. 

168 National Health Services Act 1977, s 57. 


478 


July 1992] Competition Law and Anticompetitive Professional Behaviour 


pharmacies ‘within pram-pushing distance’ is less pressing in today’s more mobile 
society. Moreover, wholesaler distribution and delivery systems have improved 
dramatically in the intervening years, so that pharmacists no longer need invest in 
continuously stocking an extensive array of pharmaceuticals for which there may 
be limited local demand. A simple telephone call will bring a seldom-used drug 
to even the most isolated pharmacy in a matter of hours. Finally, patients in remote 
areas need not depend on pharmacies alone for drug purchases; rural GPs may be 
permitted to dispense prescription drugs directly to patients. 

In summary, conditions have changed substantially since the RPC granted the 
pharmaceutical industry an exemption from the ban on resale price maintenance. 
These changes call the original justifications for the exemption into question. 
Significantly, the only other exception ever granted by the Restrictive Practices Court, 
the UK’s Net Book Agreement permitting resale price maintenance in the publishing 
industry,'® has already been condemned under European Community law.'” 
Although the issues involved with pricing and marketing books and drugs are 
markedly different, and pharmaceutical pricing and marketing within Member States 
is exceedingly complex, EC competition law may in the future pose serious conflicts 
with domestic policy in this area.'7) The Community has already adopted a 
directive which contemplates removing state-imposed direct or indirect price controls 
which ‘hinder or distort intra~Community trade in medicinal products,’ including 
drugs.'” 


Community Competition Law 


Article 85 of the Treaty of Rome regulates cartel behaviour in the manner of section 1 
of the American Sherman Act, and generally prohibits agreements restraining trade 
between Member States. Article 86, in language similar to section 2 of the 
Sherman Act, governs monopolistic conduct affecting Member State trade and 
outlaws abuse of dominant position.'* Current EC enforcement policy is focused 
more on achieving competitive market structure per se than is the case in either 
the US, with its emphasis on allocative efficiency, or the UK, with its concentration 
on market failure.'7 

Structural changes which deliberately introduced competitive principles to the 
NHS highlighted the possibilities for Member State competition involving British 
patients and the NHS. Both GP-fundholders and DHAs contract with competing 
providers for their patients’ specialist and non-urgent hospital treatment. They are 
legally free to purchase medical services in the private sector, rather than from NHS 
units. In some cases, routine operations can be obtained at least as quickly on the 
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continent, and often at significantly lower cost, than they can be in either public 
or private hospitals in Britain. France, Belgium, the Netherlands and Denmark are 
already marketing their hospital and specialist services to private insurers in the 
UK, and several DHAs in the south of England have reportedly been interested 
in contracting for NHS patient care abroad.'* 

The government’s initial response to the idea of ‘diverting’ NHS funds to purchase 
routine specialist services on the continent was anything but positive. EC law, 
however, is consistently hostile to market segmentation along geographic lines, and 
militates against economic discrimination on grounds of nationality where professional 
services provided ‘for remuneration’ are concerned.'” DHAs and fundholders 
clearly ‘remunerate’ providers when they purchase medical services from the private 
medical sector. Community law contemplates abolishing nationality restrictions on 
the ability to provide such professional services within the EC, in order to facilitate 
establishment of a single, barrier-free, services market. "8 

In this case, rather than professionals seeking to traverse borders to deliver medical 
services in the UK, NHS patients would seek to cross borders for medical treatment 
abroad, purchased for them by DHAs or GP-fundholders with NHS funds.'” The 
European Court of Justice has already held that under Article 59 ‘the freedom to 
provide services includes the freedom, for recipients of services, to go to another 
Member State in order to receive a [medical] service there, without being obstructed 
by restrictions, even in relation to payments ... .”' The challenged restriction 
involved limitations on the amount of currency the petitioner was allowed to remove 
from Italy in order to purchase medical services. Although the petitioner in that 
case sought to use his own — rather than government — money to buy foreign medical 
services, the case clearly establishes that the principle of Article 59 applies equally 
to both providers and recipients of medical services. 

Article 7 of the Treaty of Rome prohibits any discrimination on the grounds of 
nationality. Article 90 applies the non-discrimination provision to the acts of Member 
States with regard to public undertakings, and undertakings to which Member States 
grant special or exclusive rights. Although DHAs and GP-fundholders are not 
technically governmental entities, they qualify as undertakings to which the 
government has granted special rights to purchase medical services in the private 
sector with NHS funds.'*' If the Department of Health were to restrict their 
purchasing powers to UK medical services, this provision would be broken. The 
NHS can also be considered a monopsonistic purchaser (through these DHA and 
fundholding agents) of medical services for UK patients. Such nationality restrictions 
could, therefore, also be deemed an abuse of its dominant position within the meaning 
of Article 86, particularly when viewed in the light of the general principle enshrined 
in Article 7 against discrimination on the ground of nationality. '® 
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As Lord Denning stated more than 25 years ago, if professionals 


make a rule which is in restraint of trade, they are as much subject to the law of the land 
as anyone else. ... The professions have no exemption. If they impose restrictive practices 
on their members, they must be prepared to justify them. In this respect, the principles of 
the common law run parallel with the ... Restrictive Trade Practices Act.!® 


British doctors have long divided markets, negotiated collectively for fees and 
salaries, and threatened collective action to gain professional objectives. Although 
many such collusive activities may be legally permissible when negotiating with 
a monopsonistic state employer or purchaser of services, they take on different 
colouration in more competitive circumstances with multiple purchasers — not all 
of them governmental. The 1991 reforms deliberately introduced new competitive 
pressures to the NHS, and highlighted types of monopolistic and collusive professional 
behaviour which might formerly have been considered unobjectionable, but suddenly 
conflicted directly with government policy. 

Existing competition law could be extremely useful in deterring anticompetitive 
activity detrimental to the health sector. Moreover, proposed revision of UK 
competition law will probably retreat from the present form-based scheme and shift 
toward an effects-based enforcement rationale, more in line with the US and EC 
approaches to regulating anticompetitive activity."* When that happens, the 
medical profession will have little choice but to re-evaluate its understanding of 
acceptable professional conduct. A thorough re-evaluation now would seem preferable 
to external compulsion at some later date. 
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The Responsibilities and the Rights of Victims of Crime* 
David Miers** 


Introduction 


Recent years have seen a variety of developments and proposals designed to improve 
the criminal justice system’s treatment of victims of crime. A central theme of the 
White Paper, Crime, Justice and Protecting the Public,' and of its Green prede- 
cessor, Punishment, Custody and the Community,’ was that by restricting the 
grounds upon which courts could impose custodial sentences, while at the same 
time giving them powers to impose ‘community sentences’ constraining the offender’s 
freedom of movement, the compensation of victims would become a routine feature 
of the sentencing stage. These proposals, like others in the two documents, are 
underscored by a reliance on the proposition that, at present, the system substantially 
fails to deliver on the question of the offender’s responsibility to the victim for the 
injuries caused. As the Green Paper put it: ‘Imprisonment restricts offenders’ liberty, 
but it also reduces their responsibility; they are not required to face up to what they 
have done and to the effect upon their victim or to make any recompense to the 
victim or the public.’* Responsibility has thus an instrumental and a symbolic 
facet: both to repair, so far as money or labour can, the actual harm to the victim, 
and to restore the moral equilibrium disturbed by the offender’s wrongdoing. In 
practice, the White Paper envisaged that most offenders could properly be punished 
by financial penalties — compensation and fines — and expressed the hope that, 
in the case also of the more serious offences attracting community sentences, 
‘repayment to victims [by means of compensation orders] will be the priority.’® 

In addition to its efforts to make the offender’s responsiblity to the victim more 
a matter of reality, the government has also sought to meet a range of criticisms 
by such measures as the enactment of section 49 of the Criminal Justice Act 1991, 
permitting the admissibility in evidence of video recordings of interviews with child 
witnesses, continued financial and other contributions to Victim Support,® the 
inclusion of victim research in specific projects conducted by the Research and 
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Planning Unit (RPU) of the Home Office and in successive sweeps of the British 
Crime Survey (BCS), the imposition of a statutory duty on criminal courts to give 
reasons why they have not made a compensation order upon conviction in a case 
in which they are empowered to do so,’ and the repeated exhortations to the police 
that they should be more sympathetic and more helpful to victims of crime. This 
last is a principal feature of the Home Office’s Victim’s Charter, published on 
1 February 1990 (European Victims Day), which unhappily coincided with an 
increase in the minimum loss provision of the Criminal Injuries Compensation Scheme 
to £750.® In its amended form, the Scheme remains one of the major aspects of 
the government’s commitment to the amelioration of criminal injury. Despite a real 
improvement in productivity in 1990—91, the CICB is, as the Home Affairs 
Committee showed in January 1991,° encumbered with a very substantial backlog 
of applications. '° 

In the centre of all this activity (which in practice often amounts to less than the 
word), victims have found that ‘the rapidly developing emphasis’'' on their posi- 
tion within the criminal justice system has also entailed a gradual but clear shift 
in police and Home Office thinking about their responsibility for being victimised. 
A persistent theme in Home Office policy over the past few years has been to 
encourage self-protection. Ministerial statements have repeatedly stressed that many 
burglaries and thefts from cars are instances of avoidable crime, if only victims 
would take simple steps to lock up their property securely. Public exhortation alludes 
to something approaching a contract between the police and victims: the recent crime 
prevention drive, “Together we can crack it,’ affirms that each side has its responsi- 
bilities. This and such other developments as neighbourhood watch and variants 
on private policing raise a number of difficult questions of collective and individual 
responsibility. To what extent, for example, is it appropriate for private surveillance 
of housing estates to displace publicly accountable policing (however imperfect that 
may be in practice)? Two of the likely consequences of victims purchasing safety 
in the form of target hardening (that is, making one’s property more difficult to 
steal or to enter), or neighbourhood watch, are a general under-provision of crime 
prevention and the displacement of crime’ vulnerability to less well-organised or 
less affluent areas. 

Talk of the responsibilities to and of victims of crime has further encouraged talk 
of victims’ rights, an issue that has been live in the United States for some time, 
but has only recently appeared on the agenda in this country." In particular, it is 
argued that victims should, like offenders, have rights guaranteed within the criminal 
justice system, specifically associated with such key decisions as choice of prosecution 
and of sentence. Such proposals are controversial, both in theory and in practice, 
where they would generate considerable administrative, and hence financial, costs. 
Nevertheless, for some, the present governmental reluctance to go much further 
than advising the Crown Prosecution Service (CPS) to take account of the victim’s 
views on a prosecution, discloses an uneasy contradiction. On the one hand, victims 





7 Criminal Justice Act 1988, s 104. See D. Miers, Compensation for Criminal Injuries (London: 
Butterworths, 1990) pp 272—275. 

8 This was raised to £1,000 as from 6 January 1992. 

9 Compensating Victims Quickly: the Administration of the Criminal Injuries Compensation Board 
(1989—90) HC 92, para 5. 

10 Criminal Injuries Compensation Board, 27th Report (1991) Cm 1782, paras 1.2—-1.9. 

1! Above n 2, para 1.4. 

12 A useful conspectus on developments in North America is A. Lurigio, W. Skogan and R. Davis, 
Victims of Crime (New York: Sage, 1990). 
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are expected to be active in crime prevention, at least in the case of theft and burglary; 
but their activity in other sectors is less welcome, for example where they have 
sought to bring civil proceedings against defendants whom the CPS has chosen not 
to prosecute." An uncharitable interpretation is that the involvement of the victim 
is required where this will relieve the police of the costs of policing (and shifts the 
locus of blame for increases in the rate of crimes against personal and household 
property), but not where, in terms of additional consultation in decision making, 
it imposes costs on other parts of the system. Objection to a similar combination 
of the imposition of responsibilities and the denial of rights has been a central feature 
of the victims’ movement in the United States, but whether the less politically active 
victims’ groups in Great Britain will become more aggressive on the matter of rights 
remains to be seen. 

The objects of this article are firstly to review the preventative and remedial 
measures that have been introduced or have been proposed to help victims of crime, 
and secondly, to elucidate some of the main issues concerning suggestions to give 
the victim a more active role within the criminal justice system. A number of issues 
concerning the responsibilities and rights of victims of crime will be raised, including 
what may be an appropriate division between public and private sector involvement 
in the formulation and implementation of these measures. Attention will also be 
drawn to the conception of victimisation — and therefore of what may comprise 
effective prevention — implicit in victimisation surveys, and to the tensions within 
the criminal justice system that an enhanced role for the victim necessarily entails. 


Preventing Crime 


One of the principal objectives of victim surveys has been to obtain better estimates 
of the number of sampled crimes actually occurring than are available from official 
records, typically those held by the police, in what Biderman and Reiss termed the 
‘realist’ tradition as contrasted with the ‘institutionalist’ position which sees criminal 
statistics as indices of organisation processes.'* A second standard objective has 
been to elucidate the determinants of an individual’s susceptibility to criminal 
victimisation. 


Two assertions that have never been particularly controversial among criminologists are, first, 
that the amount and kinds of victimisation experienced by a group of people or by a class 
of objects depend on the exposure of the class to crime, and second, that some people or 
kinds of objects are more exposed to crime than others.'¢ 


One influential model distinguishes absolute from probabilistic exposure to crime." 








13 Much publicised during 1991 were the proceedings initiated by Gail Halford against Michael Brookes 
for damages for the murder of her daughter, in the absence of any prosecution of him by the CPS; 
Halford v Brookes (The Times, 3 October 1991). 

14 A. Biderman and A. Reiss, ‘On Exploring the “Dark Figure” of Crime’ (1967) 374 Annals of the 
Am Academy of Political and Social Science 1—15. See further Reiss, ‘Official and Survey Statistics’ 
in E. Fattah (ed), From Crime Policy to Victim Policy (New York: Macmillan, 1986) 53—79, and 
P. Mayhew, D. Elliott and L. Dowds, The 1988 British Crime Survey (London: HMSO, Home Office 
Research Study 111, 1989) ch I. 

15 A third objective of victim surveys is to refine their own methodology; W. Skogan, ‘Methodological 
Issues in the Study of Victimisation’ in Fattah (1986) 80—116 and A. Biderman, ‘Sources of Data 
for Victimology’ (1981) 72 J Criminal Law and Criminology 789—817. 

16 M. Gottfredson, ‘On the Aetiology of Criminal Victimisation’ (1981) 72 J Criminal Law and 
Criminology 714—726. 

17 M. Hindelang et al, Victims of Personal Crime (New York: Ballinger Books, 1978). 
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While absolute exposure consists of those characteristics of persons, objects, time 
or space that are logical prerequisites for the occurrence of a specific form of criminal 
victimisation, probabilistic exposure refers to differences among people, objects, 
places and times in their opportunity for victimisation, given that victimisation is 
logically possible.'* These quantitative increases or decreases in susceptibility to 
victimisation are posited also in ‘opportunity’ explanations of exposure to crime, 
which suggest that susceptibility to crime is predicated on the unwanted though 
inevitable concomitants of basic social-structural arrangements, in particular, modes 
of organisation and of technological development: 


The opportunity for predatory crime appears to be enmeshed in the opportunity for legitimate 
activities to such an extent that it might be very difficult to root out substantial amounts of 
crime without modifying our way of life. Rather than assuming that predatory crime is simply 
an indicator of social breakdown, one might take it as a by-product of the freedom and 
prosperity as they manifest themselves in the routine activities of everyday life.'9 


A lifestyle/exposure model of criminal victimisation is now broadly accepted as 
a means of predicting variations in susceptibility to victimisation: 


variations in lifestyle, ie, the characteristic way in which individuals allocate their time to 
vocational activities and to leisure activities, are related differentially to probabilities of being 
in particular places at particular times and coming into contact with persons who have particular 
characteristics. Because criminal victimisation is not randomly distributed across time ‘and 
space, and because offenders are not representative of the general population, this implies 
that lifestyle differences are associated with differences in exposure to situations that have 
a high victimisation risk.?? 


At the risk of oversimplification, this model comprises eight propositions about 
lifestyle that conduce to higher rates of victimisation: 


(1) the probability of suffering a personal victimisation (an offence against the 
person, even if it is associated with an offence against property, for example, 
robbery) is directly related to the amount of time a person spends in public 
places, and particularly public places at night; 

(2) the probability of being in public places, particularly at night, varies as a 
function .of lifestyle; 

(3) social contacts and interaction occur disproportionately among individuals 
who share similar lifestyles; 

(4) an individual’s chances of personal victimisation are dependent on the extent 
to which the individual shares demographic characteristics with offenders; 

(5) the proportion of time that an individual spends among non-family members 
varies as a function of lifestyle; 

(6) the probability of personal victimisation, particularly personal theft, increases 
as a function of the time an individual spends among non-family members?'; 

(7) variations in lifestyle are associated with variations in the ability of individuals 
to isolate themselves from persons with offender characteristics; and 

(8) variations in lifestyle are associated with variations in the convenience, 
desirability and vincibility of the person as a target for personal victimisation. 








18 Gottfredson (1981) p 715. 

19 L. Cohen and M. Felson, ‘Social Change and Crime Rate Trends: A Routine Activity Approach’ 
(1979) 44 Am Sociological Rev 588—608, 605. See also L. Cohen er al, ‘Social Inequality and Predatory 
Victimisation’ (1981) 46 Am Sociological Rev 505—524. 

20 Gottfredson (1981) p 716. 

21 To the extent that victim surveys understate family violence disproportionately, this inference will 
be misleading. 
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Using these parameters, Gottfredson’s conclusions based on BCS data were that 
the risks of victimisation are disproportionately higher for: the young, males, single 
people and those that live in the inner cities; for those who go out frequently at 
night, and particularly at weekends; for those who use public transport; and for 
those who consume alcoholic drinks frequently, are themselves offenders or who 
suffer a variety of non-criminal victimisations.” 

While these conclusions have been repeatedly demonstrated in victim surveys, 
including the unique European survey published in 1990,” the lifestyle model has 
been criticised for being too narrowly focused. In developing their routine activity 
model of predatory victimisation, which includes lifestyle components, Cohen 
et al” argue that Hindelang and his colleagues have overestimated the role of 
lifestyle to the prejudice of such factors as the definitional properties of specific 
crimes and the accessibility of potential targets for victimisation.” Others have 
argued that insufficient account has been taken of multiple victimisation, a 
phenomenon whose identification and prevention has very significant implications 
for victimisation generally. If a small proportion of the population experiences a 
much larger proportion of offences than their numbers would warrant, substantial 
overall savings could be achieved by identifying the factors that conduce to their 
vulnerability, since to prevent repeat victimisation would prevent a large proportion 
of all offences from being committed.” 

There are, in addition, two broader criticisms of the lifestyle model’s preoccupation 
with personal and household crime. First, echoing Biderman’s critique of victimisa- 
tion surveys as being exclusive of many kinds of crime,” lifestyle models say little 
of an individual’s susceptibility to victimisation at the hands of commerce, property 
management or of public agencies. Victim surveys treat victimisation as a unique 
point-in-time event and thus ignore the continuing victimisation associated with such 
as racial or sexual discrimination or a landlord’s failure to repair a faulty window 
or leaking roof. Recent events in the financial markets in the United Kingdom and 
the United States also underline the inability of victim surveys to isolate the factors 
that conduce to victimisation by commercial fraud.” For other critics, there is a 
more controversial agenda. Here, the attention devoted to personal victimisation 
is deliberately used to divert attention from injuries caused by the manufacture of 
faulty cars, by unmodified safety hazards, by inadequate drug testing and by other 
kinds of corporate crime in which a calculation is made by manufacturers that they 
can, in the pursuit of corporate profit, tolerate a level of consumer or employee 
death or injury which will be the inevitable result of their level of safety spending, 
without suffering any dimunition in productivity or consumption. Disasters such 





22 M. Gottfredson, Victims of Crime: The Dimensions of Risk (London: HMSO, Home Office Research 
Study 81, 1984) ch 2. 

23 J. van Dijk, P. Mayhew and M. Killias, Experiences of Crime Across the World (Holland: Kluwer, 
1990). 

24 Cohen et al (1981). See also L. Cohen and D. Cantor, ‘The Determinants of Larceny: An Empirical 
and Theoretical Study’ (1980) 17 J Research in Crime and Delinquency 140—159, and Cohen and 
Felson (1979). 

25 Garofalo, ‘Lifestyles and Victimisation: An Update’ in Fattah (1986) 135—155, 139. 

26 G. Farrell, ‘Multiple Victimisation: Its Extent and Significance’ (1992) 2 Intl Rev Victimology 85—102. 
See also R. Sparks, ‘Multiple Victimisation: Evidence, Theory and Future Research’ (1981) 72 J 
Criminal Law and Criminology 762—788. 

27 A. Biderman, ‘Sources of Data for Victimology’ (1981) 72 J Criminal Law and Criminology 789—817 
and S. Walklate, Victimology (London: Allen & Unwin, 1989) ch 2. 

28 M. Leviand A. Pithouse, ‘Victims of Fraud’ in D. Downes (ed), Unravelling Criminal Justice (London: 
Macmillan, in press). 
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as the sinking of the ferry, Herald of Free Enterprise, the King’s Cross underground 
fire, the Clapham train crash and the fire on the Piper Alpha oil platform have all 
raised questions concerning the priority accorded to safety by those responsible for 
these operations, as well as questions concerning the adequacy of the law’s traditional 
conception of violent crime.” The indeterminacy of any moral distinction between 
these and the more traditional forms of personal victimisation has been remarked 
„on by many writers. To these ‘avoidable killings’?! may be added the deprada- 
tions of police corruption (including the fabrication of confessions) and brutality. 
For some, the classification of those who do suffer in these ways poses a threat: 
one response is to resist the use of the label ‘victim’ with its connotations of 
undeserved or innocent suffering.” The tortured and the injured are reclassified - 
as terrorists or subversives, or by whatever label appropriately connotes deserved 
suffering in the judgment of those to be convinced. Being a purposeful activity, 
such classifications illustrate that the matter of identifying victims and their injuries 
is not merely a question of surveying them. 

The second broad criticism of the conceptual orientation of victim surveys is that 
they fail to capture the constant, grinding victimisation that is not just an occasional 
and unwelcome intrusion into a person’s otherwise well-organised life, but is one 
of its structural characteristics. This point is graphically made in Hazel Genn’s 
description of multiple victimisation in a poor, black London family housed in a 
harsh and foetid block of council flats. She concludes: 


The evidence of this small-scale, in-depth study of multiple victims illustrates the importance 
of social context to analyses of criminal victimisation. It suggests that on the margins of English 
urban society there are people who suffer almost continuous criminal victimisation as it is 
defined by victim surveys, and the mere recording of criminal events which multiple victims 
experience tells us little about the quality, or rather lack of quality, of their lives or of the 
processes which produce chronic victimisation.*4 


Quality of life is also an important component in the BSC’s associated analysis of 
‘incivilities,’ those recurring features of social life which, though often criminal 
by definition, simply fail to register on standard victim surveys, yet contribute to 
an individual’s sense of unease or even fear of crime.35 Littering, shouted abuse, 
pavement obstruction, excessively loud music and public drinking all figure as kinds 
of conduct which, for some people, are constant and debilitating features of their lives. 

Apart from their own aspirational and methodological difficulties, the results of 
victimisation surveys pose critical issues of social policy, since they suggest that 
there are significant limitations on what steps can and should be taken to reduce 
victimisation. Lifestyle and routine activity explanations of crime proceed from the 





29 W. Carson, The Other Price of Britain’s Oil (London: Martin Robertson, 1982) and C. Wells, ‘The 
Decline and Rise of English Murder: Corporate Crime and Individual Responsibility’ [1988] Crim 
L Rev 788—801. 

30 eg R. Elias, ‘Transcending our Social Reality of Crime’ (1985) 10 Victimology 6—25. 

31 S. Box, Power, Crime and Mystification (London: Tavistock, 1963) chs 1—3. 

32 D. Miers, ‘Positivist Victimology: A Critique’ (1990) 1 Intl Rev Victimology 3—22, 219—230. When 
Prime Minister, Mrs Thatcher reportedly complained to the television news media that the selective 
use of the phrase ‘innocent victims’ of terrorist bombing implied that when used without the adjective, 
viewers might be led to believe that the victim deserved to die (Sunday Correspondent, 8 J uly 1990). 

33 Elias (1985) p 13. 

34 ‘Multiple Victimisation’ in M. Maguire and J. Pointing (eds), Victims of Crime: A New Deal?’ (Milton 
Keynes: Open University Press, 1988) 90—100, 99. On crime victimisation at work and against ethnic 
minorities, see Mayhew, Elliott and Dowds (1989) chs 4 and 5. 

35 M. Maxfield, Fear of Crime in England and Wales (London: HMSO, Home Office Research Study 78, 
1978). 
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assumption that a minimum level of victimisation is an inevitable concomitant of 
social-structural arrangements. Victimisation surveys repeatedly confirm that crime 
is routine, patterned, predictable and, for the most part, trivial. But within the 
prevailing economic and political conditions, radical change in social-structural 
arrangements is not an option; accordingly, the optimal strategies may be directed 
towards reducing the disproportionate risks of crime, for example, by dealing with 
opportunistic and situational factors increasing risk, by focusing on multiple 
victimisation, and by ameliorating its impact, for example, through compensation 
programmes. Even if it were possible to bring about radical changes to our social- 
structural arrangements, there would remain the initial question whether such changes 
would as well change other valued social practices for the worse: 


it should be obvious that some of the public policies that encourage lifestyles associated with 
higher risks of victimisation are not policies that many of us would do away with. A good 
example is affirmative action programs for women. The lifestyle model predicts that, as more 
women leave the housekeeping roles and assume the roles of employed (or unemployed) 
persons, the risk of victimisation for women should increase. But this is certainly not a reason 
to restrict the opportunities of women to enter the labor force.” 


One of the most obvious features of Home Office policy in recent years has been 
its emphasis on a mix of private and public sector involvement in crime prevention: 
the multi-agency approach. In matters of collective choice, it is accepted that the 
public sector has a primary role in designing out crime, through such policies as 
improving street lighting and bus shelters,” but it has also been quick to encourage 
private sector involvement, whether in the design of private housing estates or in 
funding local crime prevention initiatives. The establishment of neighbourhood watch 
schemes is a classic example, though also raising some difficult issues concerning 
the manner of their implementation and their success.” 

However, it is in the matter of individual choice that the emphasis on private 
activity is more insistent. In this respect, a significant implication of victimisation 
surveys is that they both demonstrate the contribution an individual may make to 
an increased risk of victimisation, and validate the official view, now widely held 
and disseminated in particular by the police, that it is the victim’s responsibility 
to take crime-preventing action, especially concerning theft from and of cars, and 
burglary. Potential victims can reduce their susceptibility to injury by altering their 
lifestyle (by not going out on Friday or Saturday nights, visiting public houses less 
frequently, and so on) and can reduce the opportunities for crime by target-hardening 
their homes and possessions. These normative expectations present some contentious 
points of interest. 

First, the increasing emphasis on the individal’s responsibility to prevent crime 
can be seen in the context of, and as an official response to, the acknowledged failure 
of current policing to respond effectively to any but a minority of offences and in 
the consequent shift in the police’s declared role in preventing and clearing up crime. 
The constant refinement of clear-up criteria, the allocation of points to burglaries 
as a means of determining whether any further action will be taken, and the 
formulation of criteria for selective responses to 999 calls are developments that 





36 Cohen and Felson (1979). 

37 K. Heal and G. Laycock, Situational Crime Prevention (London: HMSO, Home Office Crime Prevention 
Unit, 1986); and K. Painter, Lighting and Crime Prevention for Community Safety (London: Middlesex 
Polytechnic, 1989). 

38 T. Hope and M. Shaw (eds), Communities and Crime Reduction (London: Home Office, 1988), 
T. Bennett, Evaluating Neighbourhood Watch (London: Gower, 1990) and Mayhew, Elliott and Dowds 
(1989) ch 6. 
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ostensibly reflect a bureaucratic and operational response to the growing discrepancy 
between increases in criminal incidents and decreases (whether relative or absolute) 
in police resources. They also reflect an increasingly marked differentiation between 
offences demanding and justifying a public response (typically those involving 
violence, firearms or explosives, or large amounts of money), and those considered 
to be of a more routine nature (as confirmed by victimisation survey data) for which 
the police have less, and victims commensurately more, responsibility to prevent. 
That this responsibility imposes opportunity costs on victims, for example, in 
employment or social contacts, or in the purchase of insurance or crime prevention 
devices, is all the more contentious given that the crime rate shows no sign of 
abating. 

The selective intervention by. private citizens in the crime prevention market raises 
a number of issues. Householders will purchase, for example, anti-burglary devices 
up to a point which optimises their available budget with their degree of risk aversion. 
To what extent this displaces victimisation to other targets and, to the extent that 
these targets are less soft, thus reduces the totality of crime, is a complex question 
but, as Field and Hope have observed, in general ‘individuals will tend to under- 
provide themselves with crime prevention from the viewpoint of society as a 
whole.’ This comment applies also to community crime prevention such as 
neighbourhood watch or private estates whose residents enjoy the presence of security 
guards, and which also encounter the ‘free rider’ problem which increases the costs 
for those providing it.*! 

The implications of the adoption and development of policies which seek to control 
crime by regulating the behaviour of victims‘ is also of importance in connection 
with remedial strategies, discussed below. Under para 6(c) of the 1990 revision 
to the Scheme, the CICB may reduce or deny compensation because of the applicant’s 
conduct before, during or after the events giving rise to the claim. In exercising 
its discretion, the CICB has traditionally given expression to values of proper conduct 
which it holds to be apt for ‘innocent victims.’® If, over time, the official expec- 
tations that are held of victims’ responsibilities for preventing crime continue to 
become more insistent, we may also see a corresponding shift in the Board’s expecta- 
tions of what constitutes an innocently sustained injury. The Board has frequently 
emphasised the victim’s duty to report crime and assist the police; it is not so great 
a step to reduce compensation where victims have failed to meet these expectations: 
insurance companies already take this view. 


Remedial Strategies 


It is a precondition of any effort to remedy the consequences of criminal victimisation 





39 Senior police are concerned that the ‘quarterly fiasco’ of crime figures published by the Home Office, 
in which the theft of a milk bottle carries the same statistical weight as a robbery, gives a false view 
of police productivity, as well as heightening fear of crime (Mr A. Pacey, CC Gloucestershire at 
the ACPO annual conference, The Times, 6 June 1991). 

40 S. Field and T. Hope, Economics and the Marker in Crime (London: Home Office, RPU Research 
Bulletin, 1989) 40—44. 

41 Another problem is vigilantism. A policy to involve victims in crime prevention (even insisting upon 
their responsibility to become involved) is threatened when their co-operation becomes imbued with 
an anti-offender stance that may itself be criminogenic. 

42 E. Ziegenhagen, ‘Controlling Crime by Regulating Victim Behaviour’ in H. Schneider (ed), The Victim 
in International Perspective (Holland: De Gruyter, 1979) 335—344. 

43 Miers (1990) pp 82—91. 
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that those who are to be helped be identifiable, but it is only within the past decade 
that significant advances have been made in this connection. Apart from the role 
of victim surveys in identifying victims and their injuries, a principal impetus for 
change in the way in which victims of crime are perceived and their injuries dealt 
with in Great Britain has come about as a result of the efforts of those voluntary 
groups that are affiliated to Victim Support. There are, of course, many other groups 
and individuals that seek to remedy the consequences of victimisation, notably those 
concerned with the impact of sexual offences upon female victims, and there are 
also many other responses to victimisation that go substantially beyond the kind 
of ‘first aid’ that typifies the service offered by victim support schemes. Reviewing 
the empirical evidence on the impact of crime on victims, Maguire concluded that it: 


has already supplied ample ammunition for the victim movement to support its case for a 
major reappraisal of society’s response to victimisation. It has demonstrated beyond much 
doubt that the majority of victims of all kinds of crime experience problems of some kind, 
however major or minor, and however short-lived or long-lasting these may be. It has shown 
that even minor crime can have a severe emotional impact on victims. It has revealed a 
widespread need for information, about the progress of police investigations, about crime 
prevention and about compensation. It has demonstrated a need for special service agencies, 
from which victims of all types of crime can obtain information, practical help and emotional 
support. It has also uncovered an inexcusable phenomenon . . . that of “secondary victimisation,’ 
the creation of extra distress for victims through insensitive behaviour by policemen, court 
officials or other agents of the criminal justice system.“ 


The Effects of Personal Crime on its Victims 


Broadly speaking, the measurement of the impact of crime on victims is accompanied 
by the same methodological difficulties that attend victim surveys.** Responses to 
inquiries concerning the nature and the severity of the impact of crime upon its 
victims will vary according to the characteristics of the crime and of the victims 
being sampled, and of the structure of the research design. Such factors as these 
may go some way to explain the apparently conflicting findings generated, on the 
one hand, by the BCS, ‘that crime in its most typical form does not usually have 
serious consequences at least as judged by the more objective indicators of loss or 
injury’ and, on the other, by interview techniques which show that 79 per cent 
of victims of burglary, robbery, wounding and snatch theft visited by support schemes 
express themselves as ‘very much’ affected by the experience.“ These factors may 
also be overlooked when those wishing to draw attention to what they perceive as 
a societal failure to attend to the consequences of victimisation base their criticisms 
on generalisations drawn from very different victim populations. 

Current research distinguishes firstly the immediate from the longer term effects 
of victimisation upon the individual. A number of immediate effects may 
themselves be distinguished: physical injury (perhaps requiring medical attention); 





44 M. Maguire, ‘Victim’s Needs and Victim Services: Indications from Research’ (1985) 10 Victimology 
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Gower, 1987) ch 3. 

46 P. Mayhew, The Effects of Crime: Victims, the Public and Fear (Council of Europe: European Committee 
on Crime Problems, 1984) p 4. 

47 Maguire and Corbett (1987) p 42. 

48 E. Sales et al, ‘Victim Readjustment Following Assault’ (1984) 40 J Social Issues 117—136, and 
A. Lurigio and P. Resnick, ‘Healing the Psychological Wounds of Criminal Victimisation’ in Lurigio 
et al (1990) ch 3. 
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emotional disturbance (anger, shock, fear, dissociation, guilt); financial (simple loss 
of property or cash with which to pay for immediate expenditure, even if there is 
subsequent recompense); and practical (refitting broken windows and doors or 
physical difficulty coping with work or other demands). Some indication of the extent 
of these effects is provided by Maguire and Corbett’s analysis of data which stem 
from questions they were able to include in the 1984 BCS, and from subsequent 
interviews with victims.*? Respondents who reported one or more crimes were 
asked whether the incident affected them or their households, very much, quite a 
lot, a little or not at all. Those interviewed were asked to rate the effect on them 
personally (excluding other members of the household). The results as between these 
two sets of respondents are quite striking and, as Maguire and Corbett observe, 
provide ‘a graphic warning of how important it is in making statements about “the 
effests of crime upon victims” to specify precisely which crimes and which 
victims.’ To take one instance from their data, whereas of offences of burglary, 
robbery, wounding and snatch theft known to the police, 36 per cent of victims 
surveyed by the BCS said they were ‘very much’ affected by the crime, the figure 
rose to 79 per cent for the same offences where the victim was interviewed. Their 
data further elucidates the nature, in particular, of the immediate emotional effect 
of the crime, and this broadly substantiates the findings of other interview-based 
research by Shapland>! and by Maguire. 

Long-term effects are typically analysed as being emotional or behavioural. 
Emotional effects may include feelings of distrust or suspicion of strangers, 
depression, hostility towards particular groups, changes in feelings of punitiveness 
(not necessarily harsher) towards offenders** and, in some cases, antipathy towards 
other victims* and towards themselves.5 Recent research has also emphasised the 
stressful consequences caused to the victim by the offender’s disruption of what 
was previously, a well-ordered and stable life. A particularly important con- 
sequence of this disruption is a heightened fear of crime, though, as the evidence 
shows, there is no necessary connection between fear of crime and the objective 
risk of victimisation.” Nevertheless, it is widely regarded as being as debilitating 
an experience as the actuality of an assault. This is particularly so for the elderly. 
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Study 76, 1983) ch 4 and (1985) ch 5. 
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While they are least likely to be victimised, largely because they may be housebound, 
or otherwise do not share the kind of lifestyle that increases risk, the elderly have 
the greatest fear of crime. This may be entirely rational, given that if their 
lifestyle were different they might well be victimised, and the consequences for 
them would be far more severe than for a young person.® Unlike, for example, 
fear of flying, it is not possible to allay fear of crime by gradual exposure to the 
experience of victimisation. Whether or not such fears are exaggerated, and whether 
or not they are substantiated directly or, through the media, by the vicarious 
experience of personal victimisation,” they are potent influences on behaviour, 
involving opportunity costs for the individual. This behaviour may be both of an 
aggressive kind, for example by encouraging the adoption of personal defence 
measures (taking courses in self-defence,“ carrying weapons”), or defensive, such 
as purchasing security devices or inhibiting evening or night-time social activity. 
If it is the case that fear is not related to personal experience, then it does make 
sense, both for individuals and for the government, to adopt policies that make people 
feel safer. 

Such behavioural effects have been the subject of much research,” including that 
conducted by Maguire and Corbett. They were concerned to observe that 25 per 
cent of their interviewees said that they went out less, and that 20 per cent said 
that they invited fewer people into their homes. By any standard, these are unwelcome 
social costs of victimisation.© 


Responses to Victimisation 


Whereas the effects of victimisation are typically analysed in chronological terms, 
what may constitute an appropriate response is more frequently analysed in terms 
of its nature: affective, comprising the provision of short or long term emotional 
support and counselling of various kinds; or instrumental, comprising the provision 
of practical assistance to clear up the physical impact of the crime and of assistance 
in dealing with the various agencies — the DH, DSS, public utilities, the CICB, 
the courts — with whom the victim may have to deal. Prompted by both public 





58 A. Clarke, ‘Perceptions of Crime and Fear of Victimisation Among Elderly People’ (1984) 4 Ageing 
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J. Williams and J. McGrath, ‘Why People Own Guns’ (1976) 26 J Communication 22—30. 
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and private sector initiatives, these developments can broadly be distinguished as 
being offence-related and trial-related.© 

The latter offer services designed primarily to make victims’ contacts with criminal 
justice officials more agreeable, hence, it is argued, making victims more responsive 
to its demands and the system potentially more efficacious. Victim/witness pro- 
grammes have yet to make the impact in this country that they have in the United 
States,” but procedural amendments granting anonymity to victims of sexual 
offences, excluding their sexual history from the trial® and the use of video links, 
are instances of a greater sensitivity to the victim’s interests. Other aspects, in 
particular concerning the relationship between the victim and the police, are 
considered further in the final section. 

Offence-related services are designed to ameliorate the impact of the crime upon 
the victim. They offer long and short term counselling and emotional support, 
financial and practical advice, and information about these and related matters. Many 
of these services are associated with Victim Support,” while rape counselling 
services or refuges for women may concentrate only on one aspect of victimisation. 
These groups may also be differentiated according to their degree of political 
consciousness.” The following paragraphs consider some of the principal diffi- 
culties faced by such services, in particular in the context of the organisation of 
Victim Support. 

All victim support groups face three primary issues: what victims should they 
serve, what institutional arrangements should they adopt, and what needs in their 
client base should they aim to meet. The first of these involves two associated matters: 
the definition and the identification of victims. Victim Support, which in 1991 had 
over 350 affiliated schemes, has traditionally focused on personal and household 
victimisation, but whatever client base such a group seeks, it will always be dependent 
on the means it adopts for identifying individual clients. In this respect, Victim Support 
is unusual among voluntary organisations offering counselling services in that over 





66 The variety of institutional arrangements designed to help victims is itself a product of the variety 
of needs and objectives identified by, among others, victims, criminal justice personnel, criminal justice 
policy-makers, and helping agencies of various kinds; E. Ziegenhagen and J. Benyi, ‘Victim Interests, 
Victim Services and Social Control’ in B. Galaway and J. Hudson (eds), Perspectives on Crime Victims 
(New York: C.V. Mosby, 1981) 373—383, and can be seen as an aspect of ‘voluntarism’; Mawby 
and Gill (1987) ch 5. See further M. Gill and R. Mawby, Volunteers in the Criminal Justice System 
(Milton Keynes: Open University Press, 1990). 

67 L. Lamborn, ‘Victim Participation in the Criminal Justice Process’ (1987) Wayne State LR 125—220. 
See the Home Office leaflet, Witness in Court. . 

68 Sexual Offences (Amendment) Act 1976, ss 1 and 1A. See generally J. Temkin, Rape and the Legal 
Process (London: Sweet & Maxwell, 1987) pp 119—122. 

69 Sexual Offences (Amendment) Act 1976, s 2. R. Pattenden, ‘The Character of Victims and Third 
Parties in Criminal Proceedings other than Rape Trials’ [1986] Crim LR 367—378. In the United States, 
see L. Lamborn, ‘The Impact of Victimology on the Criminal Law of the United States’ (1986) 
8 Canadian Community J 23—51. 

70 H. Reeves, ‘Victim Support Schemes: The United Kingdom Model’ (1985) 10 Victimology 679—686, 
and Maguire and Corbett, op cit. 

71 eg Campaign against Drinking and Driving (The Times, 20 March 1986), Parents of Murdered Children 
(The Times, 20 October 1986) and Scotland’s Campaign against Irresponsible Drivers (The Independent, 
22 September 1987). Victim Support intends to bring the relatives of road accident victims within 
its scope during 1992; The Observer, 17 November 1991. Some groups, beside their caring role, 
assume, like their counterparts in the United States, a more active political stance. In 1979, a National 
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injection of public money into victim assistance (The Guardian, 11 December 1979). I have found 
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90 per cent of its clients are referred to it by a statutory body. It follows that its 
clients will be selected according to the police’s operational practices, which may 
involve either automatic referral (with implications for the group’s workload) or 
a process of selection, which will further skew the sample of victims seen by support 
groups, in particular to the elderly and to females. It may, conversely, reduce the 
numbers referred of those alleging racial or sexual harassment. Where a scheme 
relies on self-referral, there is evidence that victims employed in manual occupations 
and males under 26 will be under-represented because they are less likely to report 
either property offences or less serious personal assaults.” These various prefer- 
ences result in a client base that is unrepresentative of the experience of victimisation 
and contribute to the difficulty, already noted, of identifying, for example, the victims 
of commercial and corporate crime. 

Individual schemes are dependent on local institutional support from a variety 
of agencies, both statutory, such as the probation service, and voluntary, such as 
Age Concern and the church. This support often amounts to the simple though critical 
matter of finding an office with a telephone, a filing cabinet and access to a photo- 
copying machine. The absence of proper office premises was considered by the 
Home Affairs Committee in 1984—85 to be a serious obstacle to the efficient working 
of many schemes. A number of the Committee’s recommendations involved an 
increase in the government’s financial contribution to include the local schemes.” 
Lack of funds is a continuing problem. Most schemes require the continued services 
of a manager to coordinate and supervise their activities and, as the government 
for a number of years refused to fund local schemes, financial backing has been 
sought from voluntary contributions, or from such as Urban Aid programmes or 
the Manpower Services Commission. Such hand-to-mouth existence at best impedes 
efficiency and at worst threatens closure. The often-repeated justification for the 
government’s past refusal to fund local schemes is that victim support is best organised 
by volunteers,” though it has for some time supported the national organisation 
and has regularly consulted Victim Support on the kind of matters covered by the 
Victim’s Charter. Nevertheless, with the increasing emphasis on the responsibility 
of victims for their own well-being, it seems highly unlikely that Victim Support 
and groups like it will ever become public sector activities.” 

The third main area of contention is the determination of what affective and 
instrumental responses are appropriate in any case, since this involves judgments 
about levels of need. The concept of victims’ ‘needs’ is, as Maguire and Corbett 
point out, highly elastic, and one that may well be overstated: 


At one extreme, virtually all victims could be said to have a need — to be given the symbolic 
reassurance that ‘the community’ is sorry about what happened to them. At the other extreme, 
a definition of people in ‘real’ need — as would be drawn up if services to victims were 
ever put on a statutory footing — might exclude all except the small proportion who experience 
severe trauma (under 10 per cent, even in the case of burglary or serious assault).” 


To talk of ‘need’ is also to talk in terms of ideology and, in North America at 
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Paper 58, 1990) ch 3. 
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74 Home Office, The Government Reply to the First Report from the Home Affairs Committee, Session 
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least, much of the debate about the level of resources that should be allocated to 
victims has been cast in terms of the satisfaction of rights, as opposed to the 
determination of needs with its connotations of testing, subservience and susceptibility 
to budgetary constraint. With the principal mouthpiece for victims in Great Britain 
— Victim Support — being conspicuously apolitical in its dealings with the Home 
Office, it seems unlikely that there will, in the near future, be the kind of activism 
that has led to legislation in the United States enshrining rights for victims. Progress 
is likely to be piecemeal and, like the ‘standards for the criminal justice services’ 
set out in the Victim’s Charter, a mixture of pious hope and encouragement to good 
practice.” 


Alternative Models of Criminal Justice 


It has for some time been a matter of mundane note that the interests of victims 
of crime have traditionally been ‘subordinated to powerful and persisting objectives 
of the criminal justice system.’® The response of the police to a victim’s reported 
crime determines its status and the nature of any subsequent dealings with it. This 
response is informed by considerations which may have little to do with the victim’s 
interests: clear-up criteria, offence priorities, the usefulness of the offender as a 
Crown witness, sentencing factors and so on. Bureaucratic and operational imperatives 
likewise inform the trial and sentencing processes.” There is a very substantial 
North American literature concerning this matter,® but it is only recently that any 
systematic research undertaken in this country has generated the same general 
conclusions and validated what has been anecdotally known for some time.*! The 
bitter remarks of a legal practitioner who sustained serious personal injuries following 
an assault are now amply evidenced: 


I write as a lawyer aware of the rules of procedure, the rules of court and knowing best how 
to behave as a witness. But what of all the other victims who do not possess this knowledge 
and have no way of getting it? What of those traumatised already who are told in no uncertain 
terms that they must keep away from the prosecution (who are supposedly acting in their 
interests), who have no right to a lawyer — and certainly no legal aid — who are terrified 
in court and must face, within close physical proximity, ‘the attacker’? What of the interminable 
waiting periods, the impersonal summons in the morning post, the total, but total silence 
from the very people who are representing the victim’s interests? In short, the victim is made 
to feel like a criminal.%? 


Since the secondary victimisation of victims is not a new phenomenon, the question 
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arises, why has it only lately become a political issue? There are a number of strands 
to the answer. One is associated with the earlier dominance of a criminological 
paradigm in which the offender figured as the victim of a biased criminal justice 
system, or in stronger Marxist critiques, as the victim of the contradictions of 
capitalism.® A corollary of this paradigm was the virtual exclusion of the victim 
from any radical agenda, an ideological subordination reflected also in the criminal 
justice debate of the 1960s. This was conducted principally in terms of the conflicting 
goals idealised in the crime control and due process models.* In emphasising 
either the bureaucratic values of speed and productivity, or those of doing justice 
to defendants, both models were able to underpin a system structurally and operation- 
ally insensitive to the victim. Both models are thus equally susceptible to criticisms 
which take victims’ rights as their basic premise. Those of an essentially conservative 
stance can maintain their objection to the due process model, since it neither does 
justice to victims nor reduces crime,® while those of the left can maintain their 
objection to the crime control model, since it conduces to secondary victimisation, 
in particular of such groups as blacks, homosexuals and women, who have tradition- 
ally been marginalised or ill-treated by criminal justice personnel, whether as 
offenders or as consumers of criminal justice services. The crucial point is that in 
the criminal justice debate, concern for the interests of victims of crime constitutes 
an almost unassailable moral position% and, whereas formerly the debate was 
between the right and the left, each can now pursue ideological objectives that do 
not, prima facie, conflict. The superficial similarity of the rhetoric of ‘victims’ rights’ 
disguises, however, the same fundamental differences of ideology. As espoused 
by the left, the victim movement is in the tradition of the radical politics of the 
1960s; as espoused by the right, it advocates a return to an earlier set of values 
in which crime control is central,” and victims’ rights, to borrow Dworkin’s 
metaphor, trump those of the defendant. Such advocacy, often couched in terms 
of redressing the balance between victim and offender, may well be prompted by 
a genuine concern to see improvements in the ways in which victims are treated 
by the criminal justice system: more information about the progress of the case, 
more sensitive responses by the police and other officials, and the easier availability 
of compensation. To others may be attributed less charitable motives. There are 
clearly some who use reported or predicted rates of personal victimisation to criticise 
the political decisions which they feel have contributed to the offending behaviour: 
courts are too lenient, the welfare state erodes personal responsibility, schools, parents 
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and other moral guardians are not communicating appropriate moral standards, and 
so on. Such rhetoric is an integral part of the politics of victimisation. 

Another strand lies in the failure of the police to control crime. As was noted 
earlier, one official response has been an explicit insistence upon the victim’s share 
of the public responsibility which defines the police’s role in preventing and clearing 
up crime; but, as the recorded crime rate apparently shows no sign of abating, the 
victims’ movement can be seen as a response both to the perceived failure of the 
two dominant models of criminal justice policy to incorporate victims’ interests in 
its decision criteria (a failure which can be used to serve ideological objectives), 
and to the anger generated by a policing policy that demands the curtailment of 
the victim’s freedom of movement and of association as a technique for coping with 
the failure of the police to control that of the offender. 

A further consideration is the inevitable reliance of the criminal justice system 
upon victims as its principal information source. The system depends upon the 
exchange of information and, frequently, this is uniquely known to the victim. The 
BCS confirm that it is victims who are the gatekeepers to the mobilisation of its 
personnel, and so it must be in the interests of the system to: encourage free and 
spontaneous reporting, as well as subsequent verification and authorisation for trial 
purposes. Since research suggests that when victims feel unsympathetic to the 
System’s goals and values they will be less likely to supply or validate information, 
it follows that such a tendency could be countered by the system’s adopting a more 
sensitive response to the victim’s interests. A practice that could go a substantial 
way towards meeting at least one of those interests is the routine and unsolicited 
communication to victims of the progress of the investigation and subsequent trial. 
Recent research unequivocally confirms the importance victims attach to being kept 
informed,” but it remains to be seen whether the inclusion in the Victim’s Charter 
of such a requirement will be realised in practice. 

Apart from the development of a variety of victim services, a second consequence 
of the concern to re-establish the victim’s place in the criminal justice system’! has 
been the introduction of schemes designed to divert offenders from the normal 
criminal justice pathways, typically coupled with some form of reparation for the 
victim.” During the 1980s, a number of experimental schemes were financed by 
the Home Office. Mediation is considered apt where there is an existing relation- 
ship between the offender and the victim which is likely to continue, the harm is 
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HC Deb vol 58, col 515 (12 April 1984). T. Marshall, Reparation, Conciliation and Mediation (London: 
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not serious, and there is a dispute amenable to resolution. What is avoided is the 
all-or-nothing outcome of a trial, the stigma of conviction, and the expense of time 
and effort typically involved in such proceedings. What is gained are the positive 
virtues of a settlement negotiated by individuals who retain their dignity and who 
share active responsibility for the normative framework of their future relationship. 
These values will be instantly recognised as those that are sought, in civil law, by 
arbitration and small claims procedures; more broadly, mediation is but one analogue 
for the paradigmatic private settlement: contract.” 

Attractive though this option may seem, it disguises some real difficulties both 
in terms of its objectives and its implementation. The preliminary study produced 
by the RPU identified ten objectives, not all of which were mutually compatible: 
victims regaining control over ‘their’ dispute, promoting cathartic exchange between 
the parties, achieving restitution, giving victims a greater voice in criminal justice 
decisions, encouraging the offender to accept responsibility for his or her actions, 
reducing the likelihood of reoffending, to divert the offender from the criminal justice 
system, to encourage a smaller sentence, to develop the probation service, and to 
involve the community. Similarly, the report highlighted some difficulties in 
reconciling the public nature of criminal justice decision criteria with the essentially 
private nature of mediation, which may generate considerations inimical to the public 
aspect of offensive behaviour.” 

There are yet stronger versions of this diversionary policy, associated in particular 
with Christie’s argument that conflicts ‘belong’ to their participants, who should 
be allowed to resolve them, with consequential benefits to them and to their 
community, arguments which, as has just been noted, appear among the objec- 
tives of the mediation schemes now in place. Associated, and equally radical, is 
Barnett’s thesis that restitution should be the prime objective of legal proceedings 
following an offence causing injury.” While these ideas too may appear attractive, 
Ashworth has cogently demonstrated their impracticability given existing social- 
structural and, more. particularly, legal-systemic arrangements.” 

These developments further underline the shift which has occurred in the recent 
past of responsibility for significant elements of the implementation of criminal justice 
policy, from the public to the private sector. Private policing has long been with 
us and, as noted, the tenor of official advice on crime prevention and on the provision 
of victim services is that they properly entail private sector activity. The Criminal 
Justice Act 1991 makes provision for the contracting out of prisons, while the 
development of mediation and reparation programmes emphasises the private, and 
binding, settlement of disputes. These developments were, until recently, 
adventitious, but they now figure as key components in the Home Office’s multi- 
agency approach to crime prevention; an approach that owes as much to the wisdom 
of a policy of preventative medicine as it does to an acceptance of the futility of 
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post-offence treatment of offenders.” If this shift continues, we may expect 
correspondingly stronger claims that victims be given rights in the determination 
of criminal justice decisions. 


Victim Participation in Criminal Justice Decisions 


The Victim’s Charter, despite the publicity surrounding its launch in 1990, was 
something of a disappointment. Much of it comprised a resumé of existing practices, 
some enshrined in Home Office circulars, together with brief descriptions of the 
scope of the CICB and of compensation orders, and of the work of Victim Support. 
In line with the recommendations of the Council of Europe,’ a number of proposi- 
tions concerning good practice with regard to victims were included as a set of 
‘Standards for the Criminal Justice Services.’ These address, among others, the 
police, the CPS and the courts, and concern such matters as giving information 
to victims, recording their losses and injuries for the purpose of compensation orders, 
providing facilities in court buildings for victims and their families, and being 
solicitous for victims who have to give evidence. Unlike New Zealand’s Victims 
of Offences Act 1987,' the Victim’s Charter has no legal standing and, despite 
efforts in some courts to ease the experience of giving evidence,’ the criticisms 
of secondary victimisation are, it seems, still founded.' Were the standards set 
by the Victim’s Charter to be realised, they continue to cast the victim in a subservient 
role, as the recipient of services. Following the United States example, some favour 
a more active role for victims in pre- and post-trial decisions. 


Pre-trial Decisions 


Choice of prosecution, plea-bargaining and bail decisions are the main areas in which 
it has been suggested that victims should be able to participate at the pre-trial stage. 
They all readily illustrate some of the main difficulties that attend such participation. 
Consider, firstly, plea-bargaining. The argument usually advanced here is that victims 
are often unpleasantly surprised to discover that what they perceived, or may have 
at an earlier stage of the case been informed was a serious offence, has been plea- 
bargained to a lesser offence. What is said to jar is that, without any consultation, 
their offence has, for reasons frequently dissociated from their interests, been 
downgraded and, in consequence, the public classification of their injuries devalued. 
What can be done to ameliorate this? A first response, that the offence charged 
and tried must be that for which the facts as known can prima facie bear (that is, 
as would satisfy examining magistrates), is surely so impracticable as not to merit 
further consideration. There is also an insurmountable legal objection, which is that 
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Role of the Police and the Courts’ [1987] Crim LR 28—38, and T. Newburn and H. de Peyrecave, 
‘Victims’ Attitudes to Courts and Compensation’ (London: HMSO, Home Office RPU Research Bulletin 
No 25, 1988) 18—21. ; 


499 


The Modern Law Review [Vol. 55 


there is no duty in law to enforce or prosecute any specific crime, even though 
the facts are known to the relevant authorities.'™ 

A second response, that the police or the prosecuting authorities should routinely 
consider the victim’s preferences, is to some extent already met. Both the new 
cautioning guidelines and the DPP’s Code for Crown Prosecutors include them within 
the list of public interest criteria, but guidance on what weight should be given to 
them is necessarily indeterminate. The cautioning guidelines say that the victim’s 
views ‘should not be overriding, but should be an important factor in the 
decision,’'®> and Mott found that some prosecutions may be taken simply because 
the victim insisted,’ but what further prescription may be contemplated? The 
criteria could be amended to require consideration of the victim’s preferences at 
every point at which the issue of what proceedings are to be taken is addressed, 
but that immediately raises a number of questions: how are victims’ preferences 
routinely to be known and, since preferences can only be made on the basis of 
information, how much of the case investigation will be divulged to victims? 
Assuming their preferences are available, what weight is to be given to them and 
how, if at all, may victims be able to ascertain whether they were in fact considered? 
A further consideration is the role of the trial judge when faced with a guilty plea 
to a lesser charge. Currently, the judge must be satisfied that the arrangement is 
proper, which includes its being not offensive to the public interest; does routine 
consideration of the victim’s preferences in the choice of indictment include asking 
the CPS whether it has consulted the victim (when, under present practices, it may 
not consult the police in all cases)? Though cumbersome, some control of this kind 
would need to be instituted if victims are to be sure that their interests have indeed 
been taken into account. 

Coupled with the question of what information is to be given to the victim, is 
the question, when is it to be given? If new facts transpire following the initial charge 
which suggest alternative or additional charges, should be victim be informed, and 
kept informed, until the case actually comes to trial? And what of the offender’s 
preferences? That the CPS refuse a guilty plea, thereby coinciding with the victim’s 
preferences, is no ground on which the offender may argue that the charge is bad; 
but suppose the victim is quite happy with the plea to the lesser offence, because 
he or she doesn’t wish to undergo the ordeal of giving evidence, or is afraid of 
having his or her own background challenged by the offender: what weight should 
the CPS give to the victim’s desire for a quiet life where that happens to coincide 
with the offender’s? Where, for example, a sexual offence is to be tried, the possibility 
of sparing the victim a distressing experience giving evidence is a good ground for 
the CPS agreeing a guilty plea to a lesser offence, but this cannot be in the public 
interest where the victim has something to hide that is relevant to the question of 
the offender’s guilt. Ashworth concludes that there is a sound case for systematic 
and routine communication of information to victims about the progress of their 
case, and about the opportunities for compensation or the availability of other victim 
services; beyond this function, he sees the victim as having no active role in the 
decision to prosecute, or the determination of the charge finally to be tried.'*” His 


104 Rv Chief Constable for Kent and the Crown Prosecution Service, ex p Land B [1991] Crim LR 841. 

105 Home Office circular 59/1990. Annex B provides that ‘practical expressions of regret’ on the offender's 
part should be specifically considered. See generally D. Westwood, ‘The Effects of Home Office 
Guidelines on the Cautioning of Offenders’ [1991] Crim LR 591—597. 

106 J. Mott, ‘Police Decisions for Dealing with Juvenile Offenders’ (1983) 23 B J Criminology 249—257. 

107 Ashworth (1986) p 114. See also A. Ashworth, ‘Criminal Justice and Deserved Sentences’ [1989] 
Crim LR 340—355. 


500 


July 1992] The Responsibilities and the Rights of Victims of Crime 


conclusions are persuasive; it is no doubt in the public interest that the victim’s 
preferences be acknowledged, and it may be that investigating officers can routinely 
ask for them, but these preferences are not to be equated with the public interest. 
Indeed, this point is emphasised by the Victim’s Charter. The difficulty lies in 
obtaining preferences that are informed, while at the same time complying with 
the due process requirements for dealing with offenders. Besides these evaluative 
questions, there is also a substantial bureaucratic consideration, namely, 
communicating with and collecting a victim’s preferences in time for decisions to 
be made within a processual framework. For an already overworked public sector 
service, the addition of this further layer of administrative activity will prove costly. 

Similar considerations attend suggestions that victims be given a say in bail 
decisions. So far as police bail is concerned, the circumstances under which an 
individual is likely to be arrested without warrant would surely preclude, in many 
cases, any involvement by the victim, while it seems equally unlikely that victims’ 
preferences could be routinely considered when magistrates endorse for bail a warrant 
for arrest. Bail decisions before magistrates’ courts (and Crown Courts, though most 
of the literature is concerned with the decision to commit in custody or on bail) 
offer a more obvious formal opportunity for the victim to express a point of view. 
In common with other courts, magistrates must grant bail unless the conditions in 
Schedule 1 to the Bail Act 1976 apply. These provide, inter alia, that where a 
defendant is accused of an offence punishable with imprisonment, the court need 
not grant bail if it is satisfied that the defendant would commit an offence or interfere 
with witnesses; these provisions might be considered sufficient to take account of 
a victim’s fear of reprisal. The Victim’s Charter suggests that the victim should 
inform the police of such fears, to which the CPS could then refer when opposing 
bail, but the victim has no right to present this consideration directly to the court, 
nor does this ground apply where the defendant is charged with an offence not 
punishable with imprisonment. To give the victim a right to present arguments 
requires, firstly, the addition of the extra layer of administrative activity already 
referred to: notifying the victim of the date, time and place of the bail hearing (and 
of any postponements). Secondly, it may be argued that the victim should be legally 
represented, which may, in turn, impose a further charge upon the legal aid fund, 
a development about which the government can hardly be expected to be sanguine. 
Thirdly, if victims are to have a right to present arguments, it may be argued that 
magistrates should have a correlative and a reviewable duty to give reasons why 
they are (un)acceptable; and not only for the victim’s benefit: the offender may 
have a justifiable complaint. Finally, given the size of the population of remand 
prisoners, it is unlikely that the Home Office would care to see a significant increase 
in committals in custody as a consequence of magistrates taking into account victims’ 
preferences for such an outcome in their own cases. 


Post-trial Decisions 


Of the possible avenues for victim involvement at the post-trial stage which have 
been canvassed, that victims be given the right to express their preferences concerning 
the sentence to be imposed, to appeal ‘lenient’ sentences! and to be consulted 











108 The issue of lenient sentences was taken up by the Criminal Justice Act 1988, ss 35—36. Generally, 
see H. Rubel, ‘Victim Participation in Sentencing Proceedings’ (1985—86) 28 Crim LQ 226—250, 
R. Davis er al, “Expanding the Victim's Role in the Criminal Court Dispositional Process’ (1984) 
75 J Crim Law and Criminology 491—505, and R. Whitrod, ‘Victim Participation in Criminal 
Proceedings’ (1986) 10 Crim LJ 76—86. 
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about parole decisions, the first has generally been the most vigorously pursued. 
The concern to introduce the victim’s preferences into the sentencing stage was, 
for many years, prompted largely by the consideration that sentencers ought to make 
compensation orders against offenders whenever they can, and that the victim ought 
therefore to be given the formal opportunity to present the case for compensation. 
This concern may now be catered for with the introduction in 1988 of the Compensa- 
tion Schedule, to be completed by the police and forwarded to the CPS, and the 
enactment of s 104 of the Criminal Justice Act 1988, which imposes a duty on the 
court to give reasons why it has not made a compensation order in a case in which 
it is empowered to do so.'® But even this modest reform raises some further issues 
should it be suggested that victims be given the right to address the court on the 
question of compensation. 

If victims are to argue that their injuries were, in law, caused by their offenders’ 
acts or omissions, it may seem right that they should be represented, which once 
again raises the question of cost to the legal aid fund. Equally, due process requires 
that the offender should be given the opportunity to challenge the victim’s account 
or the foreseeability of the loss or injury and, where there is dispute, to call medical 
or other evidence. Further, while a defence of self-defence may have failed, for 
example, because the retaliation was excessive, it would be entirely proper to 
reintroduce the question of the victim’s contribution to the injury when determining 
the quantum of compensation. There are, therefore, some difficult questions to be 
resolved here, which the courts have, in the exercise of their discretion under s 
35 of the Powers of Criminal Courts Act 1973, so far avoided. They have done 
this largely by refusing to make compensation orders in cases other than those where 
liability and quantum are clear; but, if the victim is to be given the right to speak 
to the issue of compensation, such refusal will not do.'"° 

Apart from questions of compensation, for what other purposes might it be 
considered desirable that victims contribute to sentencing decisions, and what dangers 
accompany such contribution? The fear often expressed, that victims would adopt 
a vindictive or retributivist stance, appears not to be borne out. The BCS evidence, 
and that of studies by Maguire and Shapland,''' suggest that while victims may 
have a generalised preference for tough sentences, preferences for what should happen 
to their own offenders were much in line with the tariff sentence in each case. Here 
again, the suggestion of victim involvement runs aground on the issue of information. 
If victims are to make meaningful contributions to the sentencing decision, someone 
will have to explain the nature of tariffs in this type of case, together with any statutory 
restrictions on, and judicial guidance to, the sentencing court. Beyond making a 
‘victim impact statement’ available to the court for use at the sentencing stage, 
Ashworth’s conclusion is persuasive: 

The further step of inviting the victim’s view on the appropriate sentence, or consulting the 

victim before sentencing, can have little justification. Most victims will lack knowledge of 


the range of options, normal sentencing levels, penal history and the problems of penal 
policy .!!? 


Like prosecution, sentencing choices are matters of public interest, and the same 








109 Miers (1990) pp 257—262. 

110 ibid pp 272—275. 

111 Hough and Mayhew (1983) p 28, Maguire (1982) pp 138—142 and Shapland et al (1985) pp 72—74. 

112 Ashworth (1986), p 119. Significant involvement by the CPS would require a change in the traditional 
view that the prosecution has no role in sentencing matters. 
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considerations that inhibit active participation by the victim at that stage apply 
here.''3 As to the complaint often made that victims have no opportunity to rebut 
pleas in mitigation that seek to place some of the blame for the incident upon them, 
the Victim’s Charter seeks merely to reassure victims that such efforts will not be 
taken at face value. 


Who Benefits? 


Allowing greater participation by the victim in pre- and post-trial decision making 
thus involves, even if that participation is restricted to the duty of officials to consider 
routinely the victim’s preferences, some major procedural and substantive issues. 
These concern the disclosure of confidential information, the right to be represented 
at least in the forensic setting, the competing process values enshrined in the rules 
of criminal procedure, the nature of the public interest in prosecution and sentencing, 
the credibility of and weight to be attached to the victim’s preferences, the means 
by which any duty to consider these preferences is to be enforced by the victim 
and, by no means least, the cost to the system. Besides these, there remains the 
critical question, what benefits will accrue from such participation? These are, broadly 
speaking, said to be of two kinds: those that benefit the victim directly, and those 
that, by treating victims as a means to an end, benefit the system. This bifurcation 
of means and ends immediately presents a number of conceptual and operational 
issues. It may, of course, be that by benefiting victims as ends in themselves, the 
system may coincidentally also benefit; but we should not let such serendipity disguise 
the distinctive nature of the goals that will need to be identified according to what 
it is that it is our purpose to achieve. 

What goals might be set for introducing proposals to benefit the victim? It is clear 
that victims wish to be kept informed about the progress of the investigation, the 
charge that is preferred, whether the suspect has been bailed, and the outcome of 
the trial (assuming that they were not present at the verdict); these are surely 
reasonable requests which find a place in the Victim’s Charter. A more proactive 
role for victims is the routine presentation of their preferences concerning charge, 
bail, sentence and parole decisions. Here too, the Victim’s Charter makes provision 
for some of these preferences to be taken into account'"4 but, as discussed above, 
leaves open some critical questions. Leaving aside the problem of procedure, timing 
and due prucess that were referred to earlier, it is quite clear that all of these goals 
could be achieved without any particular benefits accruing to the system (and this 
begs the question how such benefits to the system may be identified); on the contrary, 
their attainment might well be regarded as a burden. Under proposals in which benefit 
to the victim was the goal, it would be quite unnecessary to ensure that all victims 
did in fact communicate their preferences, so long as all had the opportunity. If 
a victim preferred not to be involved, that would be his or her privilege; the question 
would be, when victims came into contact with the system, did they express satis- 
faction with its treatment of them? That is a very different question from that which 





113 By 1988, 38 States in the United States had enacted legislation giving victims the right to present 
a victim impact statement to the court. See P. Talbert, ‘The Relevance of Victim Impact Statements 
to the Criminal Sentencing Process’ (1988) 36 U Cal Los Angeles LR 199—232; R. Murphy, ‘The 
Significance of Victim Harm: Booth v Maryland and the Philosophy of Punishment in the Supreme 
Court’ (1988) 55 U Chicago LR 1303—1333; D. Hellerstein, ‘The Victim Impact Statement: Reform 
or Reprisal?’ (1989) 27 Am J Criminal Law 391—340; and Lamborn (1987). ; 

114 On the matter of release on licence, see the views of the Report of the Select Committee on Murder 
and Life Imprisonment (London: HMSO, 1989) HL 78, paras 189—190. 
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would be posed when determining whether the system has benefited from their level 
of satisfaction. 

This point has already been well illustrated in the context of the many mediation 
and reparation schemes that have been introduced in the United States. There, the 
goals of compensating the victim, on the one hand, and diverting offenders from 
the system and, ultimately, from recidivism, on the other, have frequently conflicted. 
This, in turn, makes it difficult to answer the question, do such schemes work? 
It is generally accepted that the systemic goal to be achieved by greater participation 
by the victim is efficiency, given that its processes and decisions are based upon 
victims’ co-operation, in particular in the transmission and verification of information. 
An obvious problem that the attainment of this goal raises (always assuming that 
the attitudinal and behavioural impact on victims of the decisions taken by the system’s 
personnel can be accurately judged) is that it is therefore in the system’s interests 
to maximise victim participation in the hope that positive feelings about it will 
increase. Whereas the system would, if the goal were to benefit victims, be indifferent 
whether they actually exercised their opportunity to participate, it is precisely those 
who do not whom the system’s personnel might wish to encourage. High levels 
of satisfaction among those victims who do elect to participate may well be equated 
with success if the goal is to benefit the victim; it may well be otherwise if the goal 
is to benefit the system. 

In considering whether criminal justice and sentencing decisions will be ‘better,’ 
we should also consider whether the offender will benefit from greater participation 
by the victim. Under any set of proposals in which the victim may elect to participate, 
the possibility arises that some offenders will benefit and others will lose as a 
consequence of the victim’s choice. But since, equally, it may not be clear what 
would have happened to the offender (say, in connection with the sentence finally 
imposed) if the victim had not elected to express a preference for or against, for 
example, a custodial sentence, it will not be possible to judge its impact. Indeed, 
the converse holds true: it will not be possible to know whether the offender would 
have been better or worse off without the victim’s participation, since, if the victim 
has not participated, no preferences are known, and thus there can be no variable 
to hold constant. Short of compelling all victims to express a preference, there appear 
to be great dangers in permitting victims to choose whether to participate or not; 
the ensuing lottery cannot stand with the safeguards that properly constrain the 
sentencer’s choice. This last point should not, at least as a matter of practice, be 
overstated. It is arguable that these safeguards only operate in extreme cases, and 
that victim participation in sentencing decisions will not obviously contribute to any 
aggravation of their already erratic levels.'" 


Conclusion 


The second paragraph of the Victim’s Charter’s Guiding Principles states that: 


The public interest must come first, but the harm done to a victim is the usual cause of action 
and in considering the public interest no one should overlook or disregard the interests and 
wishes of the victim. 


115 At the Seventh United Nations Congress on the Prevention of Crime and Treatment of Offenders held 
in 1985, the United Kingdom delegation took the view that ‘the rights of victims should not extend 
in any way to sentencing, case disposal or course of trial.’ Report A/CONF. 121/L.18 (New York: 
United Nations, 1985), p. 2, n. 1. 
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This bland summary of the priority of the public over the private interest of the 
victim conspicuously fails to capture the tensions that have been created by the 
victim’s increasingly prominent role within the construction of the criminal justice 
agenda; in particular, the imposed role in situational crime prevention which is the 
result of shifts in Home Office policy during the 1980s. These developments raise 
two main questions: to what extent should crime prevention become a matter of 
private choice within a multi-agency approach!" and, to the extent that (potential) 
victims are expected to adopt a more proactive role, what corresponding rights with 
regard to the management and choice of criminal justice decisions should be conferred 
upon them? For the government, the shift in responsibility for crime prevention 
to the victim represents a net gain in the costs of policing, while the creation of 
enforceable rights must represent a net loss. For victims, the imposition of the one 
without the creation of the other is indicative of a governmental concern for their 
condition that finds expression only when the public interest coincides with theirs. 





116 Even the milkman becomes a player in the multi-agency approach (The Times, 20 January 1992); 
but the matter is clearly one of political ideology; see N. Elliott, Streets Ahead (London: Adam Smith 
Institute, 1989) and The Times, 20 October 1991. 
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The Director’s Fiduciary Duty not to Compete 
Michael Christie* 


I Introduction 


Following the centenary of London and Mashonaland Exploration Co v New 
Mashonaland Exploration Co,' it is the submission of this article that the case was 
wrongly decided, that it is even less tenable today and that it continues to exert 
a damaging influence on corporate fiduciary law. The case stands for this principle: 
it is permissible for a director of one company to act as director of a competing 
company. Because a director is permitted to do for himself that which he can do 
for a rival company, the principle has been extended, so as to allow a director 
personally to compete with the company.? 

It will be argued in this article that despite London and Mashonaland Exploration 
and judicial opinion supporting it, the law does indeed impose a fiduciary duty on 
a director not to compete with his company or to serve as a director of a competing 
company. This duty has its origins in a fundamental principle of Equity. The duty 
is not absolute, nor even harsh, for Equity will only condemn competition where 
there has not been consent obtained by the director after full disclosure. But even 
with this qualification, the rule has yet to receive wholehearted judicial support. 

Louis Brandeis, who was to become a Justice of the United States Supreme Court, 
once wrote: 


The practice of interlocking directorates is the root of many evils. It offends laws human 
and divine. Applied to rival corporations, it tends to the suppression of competition . . . Applied 
to corporations which deal with each other, it tends to disloyalty and to violation of the 
fundamental law that no man can serve two masters. In either event, it tends to inefficiency; 
for it removes incentive and destroys soundness of judgment.* 


It can readily be seen that serving on the boards of two competing companies 
raises two distinct policy issues. The first one relates to anti-trust law, which is 
premised on the belief that competition is economically and socially desirable. Thus, 
anti-trust policy makers focus, in varying degrees, on the extent to which interlocking 
directorates impede competition,* and attempt to prevent anti-competitive conduct 
arising from interlocking directorates.* 

The second issue of policy raised by Brandeis concerns the conflict of interest 
problems. But any problems associated with interlocking directorates have been 
seen primarily through the eyes of anti-trust lawyers. Indeed, even Brandeis 











*B.Ec, LL.M (Syd), B.C.L. (Oxon); of the New South Wales Bar. 
The author is very grateful to Professor Paul Finn of the Australian National University for his helpful 
comments on an earlier draft of this article. Of course, all errors and omissions are those of the author. 


1 [1891] WN 165. 

2 Bell v Lever Bros [1932] AC 161 at 195, per Lord Blanesburgh. 

3 ‘Breaking the Money Trusts,” Harper’s Weekly, 6 December 1913, p 13, quoted in L. Seplaki, Antitrust 
and the Economics of the Market (New York: Harcourt, 1982) p 594. 

4 See P. Areeda and D.R. Turner, Anti-Trust Law (Boston: Little Brown, 1980) Vol V, pp 359—376. 

5 In some countries, eg the United States, legislation specifically proscribes anti-competitive interlocking 
directorates (Clayton Act, s 8). Others rely on more general provisions. 

6 Harold Marsh, ‘Are Directors Trustees? Conflict of Interest and Corporate Morality’ (1966) The Business 
Lawyer 35, at 72. 
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expressed the possible conflict of interest in narrow terms: he referred to the situation 
where two companies deal with each other. This article is concerned with a broader 
problem, namely the conflict of interest inherent in serving as director of two 
companies that are in direct competition.’ It will not, though, be exclusively 
concerned with this type of situation, for the principles to be discussed apply equally 
where the director competes on his own account. 


II Background: The Fiduciary Obligation to Avoid Conflicts 
of Interest 


Finn commences his seminal work on fiduciary obligations with the observation 
that ‘Equity has a long-standing tradition of intervention in the activities of company 
directors, agents, trustees, solicitors and the like in the cause of exacting high 
standards of business and professional conduct.’® A fundamental principle in this 
respect is, in the words of Lord Herschell, that a fiduciary ‘is not, unless otherwise 
expressly provided, entitled to make a profit; he is not allowed to put himself in 
a position where his interest and duty conflict.” This principle, of ancient origin,'° 
has been affirmed on numerous occasions.''! And, as Lord Herschell suggested, 
there is one unifying principle which ‘embodies two themes,’"? namely, the duty 
‘not to profit from a position of trust’ and the duty ‘not to allow a conflict to arise 
between duty and interest.’'* The interrelationship and nuances of these themes, 
or sub-rules as they are sometimes called,'’ has long vexed Equity scholars and 
it is not proposed to deal with them here.'¢ It suffices to say that the typical 
situation contemplated by this article is one in which the ‘no conflict’ sub-rule will 
be attracted. 

So much has been written on this principle — appropriately given its status as 
a pillar of fiduciary law — that little would be served by further exploring it in 
the generality. None the less, three aspects of it warrant some elaboration. First, 
the foregoing principles apply with as much force to company directors as they do 


7 Competition with the company directly or indirectly is often seen, especially in the United States, 
as involving questions of the appropriation of business opportunities by directors. See eg W.L. Cary 
and M.A. Eisenberg, Cases and Materials on Corporations (Foundation Press, 6th ed, 1988) p 633 
et seq. It is not intended to focus on those questions here: see R.P. Austin, ‘Financial Accountability 
for Business Opportunities’ in P.D. Finn (ed), Equity and Commercial Relationships (Sydney: Law 
Book Co, 1987). However, it may be that a broad ‘corporate opportunity’ doctrine would, indirectly, 
remove the London and Mashonaland licence: cf D.D. Prentice, ‘Directors’ Fiduciary Duties — The 
Corporate Opportunity Doctrine’ (1972) 50 Canadian Bar Review 623, at 625. Possibly, the widening 
of the director’s statutory and common law duties of care, skill and diligence would also indirectly 
limit the effect of London and Mashonaland, but to date this has yet to happen: see L.C.B. Gower, 
The Principles of Modern Company Law (London: Stevens, 4th ed, 1979) p 602. 

8 P.D. Finn, Fiduciary Obligations (Sydney: Law Book Co, 1977) p 1. 

9 Bray v Ford [1896] AC 44, at 51. 

10 Keech v Sandford (1726) Sel Cas t King 61; 2 Eq Cas Ab 741; 25 ER 223. 

11 Most recently in Guinness plc v Saunders [1990] 2 AC 663 (HL); and see eg Phipps v Boardman 
[1967] 2 AC 46, at 123 per Lord Upjohn; New Zealand Netherlands Society ‘Oranje’ Inc v Kuys 
[1973] 1 WLR 1126, at 1129 per Lord Wilberforce (PC). 

12 Chan v Zacharia (1984) 154 CLR 178, at 198 per Deane J. 

13 New Zealand Netherlands Society ‘Oranje’ Inc v Kuys [1973] 1 WLR 1126, at 1129 per Lord 
Wilberforce. 

14 ibid. 

15 R.P. Austin, op cit n 7 supra, at 146. Finn calls it a ‘two-pronged thrust’ of one rule: op cit n 8 
supra, p 200. 

16 See Chan v Zacharia (1984) 154 CLR 178, at 198 per Deane J; see also A.J. McClean, ‘The Theoretical 
Basis of the Trustee’s Duty of Loyalty’ (1969) 7 Alberta LR 218; Austin, op cit p 146. 
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to other fiduciaries, notably trustees and partners." Indeed, it can be argued that 
they ought to apply with greater force to directors.'® 

Secondly, when dealing with the obligation to avoid conflicts of interest, courts 
have had to decide whether what is required is a theoretical (or abstract) conflict 
of interest or a ‘real sensible possibility’ of conflict of interest.” The courts have 
tended to favour the latter.” It will be submitted that a director who competes with 
his company, or serves on a competing company’s board, will contravene the rule 
whichever interpretation is adopted. 

Thirdly, the rule is strict: good faith is irrelevant, as is any finding that the 
entrustor?! has benefited or suffered no damage. This strict approach was explained 
by Lord Herschell: ‘[H]uman nature being what it is, there is danger ... of the 
person holding a fiduciary position being swayed by interest rather than duty ... 
It has, therefore, been deemed expedient to lay down this positive rule.’ Simi- 
larly, in Parker v McKenna, James LJ noted that ‘that rule is an inflexible rule, 
and must be applied inexorably by this Court, which is not entitled, in my judgment, 
to receive evidence, or suggestion, or argument as to whether the principal did or 
did not suffer any injury in fact by reason of the dealing of the agent; for the safety 
of mankind requires that no agent shall be able to put his principal to the danger 
of such an enquiry as that.’?3 In the United States, Cardozo CJ expressed it in these 
terms: 


[It is a] tradition that is unbending and inveterate. Uncompromising rigidity has been the 
attitude of courts of equity when petitioned to undermine the rule of undivided loyalty by 
‘disintegrating erosion’ of particular exceptions . .. Only thus has the level of conduct for 
fiduciaries been kept at a level higher than that trodden by the crowd.” 


Various explanations (which are not necessarily mutually exclusive) have been 
given for this ‘uncompromisingly rigid’ approach, including prophylaxis,” unjust 
enrichment,?° economic efficiency,” loss prevention and evidentiary factors.” 





17 Regal (Hastings) Ltd v Gulliver {1967} 2 AC 134 n; [1942] I All ER 378; Canadian Aero Services 
v O'Malley (1973) 40 DLR (3d) 371; Consul Developments v DPC Estates (1975) 132 CLR 373; 
Guinness plc v Saunders [1990] 2 AC 663. It is acknowledged that to speak of a person, for example 
a director, as a ‘fiduciary’ is not helpful without stating the purposes for which a person is a fiduciary. 
In this article, the noun ‘fiduciary’ is used to describe those who are fiduciaries for the purposes of 
Equity’s conflict of interest rules. See Finn, op cit n 8 supra, pp 1, 201. 

18 See Part III, infra. 

19 Boardman v Phipps [1967] 2 AC 46, at 124 per Lord Upjohn. Lord Upjohn presaged these remarks 
in Boulting v ACTAT [1963] 2 QB 606, at 638 where he said that there must be ‘a real conflict of 
duty and interest and not ... some theoretical or rhetorical conflict.’ 

20 ibid; Industrial Development Consultants Ltd v Cooley [1972] 1 WLR 443, [1972] 1 All ER 162; 
Queensland Mines Ltd v Hudson (1978) 18 ALR 1, at 3 (PC); Consul Developments Ltd v DPC Estates 
Ltd (1975) 132 CLR 373, at 394 per Gibbs J; Hospital Products Ltd v United States Surgical Corp 
(1984) 156 CLR 41, at 103 per Mason J. 

21 This term has been borrowed from T. Frankel, ‘Fiduciary Law’ (1983) 71 California LR 795, at 800. 
There does not appear to be any other term in use to describe the other party to a fiduciary relationship. 
‘Principal’ and ‘beneficiary’ are of much narrower scope. 

22 Bray v Ford [1896] AC 44, at 51. 

23 (1874) LR 10 Ch 96, at 124—125. 

24 Meinhard v Salmon (1928) 249 NY 456, at 464, 164 NE 545, at 546. 

25 Gareth Jones, ‘Unjust Enrichment and the Fiduciary’s Duty of Loyalty’ (1968) 84 LQR 427; Austin, 
op citn 7 supra, p 175 et seq. 

26 cf P. Birks, An Introduction to the Law of Restitution (Oxford: Clarendon Press, 1985) p 338. 

27 V. Brudney and R.C. Clark, ‘A New Look at Corporate Opportunities’ (1981) 94 Harvard LR 998, 
at 999; A.G. Anderson, ‘Conflicts of Interest: Efficiency, Fairness and Corporate Structure’ (1978) 
25 UCLA LR 738, at 757 et seq. 

28 cf Birks, op cit p 340. 

29 Ex parte James (1803) 8 Ves 337; see T.G. Youden, ‘The Fiduciary Principle: The Applicability 
of Proprietary Remedies’ in Youdan (ed), Equity, Fiduciaries and Trusts (Carswell, 1989). 
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Whatever its rationale, the strict rule, with its complementary restitutionary remedy, 
can be severe.” But it must be emphasised that it is easy to avoid this severity by 
obtaining the consent of the entrustor following full disclosure.3! 


IU An Historical Anomaly 


The judgment of Chitty J in London and Mashonaland Exploration Co v New 
Mashonaland Exploration Co” goes against the grain of fiduciary doctrine in the 
latitude it gives the director to engage in activities in competition with the company. 
One eminent commentator has described it as a ‘definite, if inadequately reported’ 
decision.” It is instructive to quote the whole judgment, as reported: 


Chitty J said, even assuming that Lord Mayo had been duly elected chairman and director 
of the plaintiff company, there was nothing in the articles which required him to give any 
part of his time, much less the whole of his time, to the business of the company, or which 
prohibited him from acting as a director of another company; neither was there any contract, 
express or implied, to give his personal services to the plaintiff company and to another 
company. No case had been made out that Lord Mayo was about to disclose to the defendant 
company any information that he had obtained confidentially in his character of chairman: 
the analogy sought to be drawn by the plaintiff company’s counsel between the present case 
and partnerships was incomplete: no sufficient damage had been shown, and no case had 
been made for an injunction: the application was wholly unprecedented, and must be dismissed 
with costs.*4 


It is noteworthy that, breach of confidence aside, Chitty J relied on the silence 
of the articles, the lack of contractual duties and the absence of sufficient damage. 
It can thus be seen the decision is firmly rooted in the law of contract. Fiduciary 
obligations received no explicit mention. Presumably, counsel’s attempt to rely by 
analogy on the duty of a partner not to compete was based on fiduciary duties. But, 
as a member of the High Court of Australia has noted extrajudicially, this submission 
was ‘brushed aside as “incomplete” and the plaintiff’s application was stigmatised 
as “unprecedented” .’35 

Chitty J’s judgment makes more sense when one considers the major transformation 
that Equity had been undergoing since the enactment of the Judicature Act 1873.% 
Atiyah has accurately described the relationship between Equity and the common 
law up until then: 


In contractual matters, the differing approaches of common law and Chancery judges had 
given rise, in the first half of the nineteenth century, to differences of attitude, which were 
reflected in particular in their approach to market principles. It was the common lawyers 
who had stressed the market ideal of the free bargaining, arms’ length transaction . . . Chancery 
judges, on the other hand, had been brought up to believe in principles of good faith.” 


30 Though it is surely an exaggeration to describe it as ‘penal,’ as Professor Gareth Jones has done (in 
his discussion of honest fiduciaries): op cit n 25 supra, at 474; for, in his own words, ‘to be deprived 
of what you have gained can never be a penal liability’: ‘The Recovery of Benefits Gained from a 
Breach of Contract’ (1983) 99*LQR 443, at 456. 

31 New Zealand Netherlands Society ‘Oranje’ Ltd v Kuys [1973] 1 WLR 1126, at 1131. 

32 [1891] WN 165. 

33 L.C.B. Gower, n 7 supra, p 599. 

34 [1891] WN 165. 

35 Sir Douglas Menzies, ‘Company Directors’ (1959) Australian LJ 156, at 159. 

36 See generally R.P. Meagher, W.M.C. Gummow and J.R.F. Lehane, Equity — Doctrines and Remedies 
(Sydney: Butterworths, 2nd ed, 1984) Ch 2; P.S. Atiyah, The Rise and Fall of Freedom of Contract 
(Oxford: Clarendon Press, 1979) pp 671 et seq. 

37 Atiyah, op cit p 673; and see P.D. Finn, ‘Commerce, the Common Law and Morality’ (1989) 17 
Melbourne University LR 87, at 90 et seq. 
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The enactment of the Judicature Act converted these differing emphases into 
contradictions; Atiyah observes that ‘the equitable rules which were in conflict with 
the principles of freedom of contract continued to receive a considerable battering 
at the hands of the Courts for many years,’ well into the 1890s.: 


Chitty J’s judgment, seen this way, is consistent with the dominant judicial thinking 
of the time, with its emphasis on contract — in this case, the focus being the 
contractual terms of the company contained in the articles and the absence of certain 
contractual terms binding the director. The judgment reflects an extremely confined 
view of the role of Equity at a particular period in English legal history. It need 
hardly be said that that view is not in step with modern social thought, nor with 
the great revival in Equity in the past quarter century.” Nor is it an appro- 
priate legal response to the modern corporation which would, in some ways, be 
unrecognisable to Chitty J.“ 

Yet even if allowance is made for the historical context of Chitty J’s judgment, 
it still represents a particularly narrow approach to equitable principles, even by 
the standards of that period. Indeed, five years later, Lord Herschell (one of the 
most eminent former pupils of Chitty J’s father, Thomas Chitty*') delivered his 
classic judgment in Bray v Ford,® which looked beyond contract and affirmed 
Equity’s strict sanction against conflicts of interest. It is true that equitable intervention 
exemplified by Bray v Ford was, at that time, becoming more exceptional than 
typical. But, while the general decline in Equity was to remain unreversed for 
several decades, its harsh condemnation of conflicts of interest remained for the 
most part intact, London and Mashonaland apart. Two cases in the partnership context 
illustrate this point. Both concern competitive activities. In Dean v MacDowell,“ 
James LJ expressed the strict general principle he had earlier espoused in Parker 
v McKenna,* stating that a partner ‘must not carry on any other business in rivalry 
with the business of the partnership.’ And in Aas v Benham,” a decision delivered 
in the same year as London and Mashonaland, this principle was affirmed. The 
defendant, a partner in a firm, assisted in the formation of a company which engaged 
in a separate business to the partnership. The other partners brought an action claiming 
an account of his profits and salary in connection with the new company. Lindley 
LJ said: ‘It is equally clear that if a partner, without the consent of his co-partners, 
carries on business of the same nature as, and competing with that of the firm, he 
must account for and pay over to the firm all profits made by him in that 


38 ibid p 674. 

39 cf ibid p 675. Nor is it consistent with modern economic analysis of fiduciary obligations: see n 27 supra. 

40 See Part IV, infra. 

41 Chitty J (Sir Joseph William Chitty) was the son of Thomas Chitty, whose pupils included outstanding 
jurists such as Lords Cairns and O’Hagan. Chitty J was the grandson of Joseph Chitty (‘the elder’), 
the prolific nineteenth-century writer of treatises who ‘did more than perhaps any other man of his 
time to facilitate the study of the law’; and the nephew of Joseph Chitty (‘the younger’), author of 
Chitty on Contracts: see The Dictionary of National Biography, Vol IV, pp 266—267. 

42 Quoted above, n 22 supra, and accompanying text. 

43 cf Finn, op cit n 37 above, pp 90—91. 

44 (1878) 8 Ch D 345. 

45 n 23 supra, and accompanying text. 

46 (1878) 8 Ch D 345, at 351. But there, the defendant had ‘not entered into any business in any way 
analogous to or connected with the business of the firm, except in a very trifling manner’ (at 351). 
Note the submission of Mr Chitty QC (at 349) which places this duty not to compete squarely in 
terms of fiduciary relations. 

47 [1891] 2 Ch 244. Cf Somerville v Mackay (1810) 16 Ves Cas 382; 33 ER 1029; Trimble v Goldberg 
[1906] AC 494 (PC). The partner’s fiduciary duty not to compete is enshrined in the Partnership Act 
1890, s 30. See Lindley & Banks on Partnership (16th ed, 1990) p 420. 
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business.’4* On the facts, it was found that the business did not compete with the 
partnership business. Kay LJ said: ‘[t]he position of director of that company is 
not inconsistent with that of a partner in the firm.’ Had there been an inconsis- 
tency, the defendant would have been in breach of his fiduciary duties to the partners. 

Aberdeen Railway Co v Blaikie Bros® was also representative of judicial 
thinking on conflicts of interest, and merits quotation because it has been relied 
upon to support the proposition that a director has a fiduciary duty not to compete. 
In that case, Lord Cranworth said: 


A corporate body can only act by agents and it is, of course, the duty of those agents so 
to act as best to promote the interests of the corporation whose affairs they are conducting. 
Such agents have duties to discharge of a fiduciary nature towards their principal. And it 
is a rule of universal application that no one, having such duties to discharge, shall be allowed 
to enter engagements in which he has, or can have, a personal interest conflicting, or which 
possibly may conflict, with the interests of those whom he is bound to protect.*! 


That these sentiments are difficult to reconcile with those in London and 
Mashonaland is evidenced by Re Thomson.® In that case, the testator, a yacht 
broker, directed his executors and trustees to carry on his business after his death. 
After his death, one of the trustees took a lease of premises (from which the business 
had just moved); the trustee was about to commence a business in competition with 
that of the testator’s, when he was challenged by a beneficiary under the will. The 
essential question confronting Clauson J was whether the trustee had a right to 
commence such a competitive business. Relying on Aberdeen.Railway, Clauson J 
held that the trustee had no such right: ‘by starting such a business and entering 
into such engagements, [he] would have been entering engagements which would 
conflict, or certainly possibly might conflict with the interest of the beneficiaries 
under the will.’% 

In Bell v Lever Bros Ltd, Lord Blanesburgh assumed the correctness of the 
principle in London and Mashonaland adding that, not only could a director serve 
on the board of a rival company, but in addition such director could compete directly 
himself. Lord Blanesburgh’s comments were obiter. Beck® has persuasively 
demonstrated the flaws contained in Lord Blanesburgh’s comments — in particular, 
his Lordship’s belief that a company had to show either damage or misuse of property 
or confidential information can hardly be seen as consistent with the principles of 
Equity existing in 1932, and even less so with the major decisions on directors’ 
conflicts of interest decided since then. Further, Lord Blanesburgh himself 
concedes that “serving two masters’ is ‘a position as impossible today as it ever 
was.’*’ It should be noted that Lord Blanesburgh’s views on this subject were not 
shared by any other member of the House of Lords, and indeed sentiments are 





48 [1891] 2 Ch 244, at 255. 

49 [1891] 2 Ch 244, at 260. 

50 (1854) 1 Macq 461; [1843—60] All ER 249. 

51 ibid at 471. 

52 [1930] | Ch 203. 

53 [1930] 1 Ch 203, at 216; see A.W. Scott and W.F. Fratcher, The Law of Trusts (Little Brown, 4th ed) 
para 170.23. 

54 [1932] AC 161, at 195. 

55 S.M. Beck, ‘The Quickening of Fiduciary Obligation: Canadian Aero Services v O'Malley" (1975) 
53 Canadian Bar Review 771, at 789 et seq. 

56 See the cases cited in n 17 above. 

57 {1932] AC 161, at 172; Beck, op cit at 790. 
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discernible in Lord Atkin’s judgment which are ‘more in accord with current 
understanding of fiduciary duties.’* 

Re Thomson was not referred to in Bell v Lever Bros, but Lord Blanesburgh did 
refer to Lord Cranworth’s judgment in Aberdeen Railway Co v Blaikie Bros. Accord- 
ing to Lord Blanesburgh, the fiduciary prohibition in Aberdeen Railway is limited 
to circumstances in which a director has an interest in a contract with the company; 
it does not pertain to a director’s relationship with outsiders. This attempt to 
distinguish Aberdeen Railway is not persuasive (and, not surprisingly, Aberdeen 
Railway is itself sometimes cited as authority for the proposition that a director may 
not compete with his company®). Lord Cranworth could hardly have stated this 
‘rule of universal application’ in broader terms. None the less, the judgments of 
Chitty J and Lord Blanesburgh are widely regarded as constituting authority for 
the proposition that a director can compete with his or her company or can act as 
director of a rival company.*! 

By contrast, those members of the High Court of Australia who have expressed 
opinions on this subject in modern times have indicated that Aberdeen Railway stands 
for a much wider principle than Lord Blanesburgh suggests. Sir Douglas Menzies 
has stated so, extrajudicially.® In Consul Development Pty Ltd v DPC Estates Pty 
Ltd,® Gibbs J (later to become Chief Justice of Australia) cited Re Thomson with 
approval, observing that the case represents an application of Aberdeen Railway’s 
fundamental principle ‘of universal application.’ Gibbs J implicitly rejected Lord 
Blanesburgh’s narrow interpretation of Aberdeen Railway. 

It is very difficult to see how Lord Blanesburgh’s dicta can be reconciled with 
the reasoning in Re Thomson. It could be argued that Re Thomson survives as authority 
on the duties of trustees. But there is little to be said for this view. First, the decision 
in Re Thomson is firmly rooted in the reasoning expressed in Aberdeen. Secondly, 
more modern decisions of the highest authority have confirmed that Equity’s 
prohibition against conflicts of interest is imposed with equal rigour against directors 
and trustees.“ Thirdly, there is nothing in the cases themselves which suggests that 
a different rule for trustees and directors actually does serve as a basis for distin- 
guishing Re Thomson from London and Mashonaland and Lord Blanesburgh’s dicta 
in Bell v Lever Bros. 

Thus, for the reasons outlined above, it is submitted that the reasoning of Re 
Thomson, and that of London and Mashonaland and Bell v Lever Bros conflict. 
One learned commentator has expressed a similar view, but has concluded from 
this that Re Thomson is no longer to be regarded as good authority even for 
trustees. But to extend the principle in London and Mashonaland to trusts would 








58 Beck, op cit at 790. For a discussion of the stunting effect of Bell on other fiduciary obligations, 
see M. Freedland, ‘High Trust, Pensions and the Contract of Employment’ (1984) 13 ILJ 25. 

59 [1932] AC 161, at 195. 

60 See eg R. Baxt, ‘Judges in their Own Cause: The Ratification of Directors’ Breaches of Duty’ (1978) 
5 Monash University LR 16, at 20. 

61 Aubanel & Alabaster Ltd v Aubanel (1949) 66 RPC 343; Berlei Hestia (NZ) Ltd v Fernyhough |1980] 
2 NZLR 150; Mordecai v Mordecai (1988) 12 NSWLR 58. 

62 op cit n 35 supra, p 160: ‘when the problem whether a director is at liberty to compete with his company, 
either directly or indirectly, arises again, it can be anticipated that it will be approached on the footing 
that a director does occupy a fiduciary position and that the general principles applicable to a person 
in such a position will be applied, rather than attention being concentrated exclusively upon the absence 
of any contractual obligation[s].’ 

63 (1975) 132 CLR 373, at 394. 

64 See the case referred to in n 17 supra. 

65 L. Sealey, ‘The Director as Trustee’ [1967] Cambridge LJ 83, at 97. 
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be most unsatisfactory for reasons similar to those which make the principle objection- 
able in the director’s context. Further, the bare contractual justification for Chitty 
J’s approach would sit awkwardly in the trusts context. It would be preferable to 
resolve this contradiction in favour of prohibiting all fiduciaries, including directors, 
from competing with their entrustors in the absence of consent following full 
disclosure. Applied to company directors, such a prohibition would not only remove 
the anomalies already discussed, but would also have the support of compelling 
policy reasons, which will be further discussed. 


IV The Company, Directors and Other Fiduciaries 


It is perhaps ironic that Lord Blanesburgh’s obiter dicta were made in the same 
year as Berle and Means published their enormously influential work on the relation- 
ship between corporate managers and shareholders.® If Lord Blanesburgh’s 
concession to the director’s self-interest was premised on nineteenth century notions 
of the company,” Berle and Means epitomised a more modern view of the 
company. The thesis of Berle and Means was that the modern company is typically 
characterised by a separation of ownership and control, evidenced by the facts that 
share ownership is usually widely and thinly dispersed, that corporate management 
normally own a tiny percentage of shares, and that the interests of management 
conflict with those of shareholders. This institution was thus markedly different 
to its predecessor, which was usually the vehicle for entrepreneurs who both owned 
and managed it. 

This is not the place to reappraise the conclusions reached by Berle and Means,“ 
but their work did herald ‘the age of the professional business manager [who] 
appeared when the entrepreneurial function was split into ownership and control.’ 
The inescapable conclusion was that the potential conflicts of interest of corporate 
managers attained a new dimension. It became even more compelling for the law, 
through the fiduciary obligation, to respond to the greater risk of conflict of interest 
inherent in such business entities. 

The trustee, whose fiduciary obligations had long served as a model for Equity’s 
regulation of company directors,” shares even more similarities with the director 
of the modern public company than he or she does with the director of the traditional 
company. The shareholder in a public company lacks the ability to select or monitor 
the directors of the company, limitations which characterise the beneficiary’s relation- 
ship with the trustee’'; and like the beneficiary, such shareholder will be a passive 
investor. One factor, remuneration, suggests that the fiduciary obligations of directors 
(whether of a public company or otherwise) ought to be even stricter than trustees. 
The law’s perception of the trustee ‘is probably that of the gifted amateur, providing 





66 A.A. Berle and G.C. Means, The Modern Corporation and Private Property (Macmillan, 1932). For 
convenience, the terms ‘corporation’ and ‘company’ are used interchangeably in this article: cf 
L.C.B. Gower, ‘Some Contrasts between British and American Corporation Law’ (1956) 69 Harvard 
LR 1369. 

67 cf M. Stokes, ‘Company Law and Legal Theory’ in W. Twining (ed), Legal Theory and Common 
Law (Oxford: Blackwell, 1986). 

68 See the useful collection of articles contained in (1983) 26 J of Law and Economics 235 et seq 
(Corporations and Private Property — A Conference Sponsored by the Hoover Institution). 

69 R.C. Clark, ‘The Four Stages of Capitalism: Reflections on Investment Management Treatises’ (1981) 
94 Harvard LR 561, at 563. 

70 Sealy, op cit. 

7! V. Brudney and R.C. Clark, op cit n 27 supra, pp 1002 ff, 1022 ff. But cf Austin, op citn 7 supra. 
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his services (at least prima facie) free of charge out of a sense of public spiritedness 
rather in anticipation of personal gain,’” in sharp contrast to the paid director.” 
One would think that it is less inexcusable for a trustee, who gratuitously provides 
his services, to participate in competitive activities vis-à-vis the beneficiaries, than 
it is for a paid director to do so vis-à-vis the company. 

Resort to this reasoning has seldom been necessary because, the right to compete 
aside, fiduciary obligations of directors have been extremely strict.” Some scholars 
have argued for slightly relaxed fiduciary obligations for directors of closely-held 
companies” but English courts have had little sympathy for this approach, perhaps 
wisely.” Certainly, those cases dealing with the London and Mashonaland situa- 
tion have not evidenced any concern with the differences between closely-held 
companies and publicly-owned companies (although the emergence of the large public 
company makes it more compelling to overrule the London and Mashonaland 
approach”). 

Ironically, such cases cannot be faulted in that respect. For while it is true that 
public company directors, like trustees, have an ability to abuse their positions which 
puts them at the extreme end of the fiduciary spectrum, competitive activities are 
so hostile to the most fundamental principles of Equity that their prohibition ought 
to apply across this spectrum. Indeed, with one exception, it has applied across 
the spectrum and has even extended beyond the traditional category of fiduciaries. 

Thus, as well as applying to trustees, the prohibition against competitive 
activities has applied to partners,” and within the corporate structure it has applied 
to employees who are fiduciaries and even, it seems, to those normally regarded 
as non-fiduciary employees. The leading authority in relation to the latter category 
is the decision of the Court of Appeal in Hivac Ltd v Park Royal Scientific Instruments 
Ltd.® In that case, two manual employees who worked in their spare time for a 
competitor of the employer were held to be in breach of their duties of fidelity. 
There was, in the view of the Court, a conflict of interest. Lord Greene MR said: 


[T]o say that people in these circumstances can, so to speak, make a division in their minds 
between what is confidential and what is not, and be quite careful while they are working 
for the defendants to keep the confidential information locked up in some secret compartment 
of their minds theoretically may be all very well, but from the practical point of view has 
a certain unreality.®! 





72 W. Bishop and D.D. Prentice, “Some Legal and Economic Aspects of Fiduciary Remuneration’ (1983) 
46 MLR 289, at 304. In discussing trustees here, reference to corporate trustees is excluded. 

73 It is true that neither the director nor the trustee has an inherent right to remuneration. Further, the 
role of professional trustees has grown enormously in recent years, particularly in connection with 
investment and pension funds. Cf Clark, op cit n 69 supra. 

74 See the cases cited in n 17 supra. 

75 Brudney and Clark, op cit n 27 supra. 

76 Austin, op cit n 7 supra, p 166 et seq. 

77 Yet, even in the case of the closely-held company, there may be special reasons for applying a severe 
test. Often, such an entity will effectively be an incorporated partnership (cf Ebrahimi v Westbourne 
Galleries [1973] AC 360). And it has been seen (ns 44—49 supra, and accompanying text) how the 
conflict of interest rules have been applied strictly to partners in order to prevent competitive activities. 
That is not surprising for ‘it has been said that a stronger case of fiduciary relationship cannot be 
conceived than that which exists between partners’: Birtchnell v Equity Trustees, Executers and Agency 
Co Ltd (1929) 42 CLR 384, at 407 per Dixon J. 

78 Re Thomson [1930] 1 Ch 203. 

79 See ns 44—49 supra, and accompanying text. This principle is now enshrined in the Partnership Act 
1890, s 30. 

80 [1946] Ch 169. 

81 [1946] Ch 169, at 173. 
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In Hivac, the Court relied on implied contractual terms, rather than equitable 
obligations. But that is more a legacy of the nineteenth century dominance of contract, 
referred to above,® and reflects ‘the contract lawyer’s stronghold of employment 
law.’® There is a significant area of overlap between the implied contractual 
obligation of good faith owed by the employee* and Equity’s counterpart, the 
fiduciary obligation,® though breach of them may give rise to different remedies. * 

The position in relation to more senior employees is not very different to that 
in Hivac,® and is best illustrated by Blyth Chemicals Ltd v Bushnell.® In that case, 
the manager of the employer’s business was dismissed on the grounds that he became 
chairman of directors and principal shareholder in a company that was a potential 
rival of the employer. The High Court of Australia held that the dismissal was 
wrongful. Dixon and McTiernan JJ said: 


Conduct which in respect of important matters is incompatible with the fulfilment of an 
employee’s duty, or involves an opposition, or conflict between his interest and his duty to 
his employer, or impedes the faithful performance of his obligations, or is destructive of 
the necessary confidence between employer and employee, is a ground of dismissal (Boston 
Deep Sea Fishing and Ice Co v Ansell®®; English and Australian Copper Co v Johnson. 
Shepherd v Felt and Textiles of Australia Ltd’). But the conduct of the employee must itself 
involve the incompatibility, conflict or impediment, or be destructive of confidence. An actual 
repugnance between his acts and his relationship must be found. It is not enough that ground 
for uneasiness as to its future conduct arises.% 


_ The reason for the failure of the employer’s case in Blyth Chemicals was that 
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Part III, supra. 

Finn, op cit n 8 above, p 237. See eg Vokes v Heather (1945) 62 RPC 135, at 141, where Lord Greene 
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the company established by the employee was not in fact competing with the 
employer’s business. It is clear from the judgments that ‘an actual repugnance’ would 
have existed if there had actually been competition. The last two sentences of the 
passage cited echo Lord Upjohn’s view that the law will intervene only where there 
is real sensible, rather than abstract, possibility of conflict of interest.” 

There would be nothing to stop an employee with the senior status of that in Blyth 
Chemicals from coming within Equity’s own rules against conflicts of interest. 
Commonwealth Courts recognise that senior employees occupy fiduciary positions 
which attract Equity’s conflict of interest rules with equal strictness as apply to 
directors.” This would appear to be the case in English law too.” More recently, 
the Court of Appeal’s judgment in Sybron Corp v Rochem Ltd,* which emphasised 
the strict duty of fidelity of senior employees, highlights the anomaly of retaining 
relaxed fiduciary standards for directors. At first instance, Walton J, with whom 
the Court of Appeal agreed, said that whatever may be the general position regarding 
employees, ‘where there is an hierarchical system, particularly where the person 
in the hierarchy whose conduct is called into question is a person near the top ... 
entirely different considerations apply.’” The logic of equating the fiduciary status 
of the senior employee with that of director is unarguable: such an employee is 
a party to a ‘high trust’ and ‘high discretion’ work relationship® and the greater 
risk of abuse of position inherent in such relationships is the basic reason for Equity’s 
strict conflict of interest rules.” 

In discussing the right to compete, a judge of the High Court of Australia has 
stated extrajudicially that ‘[i]t would be strange if what is forbidden to an employee 
independently of an express contractual prohibition is permitted to a director who 
occupies a fiduciary office.’ Yet, this is precisely the conclusion to which the 
reasoning of Chitty J and Lord Blanesburgh leads. Perhaps what is more strange 
is the Courts’ reluctance to question this approach, an approach whose precise 
rationale has never been fully explained. In the case of Australian courts, this is 
even less tenable because there is High Court authority that the Re Thomson 
prohibition of competitive activities by fiduciaries is correct. ° 


V The Mashonaland Principle in Other Common Law Jurisdictions 


It is remarkable that the principle in London and Mashonaland has been adopted 
in other common law jurisdictions without any major examination of its underlying 
rationale. In Australia, the better view is that competitive activities by directors 
are not permitted following the judgment of Gibbs J in Consul Developments v DPC 
Estates Pty Ltd." The recent New South Wales Court of Appeal case of Mordecai 
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v Mordecai'® is thus somewhat disappointing, though admittedly it was not 
necessary to resolve this point in that case. There, Hope JA (with whom Samuels 
and Priestley JJA agreed) said that ‘[a]lthough the law in this area seems to be 
developing, I will assume the correctness of the statement by Lord Blanesburgh 
in Bell v Lever Brothers Ltd.’'™ It is not entirely clear which developments Hope 
JA was adverting to, although His Honour did refer'® to the possible role of the 
statutory oppression remedy suggested by Lord Denning in Scottish Co-operative 
Wholesale Society Ltd v Meyer. His Honour said that the discussion in the third 
edition of Gower’s work'” (which questioned the right to compete) ‘may correctly 
point the direction in which the law as to directors’ duties is going’!*; but the more 
recent edition of that authoritative work speaks less equivocally. Having further 
considered the point, Gower there states that Lord Blanesburgh’s view ‘is becoming 
increasingly impossible to support,’'® and in a supplement to that work, he states: 
‘Acting for two firms in the same line of business is, as a matter of plain common 
sense and as the cases recognise, something which is inherently likely to give rise 
to a conflict “between the duties of his office and his private interests or any duties 
he owes to any other person”.’!'° It is also noteworthy that in Mordecai, the 
implicit rejection of Lord Blanesburgh’s opinion by Gibbs J in Consul Developments 
v DPC Estates!!! was not referred to.!!? 

A modern New Zealand case, Berlei Hestia (NZ) Lid v Fernyhough,""? indicates 
the continuing influence of the views of Chitty J and Lord Blanesburgh. In that 
case, the plaintiff attempted to distinguish those views, on the ground that ‘the 
fiduciary obligations of company directors were “in their infancy” in 1891 when 
the Mashonaland case was decided, and that they have greatly developed since that 
time to the extent ... that the Mashonaland case required reconsideration.’''4 
Mahon J would not accept this line of reasoning. His Honour said: ‘It is not all 
correct to say, in my opinion, that the fiduciary status of a director towards his 
company was undeveloped as a legal principle in 1891 when the Mashonaland case 
was decided. There are many reported decisions which oppose that submission.’"'5 
Indeed there are, and the example given by Mahon J''6 was Parker v McKenna.""7 
Mahon J added: ‘In so far as company directors are concerned, I am quite unaware 
of any alteration in their fiduciary obligations one way or the other ever since the 
passing of the first Consolidated Companies Act in the United Kingdom in 1862."!'8 

It does not appear to have been put to Mahon J that London and Mashonaland 
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was, simply, wrongly decided; but the rest of the judgment suggests that such a 
submission would have been rejected. Mahon J suggested, elusively, that the London 
and Mashonaland approach ‘may be in point af commercial practice fully justi- 
fied.’''® But, more importantly, Mahon J appeared to confuse the two sub-rules 
discussed at the beginning of this article, the ‘no conflict’ sub-rule and the ‘no profit’ 
sub-rule.! His Honour focused on the latter and neglected the former which was, 
in truth, the relevant principle. Thus, after referring to Regal (Hastings) v 
Gulliver”! (an authority on the ‘no profit’ sub-rule!”?), Mahon J said: 


Without committing myself to any final view, I should have thought that there was a wide 
distinction between asking a director to account for a profit made out of his fiduciary 
relationship, and asking a director not to join the board of a competing organisation in case 
he should, at some future time, decide to act in breach of his fiduciary duty.'* 


There is a distinction. But it is not a wide one. The situations referred to here reflect 
different sub-themes of a fundamental principle of Equity.'* And, in relation to 
the second situation contemplated by Mahon J, the submission of this article is that 
it is the joining of the competing board which is itself inherently a breach of fiduciary 
duty. 

If these two cases from New Zealand and Australia are not altogether satisfactory 
in their treatment of the right to compete, the pasition in North America is hardly 
more inspiring. From Canada, there is Waite’s Auto Transfer Ltd v Waite,™ a case 
which has been described as ‘[t]he clearest example of an unthinking application 
of London and Mashonaland Exploration.’ A more modern case has defied the 
latter and Lord Blanesburgh’s dicta in Bell v Lever Bros (though it was unnecessary 
to decide the point there'2”). None the less, the London and Mashonaland licence 
still appears to prevail,” even though it conflicts with Canadian Aero Services Ltd 
v O’Malley,' the leading modern Canadian authority on fiduciary duties in the 
corporate context. Laskin J, delivering the judgment of the Supreme Court of Canada 
in Canadian Aero, said: 


Strict application [of fiduciary standards] against directors and senior management officials 
is simply recognition of the degree of control which their positions give them in corporate 
operations, a control which rises above day accountability to owning shareholders and which 
comes under some scrutiny only at annual general or at special meetings. It is a necessary 
supplement, in the public interest, of statutory regulation and accountability which themselves 
are, at one and the same time, an acknowledgment of the importance of the corporation in 
the life of the community and of the need to compel obedience by it and by its promoters, 
directors and managers to norms of exemplary behaviour. "° 
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The case law in the United States is even less helpful to the English lawyer. In 
one leading scholarly contribution on the director’s right to compete, it is said: 


Practical considerations have caused courts to give lip service to a doctrine that a director 
is not precluded because of his relationship from engaging in a business similar to that of 
the corporation. In a period when horizontal integration of industry progressed in part at 
least by means of interlocking directorates, such a rule was a natural concession to commercial 
practice. But where the two corporations are competitive in any substantial sense, it would 
seem impossible for the director to satisfy his duty of loyalty to both, and therefore the 
acceptance of one should constitute a disqualification for the other.'?! 


In relation to the last point, however, it is acknowledged in that article that 
‘[t]he few cases in point look the other way’ — and two cases,' London and 
Mashonaland and Red Top Cab v Hanchett, are cited." The latter case, 
representative of American cases, provides that the director can participate in 
competitive activities, but in doing so he must act in good faith and not harm the 
corporation. As already indicated, the presence of good faith and the absence of 
damage are irrelevant to the strict conflict of interest rules which have developed 
in English law. That is a desirable state of affairs. Professor Jones has argued 
vigorously that, in the application of Equity’s conflict of interest rules, a more relaxed 
regime should apply where the fiduciary acts honestly and in the best interests of 
the principal.'> Whatever the merits of that view, it is difficult to see how com- 
petitive activities can ever be in the interests of the company. And it is hard to justify 
a relaxation of Equity’s strict rules to competitive activities by making good faith 
and lack of damage a defence. 

The ‘practical considerations’ which apparently justify the licence to compete also 
appear to have influenced Mahon J’s judgment in Berlei Hestia (NZ) Ltd v 
Fernyhough.'* But there is a simple response to this. If the director obtains the 
consent of the company, following full disclosure, there is no breach of fiduciary 
duties.'7 The possible impracticality of the fiduciary duty not to compete is 
removed where provision is made for such consent. This proposition appears to 
be influencing modern American thinking on this subject. '8 


VI Conclusion 


Equity retains a primary role in ensuring that directors comply with the highest 
standards of conduct towards their companies. It is therefore essential that the Courts 
remove blatant anomalies which obstruct this role. This is especially so where the 
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anomaly cannot be justified by doctrine or policy. Competing, directly or indirectly, 
with the company inherently constitutes a conflict of interest. Indeed, it is difficult 
to think of a clearer paradigm of a director’s conflict of interest than the participation 
by a director in such activities. 

The briefly reported judgment of Chitty J in London and Mashonaland Exploration 
Co v New Mashonaland Exploration Co' and Lord Blanesburgh’s dicta in Bell 
v Lever Bros,'® fail to recognise this. They contradict perhaps the most funda- 
mental fiduciary obligation. Further, they distort principles of company law by 
permitting only those at the highest level of the company — those of whom in all 
other respects the law demands the highest fiduciary standards — to participate in 
competitive activities. 

The Courts should unhesitatingly acknowledge that these judgments are inconsistent 
with long established principles of Equity regulating directors. To paraphrase Sir 
Frederick Pollock — commenting on another controversial decision of the same 
period as London and Mashonaland — these judgments dangerously relax the legal 
concept of good faith and ‘do no good, to say the least, to commercial morality’; 
they are ‘erroneous in law, and ought to be disregarded by every tribunal which 
is at liberty to disregard them.’ 
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Causation in Medico-Legal Practice: A Doctor’s ` 
Approach to the ‘Lost Opportunity’ Cases* 


Walter Scott** 


Introduction 


Advances in modern medicine increasingly provide patients with opportunities of 
cure which would hitherto have been impossible. If a patient can show that the 
doctor’s negligence caused him to lose that opportunity, the question arises of how 
to quantify the damage in a way that is just for both parties. In this type of case, 
it is in the defendant’s interest to show that the damage was caused by the disease 
process and was inevitable, regardless of the treatment; and it is in the plaintiff’s 
interest to show that it was caused by the doctor’s negligent failure to treat that 
illness. In other words, the plaintiff will attempt to show that the doctor’s shortcoming 
caused him to lose the opportunity of cure. This difficulty is peculiar to medical 
negligence cases because, even with the best treatment available, some disease 
processes may not have a successful outcome. This means that the best that any 
plaintiff can achieve is to show that he lost the opportunity of being cured. 


Historical Background 


Earlier this century, the dilemma fell to be considered in the contract law case of 
Chaplin v Hicks,' in which the plaintiff tried to show that she, as.a model, had 
lost the opportunity of winning a competition. The solution chosen at that stage 
was to assess the loss of chance as a percentage and convert this into the damages 
which should be awarded. 

This question of the ‘lost chance’ arose much later in Scotland in the medical 
negligence case of Kenyon v Bell,? where the father of a girl who suffered an eye 
injury tried to show that his daughter, because of the doctor’s negligence, had lost 
the chance of having her sight saved. The medical evidence showed that, even with 
good treatment, the chances of the eye being saved were less than 50 per cent. The 
judge decided against adopting the solution which had been used in Chaplin v Hicks 
and chose instead to adopt an ‘all or none’ approach. This meant that the plaintiff 
would be awarded nothing unless she could show that she had a greater than 50 per 
cent chance of cure with good treatment. Conversely, she would receive full damages 
if she could pass that 50 per cent figure. The girl therefore received nothing. 

Some years later, medical negligence decisions drifted back to the old rule adopted 
in Chaplin v Hicks. In Clark v MacLennan, a woman successfully sued her 


*In a previous article in the Review ((1991) 54 MLR 511), Timothy Hill discussed Hotson v East Berkshire 
AHA [1987] 2 All ER 908 and argued against the use of statistical chances when assessing damages in 
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medico-legal practice carried out at the Polytechnic of West London. 
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gynaecologist for negligence in that he undertook a pelvic floor operation for 
incontinence too early after childbirth. However, the medical evidence in the case 
showed that, even if the operation had been done at the right time, there would 
still have been a 33 per cent chance of the incontinence not being cured. To allow 
for this, the judge deducted a third from her damages award. Similarly, in Bagley 
v North Herts HA,* a mother successfully sued the hospital for negligence follow- 
ing a stillbirth. In that case, the medical evidence showed that there was a 5 per 
cent chance of her having a stillbirth even with good treatment. In view of this, 
the judge only awarded her 95 per cent of the full damages figure. 

The ‘lost opportunity’ question reached the highest judicial level in Hotson v East 
Berks AHA.) In that case, a boy with an injured hip was seen at an Accident & 
Emergency Department and sent home. That Department was shown to be negligent 
in that no X-ray was taken, and it was therefore not realised that the undiagnosed 
fracture from which he had suffered might later develop into avascular necrosis 
of the joint, with serious consequences. It was only when his General Practitioner 
sent him back to the Accident & Emergency Department five days later that the 
omission was realised and treatment was put in hand. However, the medical evidence 
in that case showed that, even if the condition had been diagnosed at the first 
opportunity, there was still a 75 per cent chance of the same long-term disability. 
The judge in question, Simon Brown J, was the one who deducted 5 per cent in 
the Bagley case and so, in the same way, he deducted 75 per cent in the Hotson 
case, which left the plaintiff with 25 per cent. The defendants appealed, but the 
Court of Appeal approved that decision. The defendants then appealed again and 
the House of Lords considered the ‘lost opportunity’ cases. Their Lordships felt 
that this approach was wrong. Lord Ackner feared that it would, in many cases, 
‘give rise to many complications in the search for mathematical or statistical 
exactitude.’ Accordingly, they decided that the plaintiff should fail on the basis that 
his chance of recovery, even with proper treatment, fell short of the required 50 per 
cent. 

Simon Brown J’s approach at first instance may well have anticipated this attack 
from above, and he may have been trying to do his best for the patient. It appears 
that his justification for awarding the plaintiff a proportion of the damages was that 
he was concerned with quantification of damage rather than liability or causation. 
He must have had some sympathy in the Court of Appeal because, in affirming 
his decision, it was pointed out that this approach was being used in contract law 
(as in Chaplin v Hicks) and the rule was being used, and still is, in the assessment 
of long-term damages in the future. This last point is exemplified in cases where, 
for example, a person suffers a joint injury as a result of negligence by a motorist 
or a doctor, and the court has to assess the percentage chance of osteoarthritis 
developing in later life and then to convert this into a proportion of the damages 
to be awarded. 

It can be seen that the Hotson case gave the House of Lords the opportunity to 
discuss the correct approach to the question of the lost opportunity. Before this, 
the two different approaches had been taken in different cases. Just as Clark v 
MacLennan in 1983 and the Bagley case in 1986 had taken the proportionate approach, 
a case had occurred between those dates, that of Mitchell v Hounslow and Spelthorne 
HA, in which the ‘all or none’ approach was taken and, in that case, the ‘lost 
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chance’ was fairly near the borderline. A midwife had been negligent in that :she 
had failed to relieve pressure on a prolapsed umbilical cord, but the medical evidence 
showed that, even if she had taken proper care, there would still have been a 40 per 
cent chance of the child being born with cerebral palsy. 


Objections to the ‘All or None’ Approach 


As a result of the House of Lords’ decision in Hotson, an ‘all or none’ approach 
must be adopted for causation and the proportionate approach has now been overruled. 
At first sight, this approach would appear unfair to patients who might have had 
a small chance of recovery without the negligence; and unfair to doctors where the 
patient’s chances of recovering were rather less than 100 per cent even with good 
treatment. It would seem that the reason for this approach is epitomised in Lord 
Ackner’s fear of having to grapple, especially in complicated cases, with ‘mathematical 
and statistical exactitude.’ 

No one with any proper understanding of medical matters would pretend that a 
precise estimation of likelihoods is at all easy, but surely it cannot be any more 
difficult to decide which side of an arbitrary 50 per cent line a case falls than it 
can be to decide which side of, say, a 10 per cent, 25 per cent or 33 per cent line 
it falls. If the objection is that litigation would tend to be intensified by arguments 
about a percentage point one way or the other, this could be avoided by allowing 
arbitrary ‘bands’ at, say, 10 per cent, 25 per cent, 33 per cent and so on. This would 
also have the advantage that it would bring likelihood of causation in line with the 
current practice for liability where blame has to be apportioned to different defendants. 
For instance, in Froom v Butcher,’ the court held the passenger to be 25 per cent 
responsible for his own injuries by not wearing his seat belt. This figure of 25 per 
cent must have been chosen because it was a round number which was thought to 
approximate roughly to the quantity of blame rather than because it was meant to 
have any mathematical precision about it. Those who believe there will be great 
difficulty in deciding just which side of the, say, 75 per cent line a case falls must 
realise that the difficulty there is exactly the same as in deciding which side of the 
50 per cent line it falls. 

With the present system, a case which is very near the 50 per cent borderline 
will, if its percentage chance has been inaccurately quantified, go to one or other 
end of the spectrum. Conversely, if ‘bands’ are used, it will do no more than fall 
into the next percentage group. 


Support for the ‘All or None’ Approach 


Hill supports the ‘all or none’ approach by drawing a distinction between what he 
calls personal chances and statistical chances. He argues that a statistical chance, 
with a figure taken from a series of medical cases, is irrelevant to the chance which 
any individual patient would have had. Using the example of negligent failure to 
diagnose cancer in good time, he rightly points out that we cannot know whether 
the patient with whom we are concerned belonged to the group which would have 
died anyway, or to the group which would have survived if it had been treated 
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properly. Hill points out that we are dealing with a question of past fact. In reality, 
the patient must have belonged to one group or to the other, and he argues that 
it is artificial to base a decision on statistics. To do so means calculating the chances 
of a favourable outcome from a series of perhaps hundreds of other cases. Hill 
distinguishes this from future hypothetical questions which involve events which 
have not yet happened and where it is acceptable to think in terms of percentage 
chances. Hill attempts to justify the unacceptability of using a statistical chance in 
relation to a particular plaintiff, on the basis that the statistics do not take sufficient 
account of the facts of the individual’s case. 

However, there are two reasons why it is not unreasonable to use statistical chances 
when considering an individual plaintiff's case. The first reason is that when a series 
of medical cases is being designed for research purposes, the members of the cohort 
are matched as closely as possible to ensure that results are not vulnerable to 
accusations that they have been distorted by factors which are unrelated to the one 
which is being studied. For example, if a surgeon wishes to compare the benefits 
of surgery, radiotherapy and chemotherapy in breast cancer, he will ensure that 
the patients whom he puts into his study are as closely matched as possible as far 
as all the variables are concerned. These variables would be matters such as age 
of the patient, size of the tumour, evidence of distant spread of the tumour, treatment 
which has already been given, and the presence or absence of other unrelated illnesses. 
Furthermore, when the figures from the study are subjected to analysis, the statistician 
will calculate whether or not any advantage of one treatment over another is statisti- 
cally significant. This ensures that one treatment is not allowed the claim of being 
superior to another because of marginal differences which may have occurred even 
between patients who belonged to the same group. For this reason, a well designed 
and modern series of medical statistics will be a fairly accurate reflection of the 
chances that any individual patient would have had of a good outcome. 

There is a second reason why a statistical approach helps to promote justice. The 
‘all or none’ approach is reasonably fair to patients who, statistically, would have 
had chances somewhere near 0 per cent or 100 per cent of the predicted outcome, 
but it tends to be unfair to those patients whose chances were nearer the 50 per 
cent borderline. If a patient had a fifty-fifty chance of survival without the doctor’s 
negligence, both parties are more likely to be content with a settlement of 50 per 
cent of full damages: the patient whose case reached a 49 per cent probability will 
at least feel that he has recovered something and the doctor, faced with a patient 
whose case reached a 51 per cent chance, will feel that he has not paid out unduly. 
Thus, justice will have been seen to have been done to both sides. 


Conclusion 


Since Chaplin v Hicks first raised the question of the ‘lost opportunity,’ different 
approaches have been taken in the pursuit of justice. However, it is only in recent 
years that the difficulty has been subjected to judicial scrutiny at the highest level. 
Modern medical advances have provided new opportunities of cure and this has 
increased the importance of finding a just solution. Furthermore, increased oppor- 
tunities themselves have been at least partly responsible for the current surge in 
litigation, because they have raised people’s expectations and made them more likely 
to sue if they think an opportunity was lost. 

Case law in recent decades has relied on both ‘proportionate’ and ‘all or none’ 
solutions. The Hotson case was based on the former at first instance and by the 
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Court of Appeal, only to be reversed by the House of Lords in favour of the latter 
approach. As a result of that decision, it seems that neither doctors nor patients 
will have the opportunity to escape from it until it is overruled. 

It appears that the House of Lords’ decision was largely based on Lord Ackner’s 
fear that mathematical precision in the medical aspects of causation would make 
cases difficult to settle. This article has attempted to show that his fear is more 
imagined than real, and a solution is suggested. Furthermore, in cases where causation 
falls anywhere near the 50 per cent borderline, justice to both parties is much better 
served by adopting a proportionate approach. 
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The Citizen’s Charter Programme 


Anne Barron* and Colin Scott** 


I Introduction 


The Government published The Citizen’s Charter White Paper in July 1991.! The 
document sets out a programme of legislative and administrative reform directed 
towards ensuring quality in the services delivered to the public by central government, 
local authorities, the NHS and the public utilities. For some the Citizen’s Charter 
programme is said to evidence a break with the ideologically driven obsession of 
the Thatcher administration with constraining the public sector. The selection by 
the Conservative Party of Mr Major as Prime Minister in November 1990, and 
the subsequent re-election of the Conservative government to a fourth term in April 
1992, is seen to represent a return to more consensual government.? However, 
though it is said to be the personal initiative of the Prime Minister, it is fairly clear 
that the White Paper reflects and adds in a modest way to changes in public sector 
administration over the past fifteen years. Though the rhetorical style of the Major 
administration may differ from that of its predecessor, the substantive policy of 
public sector reform seems little changed. The Citizen’s Charter programme maintains 
a policy of fiscal constraint and of seeking to replace bureaucratic public sector 
structures with marketised ones, and of replacing collectivised decision making with 
forms of individual choice. At least with regard to public sector reform, Mrs Thatcher 
may be correct to assert that there is no such thing as Majorism.? Furthermore, 
the tendency on the part of all the main political parties towards adopting new 
management techniques as instruments for making public sector service delivery 
more effective and responsive, makes the Government reforms of the public sector 
look less radical and distinctive. Thus, if we are witnessing a return to a more 
consensual style of politics, then that consensus is located in policies designed to 
‘marketise’ the public sector. 

This article sets out first to explore the various aspects of the administrative 
and legislative programme envisaged by the White Paper. While much of the 
programme fits into a well-known pattern of public sector reform, the language 
and techniques of the programme are of more recent application in the public sector. 
We find here a blending of New Right concerns with restricting the power of 
bureaucracy and extending individual choice, with more widespread concerns to 
make government bureaucracies more responsive to the needs of users. Thus, 
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managerial techniques directed towards the pursuit of quality and consumer 
responsiveness are as familiar within Labour local authorities and Labour Party 
policy documents as within the Conservative Government’s programme. We then 
examine the idea of citizenship that is implicit in the programme, and attempt to 
uncover the intellectual arguments which have influenced the New Right in 
formulating a narrow conception of the citizen as economic actor. Thirdly, we 
examine the way in which a policy directed towards the improvement of quality 
in public sector services fits into a wider pattern of reform of the institutions and 
practices of public sector administration over the past fifteen years. Reform of the 
public sector has, to some extent, been driven by the perceived economic imperative 
to control the Public Sector Borrowing Requirement. However, this trend has been 
expressed both in the language of neo-classical economics and of public choice and, 
more recently, in the language of managerialism drawn from the private sector. 
All these strands have played a part in shaping the reforms. The perceived constraint 
on public expenditure, at a time when the overall tax burden is little diminished, 
poses a threat to the legitimacy of state activity in taxing and spending generally. 
We will argue that it is not surprising that public sector reform initially directed 
towards financial constraint has now been directed towards concerns with securing 
better quality of public services at lower cost. Fourthly, we look at the way in which 
quality is defined within private and public sector management, and examine how 
the patterns of service delivery envisaged by the White Paper fit into the wider pattern 
of quality management which is being developed in the public sector. Finally, we 
assess the way in which the government explains and justifies its policies for the 
public sector by linking the issue of quality with that of citizenship, and defining 
both in terms of the norms governing contractual relationships in the private sector. 
While it might be argued that improvements in efficiency and responsiveness of 
public sector service delivery could enhance the welfare of service users, we argue 
that the way this has been done, by redefining the citizen as an economic actor, 
tends to threaten the universality and uniformity of service provision and hence to 
diminish social ‘rights.’ 


II The Citizen’s Charter 


The Citizen’s Charter programme may be seen as the culmination of a policy of 
reform in public administration, particularly in those areas of government administra- 
tion concerned with the direct provision of services to the public. In substance, the 
programme represents the continuation of a trend towards tighter management of 
the public sector on a private sector model. Its significance lies in its redefinition 
of the citizen as an economic actor — a consumer — and in the extent to which 
it imports private sector concerns with quality as the touchstone of successful service 
delivery. There are four main areas covered in the White Paper: central government, 
health care, local government and the public utilities. Each of these areas had 
undergone very substantial changes to its organisational structure under the Thatcher 
government. The White Paper reports on the advantages of these reforms for the 
quality of public sector services and seeks to justify their extension by reference 
to a particular conception of citizenship. It envisages much more thorough application 
of private sector management techniques concerned with control of quality and 
consumer responsiveness in the public sector generally. 

It seems clear that there is little in the way of new initiative in the Citizen’s Charter 
programme. The White Paper describes how management principles are currently 
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applied across the range of public services. Additionally, it sets out a number of 
new administrative targets and pledges of various sorts for when targets will be 
met. The emphasis of the document lies in the development of four techniques of 


-management and consumer responsiveness: publication of standards; management 


reforms to provide incentives to enhance quality; the provision of additional 
information; and the introduction and/or improvement of complaints and redress 
mechanisms. After the election, Mr Major moved Mr Waldegrave from the Depart- 
ment of Health to a newly created role as Minister for the Citizen’s Charter, which 
has cabinet rank by virtue of being combined with holding the Chancellorship of 
the Duchy of Lancaster.* Mr Waldegrave will work with the Citizen’s Charter 
Unit within the Cabinet Office, which has the same status and authority within 
government as the Prime Minister’s Efficiency Unit. This represents the continuation 
of a tendency to centralise attempts to secure uniformity in management techniques 
in Whitehall. The Unit has a brief to negotiate with departments through regular 
interdepartmental and bilateral meetings over the implementation of the Charter 
principles in departmental policies. It has, for example, negotiated the content and 
form of each of the ‘Charter documents’ produced by government departments and 
other agencies with a view to elaborating upon the implications of the White Paper 
in particular areas. With regard to the NHS and local authorities, the Departments 
of Health and the Environment are employing existing techniques of advice and 
instruction to secure compliance with the programme’s objectives. Public utilities, 
though privately owned, are still subject to a certain amount of departmental control, 
but more important in securing compliance with the Charter are the utility regulators, 
whose powers have been enhanced by the Competition and Service (Utilities) 
Act 1992. 


1 Charter Documents 


The White Paper proposed the publication of charter documents in each of the public 
sector services, setting out standards of service delivery and the rights of consumers. 
Charter documents were promised for each of the following categories of user: 
patients, parents with children at school, local authority tenants, rail passengers, 
London Underground passengers, the unemployed, welfare recipients and taxpayers. 
By the time of the election, the number of charter documents to have been published 
seemed to be approaching twenty? and, in areas such as health, local government 
and rail transport, localised charters and service standards are envisaged. Some 
organisations not covered, such as the universities® and even a number of private 
sector organisations,’ are seeking to employ the charter technique. The Govern- 
ment is said to be reluctant to force charters on the privatised utilities,* but the 
charter principles are to be pressed on the utilities via the regulatory offices. A number 
of local authorities have already been using charter documents to set out standards 
of service.’ In each case the charter documents are to set out the standards of 


4 Hencke, ‘Waldegrave’s New Role as Citizen Bill,’ The Guardian, 13 April 1992. 

5 These included a patient’s charter, a (rail) passenger’s charter, a victim’s charter, an employer’s charter 
and a council tenant’s charter. The Citizen’s Charter Unit puts the figure for charter documents at 
eighteen with no claim to exactness. 

6 Hencke, ‘Tories set out to Woo Students,’ The Guardian, 10 February 1992. 

7 Gosling, ‘Eagle Star Promises a Brighter Side to Life,’ The Independent on Sunday, 5 January 1992. 

8 Hencke, The Guardian, 28 January 1992. 

9 Stewart, ‘The Government of Uncertainty’ in Callaghan et al, Meeting Needs in the 1990s — The 


Future of the Public Sector and the Challenge for Trade Unions (London: IPPR/TUC, 1990) p 9. 


528 


July 1992] The Citizen’s Charter Programme 


service that the user can expect, but the precise status of these documents is difficult 
to ascertain. Formally they are of no legal effect, being merely aspirational, but 
they could be characterised as customer service contracts or customer guarantees 
and, as such, they clarify the standard of service which the customer is entitled, 
in principle, to receive. Moreover, the process of specifying and publishing standards 
itself makes it easier to assess whether or not they have been met. However, even 
at the stage of drawing up charter documents, the aim of achieving improved standards 
can be subverted. In the case of the (Rail) Passenger’s Charter for the Network 
SouthEast region, target standards were set at the rather low level which had already 
been achieved. !° 

The Patient’s Charter is typical of the charter documents published so far, in 
substantially setting out existing standards, with an occasional promise of higher 
standards, coupled with more effective publication and monitoring of performance. 
The document uses the rhetoric of entitlement: 


The Patient’s Charter sets out clearly, for the first time, your rights to care in the National 
Health Service and the National and Local Charter Standards which the Government intends 
to see achieved.!! 


However, the specification here is imposed by the Department of Health rather than 
negotiated contractually between the service providers, GPs and District Health 
Authorities and patients. Consequently, the achievement of standards set out is likely 
to be primarily in the interest of the Department of Health.” 


2 Management Reforms 


To the extent that the White Paper addresses the question of the way public services 
are managed, the document is really a report on progress. Thus, the White Paper 
gives information on the work of The Audit Commission and the National Audit 
Office (pp 38—39), and on various of the inspectorates dealing with schools, prisons, 
police and social services (pp 40—41). On management, the White Paper reports 
progress on the Next Steps initiative (p 36), and the use of private sector quality 
assurance techniques, such as BS 5750, in some departments. The Charter Mark 
programme, whereby public services meeting a particular standard may have a mark 
indicating this, seems closely related to the accreditation process for BS 5750. On 
public service pay the White Paper reiterates the government’s belief in pay 
incentives, such as those introduced to encourage GPs to carry out preventative 
programmes, and for managers in the NHS for meeting waiting list targets (p 35). 
It is likely that the White Paper will herald the introduction of performance related 
pay into wider areas of the public sector. Where services are privatised or contracted 
out, the uniform patterns of public sector pay are effectively broken anyway. The 
White Paper announces the benefits of privatisation generally in terms of improve- 
ments in quality of service and reductions in price in the public utilities (p 28). But, 
in defeat of its own logic, the White Paper elsewhere reported proposals to legislate 
to enhance the powers of regulators to control quality (pp 44—45), which proposals 
have now been implemented in the Competition and Services (Utilities) Act 1992. 





10 The Guardian, 5 March 1992. 

11 Department of Health, The Patient’s Charter (London: HMSO, 1991) p 6. 

12 A fact indicated by the considerable pressure and extra resources given to District Health Authorities 
which, when combined with the technique of removing patients from waiting lists, permitted almost 
all the Health Authorities to clear all those waiting for longer than two years from their lists; The 
Guardian, 28 January 1992; 26 March 1992; 2 April 1992. 
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Legislation which would have privatised school inspection to a substantial degree 

was modified after a defeat in the House of Lords." New legislation dealing with 

reorganisation of British Rail, the Post Office and London Transport is likely to 
‘be forthcoming." 


3 Provision of Information 


Securing the provision of further information about public services can be justified 
in a number of ways. Most obviously, those empowered to make choices as to where 
to obtain public services can only do so on the basis of full information. A second 
rationale is to facilitate regulation, particularly by auditors, by making the operations 
of public sector services more transparent. Third, the provision of information 
facilitates the use of complaint and redress mechanisms. The first rationale is most 
in evidence with regard to schools, where the White Paper proposed to require schools 
to publish exam results and ‘league tables’ indicating how schools compare with 
each other. Indeed, the powers to be given to the Secretary of State in the Education 
(Schools) Act 1992 to require schools to provide information are extraordinarily 
wide: the Secretary of State can make regulations to require schools ‘to provide 
such information about the school as may be prescribed’ (section 16(1)), or to publish 
such information as may be required (section 16(6)). Information is to be directed 
towards three purposes: assisting parents in choosing schools; giving the public 
information on the quality of education at a school; and permitting assessment of 
the financial efficiency of schools (section 16(3)). This does, of course, beg the 
question of what kind of information parents need to make informed choices. The 
programme presumably envisages a flood of children to schools with better results 
and the improvement of weaker schools because of their need to meet competitive 
pressures to survive. Parents will thus use the information to vote with their children’s 
feet. Such a policy neglects the socio-economic reasons for differences in examination 
records of schools, and tends to privilege such records over other values. With regard 
to public utilities, the Competition and Services (Utilities) Act 1992 requires providers 
of telecommunications, gas, electricity, water supply and sewerage services to provide 
to their customers information as to how well they are meeting performance standards 
set down by the regulatory offices (sections 3, 13, 21, 28, 32). Where consumers 
have a choice of service provider, as with telecommunications, such information 
may assist consumers in choosing service providers. But for ordinary residential 
consumers, at least, the prospect of competition in water, electricity or gas is 
far off." 


4 Using Information in the Setting of Standards 


New legislation, proposed in the White Paper, has been passed to require the supply 
of information to auditors and regulators with a view to dealing with asymmetries 
of information. The Local Government Act 1992 generally relies on this as a means 
to further lubricate the market for local authority services, by requiring the production 





13 The Guardian, 3 March 1992. Education (Schools) Act 1992. 

14 In the Queen’s Speech on 6 May 1992, the Government announced proposals to legislate in the following 
areas in an extended session of parliament: Reorganisation of rail services to permit some private 
sector provision; privatisation of British Coal; further educational reform. 

15 Though provisions in Part II of the Act relating to gas supply do reflect a trend towards extending 
competition towards smaller users, there is a long way to go before residential consumers will be 
able to choose from competing suppliers. 
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of additional information by local authorities as to performance, and by providing 
for better information about, and regulation of, compulsory competitive tendering. 
The power to require publication and to determine what information is to be published 
is delegated to the Audit Commission (section 1). For these purposes, the Audit 
Commission will be able to require comparison of the performance of any local 
authority with that of previous years, and comparison of local authorities with each 
other (section 1(1)). The powers are also to apply to Passenger Transport Executives 
and various other bodies (section 1(8)). With regard to competitive tendering, the 
Secretary of State is taking powers to make orders prescribing methods for evaluating 
the quality of services which prospective contractors may provide and their fitness 
for carrying them out, and to define criteria of anti-competitive conduct (sections 
8, 9). Some extension is made to the duty of local authorities to publish tender 
specifications (section 10). 

In the utility sectors, the Competition and Services (Utilities) Act 1992 enhances 
the powers of Oftel (section 2), OfGas (section 12) and OfWat (section 27) to demand 
information from utility suppliers, bringing the powers more into line with those 
given to Offer in the Electricity Act 1989. These powers are intended to go some 
way towards redressing the inevitable asymmetries of information between regulator 
and regulatee, and thus to facilitate regulation. Oftel (section 1) and OfGas (section 11) 
have additionally been given new powers to make regulations, with the approval 
of the Secretary of State, which will set out performance standards with which the 
telecommunications and gas providers are to comply. This move represents a signifi- 
cant departure from the use of licences towards the use of regulations as a technique 
of quality control in the privatised utility sectors. It may be that as competition in 
these sectors increases, the licence will no longer be a viable instrument of control, 
and regulation of the industries will depend more on the more formal statutory 
instrument.'® The provision of enhanced powers to the regulators illustrates the 
continuing role for government in structuring and organising the utility industries 
after privatisation. 


5 Complaints and Redress Mechanisms 


The consumer-orientation of the Citizen’s Charter programme is reflected in a 
commitment to empowering individual consumers by extending complaints mechan- 
isms and rights to redress when services are not as promised. Given the emphasis 
on marketisation and individual choice found in other areas of administrative reform, 
it is not surprising that there is little indication in the Charter that more collective 
approaches to the determination of quality in public services are worthy of support. 
The market is regarded as the central technique of quality control.” 
Historically, there have been few remedies for poorly delivered public services. 
AS a general principle, the White Paper advocates, firstly, clear and well-publicised 
complaints procedures for public services (p 42), and the introduction of an 
independent complaints machinery for cases where internal procedures are unsuitable 
or inappropriate (pp 43—44). Some of the new complaints procedures will have 
a quasi-contractual or contractual sanction attached (p 46), although others will not: 
as a general rule, it is thought wrong to attach financial sanctions for poor quality 








16 On the scope of the Act more generally, see Graham, (1992) 3(1) Utilities Law Review (forthcoming). 

17 Fora contrasting approach, see Joerges, ‘Quality Regulation in Consumer Goods Markets: Theoretical 
Concepts and Practical Examples’ in Daintith and Teubner (eds), Contract and Organisation: Legal 
Analysis in the Light of Economic and Social Theory (Berlin: de Gruyter, 1986). 
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of services for which the user makes no payment at point of delivery, as is the case 
with most NHS and education services. An example of new requirements to develop 
complaints machinery is found in the Competition and Service (Utilities) Act 1992, 
which sets down requirements for every utility operator to have a proper and 
publicised complaints procedure (sections 4, 14, 22, 29, 33), a move which has 
been anticipated, for example in telecommunications, by the provision of much more 
extensive contract remedies for delay in repair of lines and provision of new 
service.'* With regard to rail services, the White Paper sets out proposals for a 
much extended compensation scheme for rail passengers. Delays in developing a 
scheme are partly explained by the fact that British Rail is worried that extensive 
rights to compensation may prove very costly" and, opposition parties have 
suggested, a prime reason for poor quality in British Rail is lack of investment.” 
Finally, and significantly, the government proposes to legitimate actions by 
individuals to prevent unlawful industrial action in the public sector, a move reflecting 
the government’s aversion to trade unions, reflected in other legislation.?! 

‘The Citizen’s Charter is about giving more power to the citizen’ (p 2). This is 
the government’s central claim, and one which immediately provokes the following 
questions: on what conception of citizenship does the document rely? Why is this 
ideal now being used to explain and justify the government’s strategy with regard 
to public sector reform? It is with these issues that the remainder of this article is 
concerned. 


II The Citizenship Debate 
l Citizenship and the Positive Obligations of the State 


The classic exposition of the meaning of citizenship is still generally acknowledged 
to be that of the sociologist T.H. Marshall. Writing in 1949, Marshall characterised 
the history of the preceding 250 years in terms of a ‘drive’ towards the achievement 
of an ideal of citizenship, which for him signified a status possessed by those who 
enjoy full membership of a community: 


The urge forward along the path thus plotted is an urge toward a fuller measure of equality, 
an enrichment of the stuff of which the status is made and an increase in the number of those 
upon whom the status is bestowed.” 


This trend, he argued, could be broken down into three phases, during each of which 
the concept and reality of citizenship as equality had undergone a progressive 
expansion. The first phase, coinciding roughly with the eighteenth century, had seen 
the elaboration of civil rights: 


the rights necessary for individual freedom — liberty of the person, freedom of speech. thought 
and faith, the right to own property and to conclude valid contracts, and the right ... to 
defend and assert all one’s rights on terms of equality with others and by due process of 
law. 


18 Office of Telecommunications, Annual Report 1989 (London: HMSO, 1990) p 10. 

19 The Guardian, 5 March 1992. 

20 See Bragg, (1990) I Utilities Law Review 29 for the views of the Central Transport Consultative 
Committee on Rail Investment. 

21 See Ford, ‘Citizenship and Democracy in Industrial Relations: The Agenda for the 1990s?* (1992) 
55 MLR 241. 

22 Marshall, Sociology at the Crossroads (London: Heinemann, 1963) pp 67—128, 87. 

23 ibid p 74. 
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In Marshall’s account, this development is linked with the emergence of a competitive 
market economy — civil rights ‘gave to each man ... the power to engage as an 
independent unit in the economic struggle’* — and it inaugurated the formal 
equality of all persons within civil society (although he acknowledges that the status 
of women during this period remained ‘peculiar’*5). The completion of the second 
phase had to await the introduction of universal adult suffrage in 1928, for it was 
at this point that political rights, involving ‘the right to participate in the exercise 
of political power, as a member of a body invested with political authority or as 
an elector of the members of such a body’ became an incident of citizenship as 
such, rather than merely.a derivation of the civil right to acquire property. It is 
only in the twentieth century that social rights, including rights to health care, 
education and a basic income, have become fully recognised as part of the institution 
of citizenship. Unlike civil rights, which were, Marshall argued, indispensable to 
the operation of a free market, citizenship in this enriched contemporary sense is 
‘at war’ with the underlying logic of the capitalist economic system, for it moderates 
the inequalities generated by the market: 


social rights in their modern form imply an invasion of contract by status, the subordination 
of market price to social justice ... .77 


Nevertheless, capitalism and the welfare state are not incompatible. Social democracy 
effects an alliance between them: the principle of citizenship marks out the parameters 
of legitimate social inequality .”8 

The Citizen’s Charter programme appears to contain little that Marshall might 
have acknowledged to be an enhancement of citizenship. On its face, it suggests 
no new initiatives for the protection of civil liberties, although the Conservative 
government’s record in this regard since 1979 — especially in relation to freedom 
of the press, freedom of association and privacy — is at best questionable, and has 
been subjected to trenchant criticism.” Nor does the Charter have anything to say 
about political rights. It contains no proposals for reform of the electoral system 
and announces no new measures to facilitate the further democratisation of govern- 
ment institutions, such as a general right of access to official information.» Again, 
the document ignores the growing pressure to introduce a Bill of Rights capable 
of converting the civil and political ‘liberties’ of the British subject into positive 
rights of the citizen, thus insulating them, at least in part, from erosion by the state. 
Indeed, the renewed interest in constitutional reform, of which the Bill of Rights 
campaign is an aspect, has itself been provoked by the policies of successive 
Conservative administrations during the 1980s, which are alleged to have placed 
the existing constitutional arrangements under severe strain.?! 

Finally, while the primary aim of the Citizen’s Charter programme is ‘to make 





24 ibid p 90. 

25 ibid p 79. 

26 ibid p 74. 

27 ibid p 115. 

28 ibid p 73. 

29 See eg Thornton, Decade of Decline: Civil Liberties in the Thatcher Years (London: NCCL, 1989); 
Ewing and Gearty, Freedom under Thatcher: Civil Liberties in Modern Britain (Oxford: OUP, 1990). 

30 But cf Hencke, ‘Major May “Open Up” Whitehall,’ The Guardian, 24 February 1992. 

31 See especially McAuslan and McEldowney (eds), Law, Legitimacy and the Constitution (London: 
Sweet & Maxwell, 1985) and Graham and Prosser (eds), Waiving the Rules: The Constitution under 
Thatcherism (Milton Keynes: Open University Press, 1988). Cf Daintith, ‘Political Programmes and 
the Content of the Constitution’ in Himsworth et al (eds), Edinburgh Essays in Constitutional Law 
(Edinburgh: Edinburgh UP, 1990). 
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public services answer better to the wishes of their users, and to raise their quality 
overall,’ the White Paper is ‘not a recipe for more state action’ (p 2); it promises 
no new entitlements to welfare provision. Here again, it is clear that a dilution, 
rather than an expansion, of rights to welfare, precisely because they constitute 
illegitimate obstacles to the smooth operation of the market, has been one of the 
hallmarks of the New Right and the policies inspired by it. The trajectory of social 
policy throughout the 1980s has been towards the ‘domestication’ of the task of 
caring for the less able, the introduction of punitive and explicitly coercive methods 
for the identification and management of ‘genuine’ need, and the sanctioning of 
social inequality as a spur to initiative and self-reliance. For the New Right, the 
pursuit of welfare through the medium of state intervention ‘no longer marks the 
attainment, but rather the tarnishing, of an ideal of citizenship.’ 

In its practice, if not in its rhetoric, it therefore seems clear that successive 
Conservative regimes since 1979 have set out to deny the truth of Marshall’s 
evolutionary narrative. Against this background, it is hardly surprising that Marshall’s 
account of the development of citizenship has been criticised as involving a 
teleological conception of history, which presents the extension of civil, political 
and social rights as ‘somehow immanent in the rise of modern capitalism,’ rather 
than as the contingent achievement of a particular set of social struggles in a particular 
economic and political context. The fragility of that context could not have been 
evident to Marshall in 1949. The election of an avowedly socialist Labour government 
in 1945, with the help of a large, cohesive and relatively newly enfranchised labour 
movement, made optimism as to the likely future extension of social rights, and 
the equalisation of civil and political rights, by no means misplaced. Moreover, 
the period from 1950 to the mid-1970s was one of sustained economic expansion 
and full employment: the demands upon the welfare state were therefore capable 
of being met within the limits set by the government’s capacity to obtain revenue 
from taxation and borrowing. 

The perceived link between public spending and the promotion of social rights 
has, however, led to the dependence of the latter upon the health of the economy, 
and this in turn has made Marshall’s conception of citizenship vulnerable to 
reappraisal in times of low or negative growth. Since the mid-1970s, the structural 
decline of the British economy has been accompanied by increased levels of 
unemployment, and this, coupled with the aging of the population, has led to increased 
demands on public expenditure, although economic recession has made it difficult 
to fund higher levels of spending through taxation or borrowing. Meanwhile, the 
transformation of the British class structure in the period since the Second World 
War has meant that neither socialist nor even welfare policies are any longer 
guaranteed to attract a large and cohesive body of electoral support. The working 
class has undergone a process of fragmentation and, while some of its fragments 
have become increasingly marginal in economic terms, others have become 
disillusioned with, and aspire to independence of, the welfare state. Thus, the link 
that Marshall forged between democracy and the extension of social rights has been 
broken. 

It is therefore not surprising that the period since 1976 has been one of retrench- 
ment. The Labour government under Callaghan was required by the IMF to make 








32 Squires, Anti-Social Policy (London: Harvester, 1990) p 190. 

33 Bottomore, ‘Citizenship and Social Class, Forty Years On’ in Marshall and Bottomore (eds), Citizenship 
and Social Class (London: Pluto, 1992) p 73. See also Giddens, Profiles and Critiques in Social Theory 
(London: Macmillan, 1982) p 171, and Held, Political Theory and the Modern State (Cambridge: 
Polity, 1989) pp 189—213. 
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public expenditure cuts in 1976 and, since that time, the Public Sector Borrowing 
Requirement has been a key indicator of fiscal prudence and general economic well- 
being.™ Yet, the challenge faced by successive governments has been not simply 
to cap the cost of provision of public goods and services, but at the same time to 
avoid a loss of legitimacy for state activity more generally.* It is in relation to this 
latter task that the conflict between spending cuts and the prevailing ideal of citizenship 
has become increasingly apparent and problematic. The response of the Conservative 
Party and, to a great extent, also the other two major parties, has been to reconsider 
the meaning of citizenship itself. In this context, the novelty of the Citizen’s Charter 
programme lies not so much in the policies it enunciates, as in the language in which 
these are couched and the ideological shift which it seeks, by that language, to bring 
about. What requires explanation, then, is how and why Conservative policy in 
general and the Citizen’s Charter programme in particular justifies a reappraisal 
of an ideal of citizenship that has appeared lodged in the political imagination since 
the end of World War II. The work of Friedrich von Hayek, together with that 
of the theorists of ‘public choice,’ has clearly played a crucial role in shaping this 
process of reappraisal. 


2 Citizenship as Economic Agency 


Not long before Marshall published his essay outlining the steady progression from 
civil to political to social rights, F.A. Hayek had recounted a similar story, but 
with a rather different emphasis.** Hayek celebrated unequivocally the achieve- 
ments of the common law, which, by the end of the eighteenth century, had largely 
succeeded in effectuating the ideal of respect for individual liberty and the principle 
of equal freedom under law. The extension of political rights, however, was a double- 
edged phenomenon.” On the one hand, it had proved itself to be a reasonably 
effective method of preventing the state from infringing upon the liberty of the citizen 
for, in general, the coercive power of the state is less likely to be abused if it can 
be controlled by those who have to submit to it. Yet, in the course of the nineteenth 
century, freedom to participate in the institutions of government became confused 
with freedom per se. The extension of democracy led not only to an increase in 
the range of persons entitled to vote, but also, consequently, to a broadening of 
the range of issues properly subject to democratic decision, to the point where virtually 
no aspect of social life remained immune from regulation in accordance with the 
unrestricted will of the majority. In the absence of constraints upon its capacity 
to respond to the demand for state intervention in social and economic affairs, 
democracy, in Hayek’s view, has become equated with unlimited government, and 
hence with arbitrary and coercive government. 

Since coercion, for Hayek, consists in the subordination of one person’s will to 
that of another, such that the former is made to serve the ends of the latter, the 
process of governing in itself is potentially coercive. But, in respecting the rules 
manifested in the regularities of social behaviour, government does not authorise 
submission to any particular will. These ‘rules of just conduct’ have emerged from 
‘an independent and spontaneous process’ of societal evolution and derive their 
legitimacy from the fact that they facilitate the co-ordination of human activities 





34 Tomlinson, Public Policy and the Economy Since 1900 (Oxford: OUP, 1990) p 287. f 
35 Offe, Contradictions of the Welfare State (London: Hutchinson, 1985). 

36 Hayek, The Road to Serfdom (1944) (London: Routledge, 1976). 
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which, for Hayek, are to be understood as the actions of autonomous agents. The 
rules are general, abstract and universally applicable: they impose no ‘hierarchy 
of ends’ upon those subject to them, but merely set the limits within which the private 
ends of each individual may be pursued. Any departure by government from the 
rules of just conduct, however, is by definition coercive. And, in particular, any 
attempt by the state to define what the goals of the individual should be, to meet 
his or her ‘needs,’ or to compensate individuals for the effects upon them of the 
noncoercive behaviour of others, is illegitimate, for it supplants the capacity of the 
individual to control his or her destiny, and seeks to impose a conscious direction 
upon social processes which fundamentally resist such deliberate reordering. It follows 
that legislation which attempts to alter the material position of particular people 
in the name of distributive justice is quintessentially coercive.** Yet the democra- 
tisation of government has directly facilitated innumerable interest groups in pressing 
their partisan claims upon government in the guise of pleas for ‘social’ justice. 

For Hayek, then, the movement from political to social rights is not a story of 
progress, but of a fall from the state of grace which the English polity had achieved 
by the end of the eighteenth century. It is of the essence of citizenship, Hayek implies, 
that the law treat all persons as equally autonomous actors, but this can only occur 
where the status of law is attributed solely to general rules which are universally 
applicable. Chief amongst these rules are those guaranteeing the institution of private 
property and the enforceability of contracts. The rules that constitute the market, 
in other words, are the true rules of just conduct, which government is bound to 
respect. Given Hayek’s definition of freedom as the absence of coercion by an 
identifiable human agent, the insistence that markets guarantee liberty follows as 
a matter of course. The market is an impersonal force: its outcomes are neither 
intended nor foreseen, and ‘depend on a multitude of circumstances not known in 
their totality to anybody.’ The market, in fact, is ‘the only method by which 
activities can be adjusted to each other without the coercive and arbitrary intervention 
of authority.’*' If the basic right of the citizen is to be free from coercion, then 
the right to participate in the market without the intervention of the state is central 
to citizenship, while the attempt to achieve distributive justice is irreconcilable with 
it. The only legitimate role for the state is in relation to the provision of genuinely 
public goods — goods which cannot or will not be provided through the market 
but are none the less necessary for its functioning.* But ‘[t]his need not mean that 
government is given the exclusive right to render these services, and the liberal 
will wish that the possibility be left open that, when ways of providing such services 
by private enterprises are discovered, this can be done.’® 

If Marshall’s optimism as to the likely future expansion of the welfare state clearly 
captured the mood of Britain in the 1940s, then Hayek’s dour pessimism just as 
clearly did not, for the reasons indicated above. More recently, however, the social- 
democratic consensus which propelled the growth of the welfare state in the postwar 
period has been challenged by a new conservative politics, generally referred to 
as the ‘New Right,’ which is clearly indebted to Hayekian liberalism and to its close 
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relation, public choice theory. The principal route by which these new ideas have 
entered government circles is through public policy think tanks, chiefly the Institute 
of Economic Affairs and the Adam Smith Institute, which have filled the vacuum 
left by the demise of the government’s Central Policy Review Staff at the hands 
of Mrs Thatcher in 1983.“ In very general terms, the New Right unites around 
one central tenet — that state intervention in market processes is, in general, 
undesirable and should, as far as possible, be minimised. This theme has been 
developed and expanded in a large and diverse body of literature which covers a 
wide range of issues, both theoretical and programmatic,’ but two particular 
sub-themes are relevant to the interpretation of the Citizen’s Charter programme. 

Firstly, the market mechanism is preferred as a system allocating goods and services 
to the public: state bureaucracies and the machinery of representative democracy 
are found to be seriously wanting in comparison. The main problem with the latter, 
so far as the theorists of public choice are concerned, is that decision making by 
bureaucrats, who are accountable only to elected representatives, tends to lead to 
the oversupply of public goods. Public choice theory presents a view of politicians 
and bureaucrats as essentially self-interested actors who seek to maximise their own 
advantage**: hence, political and administrative allocation systems are said to be 
inherently inefficient, and require to be reformed by the intrdouction of market 
rationality into the process of government itself. Secondly, governmental interference 
with the operation of the market is morally objectionable. The exercise of individual 
choice is taken to be the essence of freedom, and the protection by the state of the 
individual’s capacity to choose is assumed to be the first principle of political morality. 
Since on this view choice is identified with participation in markets, pruning the 
welfare state is seen as the prerequisite, not only of prosperity, but of freedom. 

The achievement of the White Paper, as we will argue in Sections IV and V, 
is to fuse these distinct motifs through a reworking of the notion of citizenship. 
The White Paper defines its project — public sector reform — in terms of enhancing 
both efficiency and freedom. Ideally, the White Paper suggests, all goods and services 
should be allocated through the market, for this ensures the achievement of both 
of these goals. But those services which cannot, for whatever reason, be privatised 
can nevertheless be provided more efficiently through the introduction of the 
rationality of the market into the process of provision itself. The reason for generating 
improvements in efficiency, in turn, is that this enhances individual freedom and 
choice by facilitating the user in the realisation of his/her preferences, thereby 
guaranteeing a better quality of service for the user. The White Paper’s unique 
contribution is to elide the categories of citizen, user of public services and private 
sector consumer, and then to argue that reform of the machinery of public sector 
service provision is required by the fundamental right of the citizen to exercise choice 
in the context of a real or simulated market. 


IV Reforming the Public Sector — The Origins of the Citizen’s 
Charter 


As we have argued, the principal catalyst to reform of the public sector has been 
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the perceived need to cut back on public expenditure. A second theme has been 
the adoption of techniques in the public sector to address the perceived lack of 
effectiveness and responsiveness of large bureaucracies, a problem common to public 
and private sectors, and-recognised by all the main political parties. A variety of 
strategies has been pursued, ranging from asset sales to the introduction of new 
management structures. However, cost cutting has the potential to pose a threat 
not just to the legitimacy of particular governments, but to the state generally, if 
public sector service provision is seen to be in a state of decay while government 
revenue requirements remain fairly consistent. It is as a consequence of the potential 
for a legitimacy deficit that policies of public sector constraint are now being 
expressed in the language of improvement. In short, therefore, whereas one rationale 
for public sector reform has been to stem the growth of public expenditure, the 
objective of improving efficiency and responsiveness, and thereby quality of public 
services, has recently received increased emphasis. The new techniques employed 
by government in pursuit of the control of public expenditure do seem to mirror 
some of the policy prescriptions envisaged by Hayek and by public choice theory,” 
although we should note at this point that the policy prescriptions of public choice 
have been honoured as much in the breach as in the observance; they have been 
followed where they fit with wider government objectives, and neglected where 
other imperatives so dictate. The techniques of public sector reform have been 
categorised as being of four types: (1) raising revenue, (2) financial control, (3) separ- 
ating determination of policy from means of implementation, and (4) empowering 
consumers.“ It is within the last of these techniques that the policy approach of 
the Citizen’s Charter programme resides. This emphasis on the consumer has its 
origins as much in managerial techniques drawn from the private sector, as in New 
Right ideology. This diversity of sources of reform is reflected in the fact that the 
other main political parties have embraced managerial reform directed towards 
enhanced quality and consumer responsivenes, with an enthusiasm that almost 
matches that of the Conservative government. 


1 Raising Revenue 


The Thatcher governments set in train a policy of privatising public housing and 
state-owned industries that has substantially reduced the size of the public sector. 
Some of these privatised industries were in substantially competitive markets, and 
others comprised the monopolistic public utilities.*? The most obvious benefit of 
asset sales to government has been the reduction in the PSBR, because receipts from 
asset sales count as negative public expenditure.*° However, the programme was 
expressed in terms of restoring market discipline to sectors which were, in some 
cases, extremely inefficient in their management and organisation.*'! So, while 
reform is driven by economic concerns, its form, once again, is mediated by 
ideological dictates.» 
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2 Financial Control 


There has, of course, always been a measure of financial control exercised over 
public expenditure both by the Treasury and by other institutions. Recent changes 
in the ideology and techniques of financial control have sought to examine not only 
whether the money was spent on the things for which it was authorised, but has 
been extended to examine the way in which the money was spent. It is arguable 
that the extension of discretionary powers associated with the development of the 
welfare state was not accompanied by adequate financial control techniques.*? With 
the catalyst of economic retrenchment, financial control techniques have begun to 
catch up in the period of the Thatcher governments.*4 The Rayner reforms (1979) 
and the Financial Management Initiative (1983) represent the beginning of a process 
by which private sector management principles with regard to planning, costs and 
training would be implemented in the public sector.5 A second aspect of the 
reforms directed at financial control was the setting up of the National Audit Office 
under the National Audit Act 1983 to review central government financial manage- 
ment. An equivalent initiative with regard to local government was the replacement 
of the District Audit Service with the Audit Commission. 


3 Separation of Policy Making from Means of Delivery 


Greater devolution of operational decisions in management has been a central feature 
of the reform of the public sector.*’ Once again, the chief aim has been to increase 
financial, as opposed to political, accountability. The Next Steps Initiative (1988) 
has resulted in substantial hiving off of government functions from the Whitehall 
departments to executive agencies. The key aspect of this innovation is the 
separation of policy making from service provision, a principle embodied in reforms 
throughout the public sector. The main objective is to further devolve managerial 
freedom subject to strict financial constraints, thus creating a working environment 
for managers equivalent to that of a private sector business. All services to the new 
agencies are to be properly costed and financed whether coming from within other 
government agencies or the private sector. Thus, the incentives towards meeting 
the requirements of economy, efficiency and effectiveness are similar to those in 
the private sector. A similar trend is evident in local government. Thus, while local 
authorities do still deliver a large proportion of services directly, local authorities 
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have increasingly taken on a supervisory rather than providing role. In some 
areas, such as education and housing, responsibilities have been reduced or taken 
away as power has been taken by the centre or devolved to smaller units such as 
housing associations and opted out schools.* In other areas, the authority has itself 
become the consumer in the market to purchase services, thereby introducing 
competition between private sector organisations and local authority service 
providers.@ 


4 Consumer Orientation: Towards Quality 


Various techniques for enhancing consumer responsiveness and empowering 
consumers have been adopted throughout the public sector over recent years, prior 
to the development of the Citizen’s Charter programme.® For the Conservative 
Government, such reforms can be in part traced to the ideological concerns with 
reducing bureaucratic discretion and enhancing consumer choice outlined above. 
However, much of the mechanics of reform is drawn from techniques of quality 
control developed in managerial reforms in the private sector,“ and adopted with 
equal vigour by Labour local authorities as by the government.® The supervision 
by the Audit Commission and the National Audit Office directed towards achieving 
Value for Money has been an important factor in encouraging more systematic 
approaches to the management of quality in government departments and local 
authorities. 

The origins of this consumer orientation in central government management lie 
in a Cabinet Office document published in 1988. Service to the Public was 
produced to accompany the Next Steps Initiative by addressing perceived concerns 
with the quality of public service provision, a point reiterated at the publication 
of the White Paper.” Service to the Public provides a blueprint for development 
of consumer-oriented management techniques in the public sector.** The process 
to be adopted was to define aims and objectives, to secure information to assess 
whether aims had been achieved and to set out clearly defined methods of evaluation 
(para 5.5). One part of this was to set up clearer complaints procedures and use 
them as an evaluating technique. There was to be no more ‘buck passing’ (para 5.10). 
A number of other elements proposed in Service to the Public included client surveys 
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(5.15), performance measures (5.21), incentive payments to staff (5.23), the 
publication of targets and results (5.25), and name badges for staff (2.35). In short, 
there is nothing in the Citizen’s Charter programme that was not anticipated in this 
document and, as we shall argue, both reflect a concern to implement approaches 
to quality control derived from the private sector. 

Private sector organisations have, for a long time, been concerned to introduce 
management techniques which simultaneously reduce costs and enhance quality. 
Three labels have been used to indicate differing approaches: quality control, quality 
assurance and total quality management (TQM).® Quality control essentially refers 
to checks on products to ensure they meet specification, but quality assurance goes 
further, seeking to introduce systems to ensure that products supplied to ultimate 
consumers comply with specification. TQM is an ideology of production concerned 
with the design of every process and the orientation of the role of every employee 
towards the improvement of product quality. In TQM, every person in a production 
line is customer to the previous person, and emphasis is placed on systems throughout 
the organisation where every task is done ‘right first time.’ In Britain, the 
primary emphasis in the private sector over the past ten years has been on the intro- 
duction of systems to secure quality assurance. The British Standards Institute has- 
designed a procedure for the accreditation of organisations with the quality assurance 
standard, BS 5750. BS 5750 started life as a standard for management of manufac- 
turing processes, but has now been applied to the provision of services, including 
solicitors firms, and there is now much discussion about its application to the public 
sector. The BSI is seeking to modify it to meet this need.”' Quality assurance in 
the BSI standard is oriented towards the expectations of the customer. Thus, the 
BSI defines quality in the following way: 


The totality of features and characteristics of a product or service that bear on its ability to 
satisfy stated or implied needs.” 


Defining quality is the first stage of quality assurance, and this is generally to be 
achieved through contract specifications. Specification refers to inputs, outputs and 
work processes.” Thus, conformity to specification and satisfaction of the needs 
of the purchaser should normally be present simultaneously”; quality is only as 
good as the specification made.” 

In the private sector, it is fairly clear that the rationale for seeking to achieve 
quality so defined is directed towards satisfying the demands of consumers at lowest 
cost. Translating these principles into the public sector is therefore somewhat 
problematic where public service values have historically been directed at the 
provision and maintenance of a service, rather than explicitly meeting customers’ 
needs as defined by their revealed preferences.” A particular problem relates to 
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the identification of the customer. Is the consumer the commissioning department, 
or the politicians or the service users? Each presumably has to be satisfied by the 
service and yet their interests may be contraditory.”” Coote and Pfeffer argue that 
the managerial approach to excellence has the potential to develop smaller, more 
responsive public sector services based on individual responsibility of particular 
employees. It could potentially allow for greater participation in setting objectives. 
But they argue that the private sector profit motive must be replaced by an altruistic 
conception of public service, and that managerial powers in the public service should 
be exercised in a way appropriate to the provision of public rather than private 
services.” 

The Government’s approach to quality has elements of a number of different 
approaches. The quality control approach is important in compulsory competitive 
tendering (CCT), where conformance to contract specification is the main guarantor 
of quality. CCT has been important because of its emphasis on specifying the quality 
of a service in contracts and search for mechanisms by which local authorities can 
ensure compliance with specification.” Some local authorities now require accredi- 
tation with BS 5750 as a contract condition. A number of commentators on the 
left have pointed to the advantages of contract specifications in the CCT regime®'; 
for the first time, local authorities have been required to specify what they require 
from services. Furthermore, greater attention has been focused on the consumers 
of the services.: However, there is some evidence of a deterioration of services 
following CCT.® Quality assurance techniques have also been used with the 
creation of internal markets within the civil service, local authorities and the 
NHS. The reforms are designed to use competition between service providers, 
and contract type arrangements between purchasing and providing authorities as 
an incentive to provide at lower cost with better quality, giving managers greater 
freedom to manage, subject to financial constraints, introducing performance 
review and enhancing consumer choice.® More radical approaches based on Total 
Quality Management are prehaps less prevalent. However, it could be argued that 
the emphasis on using contracts to govern relations even within public sector 
organisations is a typical TQM technique. TQM approaches seem also to be reflected 
in proposals to empower consumers through granting quasi-contractual and contrac- 
tual remedies for poor services, and by permitting a greater degree of choice in 
the market for such services as education and health, thus allowing consumers to 
vote with their feet. It should be noted that there is little space in the recent reforms 
for more radically consumerist approaches. The Conservative Government does not, 
for instance, envisage an enhanced role for collective consumer action. The tradition 
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of consumer councils, such as those associated with the Nationalised Industries?” 
and consultative committees, has been substantially neglected.* 


V Redefining Citizenship 


We have seen that the New Right’s panacea for the perceived inefficiency and 
ineffectiveness of the public sector has been to implement measures designed to 
introduce market rationality into processes of public decision making. So far as service 
provision is concerned, these measures have been justified on the basis that they 
are calculated to improve the quality of the service received by the user. The White 
Paper adopts this line, emphasising the benefits of marketisation for the user as 
the reason for, rather than merely a possible outcome of, public sector reform. But 
this, we would argue, involves a series a discursive manoeuvres, the implications 
of which for the theory and practice of citizenship in the UK are more far-reaching 
than might appear at first sight. Firstly, the White Paper achieves a subtle redefinition 
of the user as a consumer: the recipient of services, the provision of which has 
hitherto been justified by a conception of citizenship as entitlement based on need, 
is reconceived as a paying customer, who as such is entitled to expect the level 
of quality which would be guaranteed were the provider constrained by the pressure 
of competition in the marketplace. The second, and more interesting, rhetorical 
move is that which resurrects the category of the citizen in order then to graft it 
onto the identity of this consumer, who as such is not the bearer of needs, but an 
economic actor. What this suggests, in turn, is that the consumer’s legitimate 
expectation of quality in the context of contracts for services may in fact be akin 
to a constitutional right where those services are provided by public sector agencies. 
The ideological cement which constitutes the link between citizen and consumer 
is the ideal of freedom and, ultimately, it is in respect of the association of markets 
with freedom that the concept of citizenship has mutated into a useful technique 
for the legitimation of the government’s strategy with regard to public services. 

The insistence upon the right to liberty as the fundamental right of the citizen, 
coupled with the claim that liberty is best secured through participation in the process 
of exchange, suggests that the insulation of markets from ‘coercive’ state intervention 
is itself an aspect of, rather than a retreat from, the ideal of citizenship. It carries 
with it, further, a coherent justification for the provision of those services which 
remain in public hands: their raison d’étre is to satisfy the wants/preferences of 
the citizen as if the latter were a consumer in the marketplace, and in this way to 
discharge a contractual obligation to the citizen. The relationship between state and 
citizen is implicitly conceptualised in the Citizen’s Charter programme in terms 
of a contractual nexus; services are provided by the state as a quid pro quo for the 
taxes paid by the citizen, and this of course permits a further link to be forged between 
the tax yield and the level of provision.® Indeed, contract provides the model for 
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a whole series of relationships structuring the provision of public services which 
hitherto have been understood in bureaucratic or organisational terms: those between 
state and (public or private sector) provider, provider and employee, and provider 
and user. In each case, the device of the contract is intended both to enable the 
expression of consumer choices and to discipline the provider: it is a means of 
imposing obligations as well as a recognition of rights. The importance of the contract 
as a disciplinary technique is particularly evident in the White Paper’s insistence 
upon the obligations of front-line service workers, where the notion of ‘privatisation’ 
assumes an interesting double meaning: the service provider is, on the one hand, 
more likely now to be employed in the private sector but, on the other hand, the 
service offered to the user has been reconceptualised as the employee’s personal 
responsibility — even where s/he works in the public sector — rather than as the 
political responsibility of the state. 

This latter aspect of the Citizen’s Charter programme, though significant, remains 
little more than a marginal note within the White Paper: it is chiefly through an 
appeal to the capacity of the service provider/user ‘contract’ to empower users and 
thus enhance citizenship that the programme is explained and justified. The implica- 
tions of this argument merit further clarification. Firstly, the service contract 
individualises the right to be served, and to object when the standard of service 
is unsatisfactory: the collective protest is displaced by the individual complaint. On 
one level, this ignores the structural imbalance of power that may exist between 
provider and user, the effects of which can only effectively be dealt with, it would 
seem, through the intervention of regulatory authorities. But more fundamentally, 
its effect is to detach the ideal of citizenship from active participation by the citizen 
within the institutions of the state, as well as from membership of a political 
community, where the latter signifies a political entity unified by reference to a 
finite set of common purposes and shared needs.” For the Right, community, if 
it means anything at all, means a conglomeration of equally autonomous and rational 
agents, each pursuing her/his own ends within a common framework of rules designed 
to preserve the market order. Hence Hayek’s fondness for the word ‘catallaxy,’ 
the etymology of which he traces to the Greek katalattein, meaning both ‘to exchange’ 
and ‘to admit into the community.’ The function of politics is to facilitate partici- 
pation in this — private — realm, and in that way to make citizenship meaningful. 
The right to participate in political life is merely an instrument for the achievement 
of that end. 

Finally, to emphasise the satisfaction of consumer preferences as the primary 
objective of public service provision seems implicitly to deny that the moral basis 
of such provision, or citizenship itself, could be entitlement based on need: it therefore 
suggests that the meeting of needs may no longer be regarded as essential to the 
ideal of citizenship. The argument against a needs-based conception of welfare is 
primarily driven by antipathy to the professional determination of need within 
bureaucratic structures. In this the New Right is not alone: recent years have seen 
the emergence of sophisticated Marxist and post-Marxist critiques of the “administered 
society’ and the bureaucratisation of everyday life (although significantly these 
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critiques extend as much to private sector bureaucracies as to state institutions).” 
However, the neo-liberal attack upon expertise arises out of the claim that, since 
individuals are essentially preference maximisers, subjective wants must be prior 
to needs. The latter ‘are either regarded as reducible to preferences or as expressive 
of some paternalist judgment about other people’s well-being made by political 
authorities.’** The attempt by public officials to define need is necessarily paternal- 
istic, because the knowledge available to government is inevitably limited — neither 
the particular wants of a given individual nor the circumstances most conducive 
to their satisfaction are knowable by anyone other than the individual her/himself. 
The monopoly that official ‘experts’ enjoy over the processes of need definition 
and interpretation therefore has three consequences: it displaces individual choice 
and responsibility, facilitates ‘capture’ by those best able to mould discretionary 
professional judgments to suit their own interests, and undermines traditional foci 
of authority and decision making, particularly the family and the workplace. The 
welfare state therefore fails to treat people as equals, in spite of its egalitarian 
pretensions. If persons are regarded as having ‘needs’ rather than ‘wants,’ then they 
must be assumed to be characterised by dependence rather than autonomy. Yet, 
for the Hayekian liberal, the equality of persons consists precisely in the capacity 
of each person for autonomous action: the capacity to choose implies, firstly, that 
a need can only be a preference in disguise (ie, that which is needed is in fact the 
object of a choice); and secondly, that the subject is prior to the objects of its 
choices.” Indeed, the achievement of contemporary New Right thinking has been 
to reinterpret the identity of the citizen in terms of the capacity to own and exchange 
property, and to reduce the rights of the citizen to one: the right to buy. 


VI Conclusion 


The Citizen’s Charter programme is the first significant new policy initiative of 
the Major government, and is likely to form the focus of government policy in the 
foreseeable future. Despite its apparent novelty, it would appear at first sight that 
the new Prime Minister and his predecessor speak with one voice. What is perhaps 
more surprising is that the language of markets and privatisation is one which 
Opposition parties seem increasingly to endorse. All the main political parties have 
developed policies on the public sector with a similar flavour: all have been concerned 
to introduce market rationality into public sector service provision,” although the 
appropriate extent of marketisation, for example in health care and education, has 
been contested. As far as reform of public sector service provision is concerned, 
then, there is a striking similarity between the main parties, which is reflected in 
a shared conception of the citizen as consumer. The resonance of this idea lies, 
on the one hand, in its universal appeal: it is a common identity which transcends 
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the sectionalism of class and interest group politics.” However, this is not the kind 
of universality that has characterised the provision of public services by the welfare 
state, the primary aim of which has been production of standardised services for 
consumption by an undifferentiated mass of recipients. On the contrary, the category 
of the consumer, as well as purporting to capture the commonality of persons, appears 
to anticipate and acknowledge diversity; the capacity to choose is shared by all, 
but the objects of consumer choices are infinitely various.” In practice, however, 
it is unlikely that the homogenisation of needs that undoubtedly occurred within 
the unreformed public bureaucracies of the recent past will not be mirrored by the 
homogenisation of preferences within their newly marketised successors. The 
persistent use of the word ‘consumer’ in the White Paper ironically reinforces this 
point; the user it describes is essentially passive, her power limited to the capacity 
to ‘exit’ from an unsatisfactory relationship in order to purchase an alternative 
service elsewhere. Even then, effective choice, as in any marketplace, depends on 
the willingness and ability of producers to provide appropriate alternatives. Clearly, 
the shattering of the old consensus as to the role and structure of collective provision 
of universal services has now made way for the formation of a new consensus as 
to the value of choice and individual freedom. But, in the absence of any commitment 
to user involvement in the process of designing and delivering public services, there 
is no guarantee that marketisation per se will achieve the stated aim of greater 
responsiveness and flexibility. 
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The Criminal Procedure (Insanity and Unfitness 
to Plead) Act 1991 


Phil Fennell* 


Introduction 


In recent years, the procedures and criteria by which defendants are found unfit 
to plead or not guilty by reason of insanity (the special verdict) have come in for 
frequent criticism. Under the Criminal Procedure (Insanity) Act 1964 the automatic 
consequence of a finding of unfitness to plead or a special verdict has been that 
the defendant is made subject to a hospital order with restrictions without limit of 
time under sections 37 and 41 of the Mental Health Act 1983. The effect of a 
restriction order is that the patient may be detained indefinitely, and may only be 
discharged by the Home Secretary or a Mental Health Review Tribunal (MHRT). 
Hence, a defendant found unfit to plead under the 1964 Act lost his right to be tried 
and faced potentially indefinite detention in hospital for a crime which he might 
not have committed. ! 

Two cases highlighted the potential injustices. The first was that of Glenn Pearson, 
a mentally handicapped man who was found unfit to plead to an indictment of stealing 
three light bulbs and five pounds. He was ordered to be detained under a restriction 
order at a mental handicap hospital. His appeal against his detention was heard by 
a MHRT after three months. His discharge was ordered by the tribunal because, 
although mentally handicapped, he was not suffering from mental impairment, which 
requires abnormally aggressive or seriously irresponsible conduct.? Because a 
tribunal has a duty to discharge a patient who is not suffering from mental disorder 
within the meaning of the Mental Health Act 1983, Glenn Pearson was discharged 
to his home.’ The second case was that of Valerie Hodgson who is mentally 
handicapped and lived with her father. One morning she found her father’s body. 
He had been stabbed in the chest. During interviews with the police, she confessed 
to the murder. She was found unfit to plead and was detained in a secure hospital. 
Fourteen months later, new evidence emerged, and her nephew was convicted of 
the murder. 

The insanity defence lost its attraction after the introduction of the plea of 
diminished responsibility to murder,* and because under the 1964 Act the auto- 
matic consequence of a special verdict was the imposition of a hospital order without 
limit of time.’ Defendants were therefore unlikely to raise the defence. In fact, the 





*Lecturer in Law, Cardiff Law School. 


I should like to thank my colleague Stephen White and the anonymous MLR reader for their helpful comments 
on an earlier draft. 
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Christopher Emmins, ‘Some Thoughts Prompted by Glenn Pearson’s Case’ [1986] Crim LR 604; Paul 
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question of insanity was raised by the prosecution in the celebrated case of R v 
Sullivan,’ where the defence of non-insane automatism raised by the accused, who 
had been in the throes of an epileptic seizure when the offence was committed, was 
held to amount in law to the insanity defence. Defendants would sooner plead guilty 
in such a case than risk the automatic consequence of a hospital order with restrictions 
without limit of time. In a case where a person suffering from epilepsy is found 
not guilty by reason of insanity, a MHRT would be obliged to discharge the patient 
because epilepsy is not mental disorder within the meaning of the Mental Health 
Act. More recently, in R v Burgess,’ the Court of Appeal applied Sullivan and 
upheld a special verdict against a defendant who had been sleepwalking at the time 
of assaulting his victim. The Court of Appeal noted the evidence that treatment in 
a psychiatric hospital might benefit the offender in this case. 

The Criminal Procedure (Insanity and Unfitness to Plead) Act 1991, which came 
into force on 1 January 1992,8 makes a number of changes in the procedures and 
powers of Crown Courts in cases involving the special verdict or unfitness. The 
Act is the result of a Private Member’s Bill, sponsored by the Law Society’s Mental 
Health Sub-Committee and supported by the Government.’ The 1991 Act draws 
on ideas expressed by the Butler Committee on Mentally Abnormal Offenders who 
considered unfitness to plead and the insanity defence in their report issued in 
1975. Their recommendations on the insanity defence lay on the shelf until taken 
up in modified form by the Law Commission in its Draft Criminal Code Bill." 

The key proposals from Butler and the Law Commission Draft Code, which have 
been enacted in the 1991 Act, are the provision for a wider range of sentencing 
options in the event of a finding of unfitness or insanity. The Butler Committee 
recommended a more flexible range of possible dispositions in the event that a 
defendant is found unfit to plead, and also recommended that a ‘trial of the facts’ 
take place if the defendant is unfit and there is no prospect of his recovering, or 
if he is proving unresponsive to treatment.'? A Home Office Consultative Docu- 
ment issued in 1978 expressed serious doubts as the practicability of trials of the 
facts, but clearly there has been a change of heart, since the Home Office 
supported these provisions in what is now the 1991 Act. 
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Act, see Stephen White, ‘The Criminal Procedure (Insanity and Unfitness to Plead) Act 1991° (1992) 
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11 The Law Commission (Law Comm No 177), Criminal Law: A Draft Criminal Code for England and 
Wales, Volume 1 Report and Draft Criminal Code Bill, Clauses 34—40 and Volume 2 Commentary 
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The Special Verdict 


The 1991 Act does not change the criteria for being found not guilty by reason of 
insanity. Insanity will still be determined according to the McNaghten criteria that, 
at the time of committing the act, the accused was labouring under such a defect 
of reason from disease of the mind that he did not know the nature and quality of 
the act, or that what he was doing was wrong.'* The Butler Committee noted that a 
person had to be very mad indeed to be entitled to a special verdict according to 
these criteria and recommended their replacement with a ‘mental disorder verdict.’ 
The Committee recommended that, where it could be proved that the defendant 
was suffering from mental disorder at the time of his act, he would be entitled to 
an acquittal in the form ‘not guilty on evidence of mental disorder.’!> The defini- 
tion of mental disorder which the Committee advocated was very broad, namely 
‘mental illness, arrested or incomplete development of mind, psychopathic disorder 
or any other disorder or disability of mind.’!© The Law Commission adopted the 
concept of a mental disorder verdict in their Draft Criminal Code, but felt that the 
Butler Committee’s broad definition of mental disorder exposed too many acquitted 
people to a possibly stigmatising or distressing verdict and to inappropriate control 
through the courts’ disposal powers. They therefore advocated a narrower defini- 
tion, which would include only ‘severe mental illness,’ ‘arrested or incomplete 
development of mind’ and ‘pathological automatism that is liable to recur." 

The 1991 Act leaves the Pandora’s box of the definition of insanity firmly closed. 
However, section 1 requires that a jury shall not return a special verdict except 
on the written or oral evidence of two medical practitioners, one of whom must 
be approved under section 12 of the Mental Health Act 1983.'* This is an effort 
to ensure greater congruence between the evidence necessary for a person to be 
found not guilty by reason of insanity and that necessary for long term detention 
under the Mental Health Act 1983 on grounds of mental disorder. Under the 1964 
Act, it was possible for a special verdict to be returned without medical evidence. 
However, the McNaghten rules remain unaltered. The controversial Sudlivan ruling 
is also untouched by the 1991 Act, although just before its passage Judge Wakley 
instructed a jury at Kingston Crown Court that if they thought that the defendant 
might have been having a fit at the time of the alleged offence, she was entitled 
to an acquittal.!9 

The key change is in the range of dispositions which will be available following 
a special verdict. The 1991 Act provides that a Crown Court which finds a defendant 
not guilty by reason of insanity will no longer be bound to impose a restriction order 
without limit of time. Instead, Crown Courts will have the power to impose: (a) a 
hospital order with or without restrictions; (b) a guardianship order; (c) a supervision 
and treatment order under Schedule 2 to the 1991 Act; or (d) an order for the 
defendant’s absolute discharge. Where the sentence for the offence is fixed by 
law, there must be a restriction order without limit of time.?! 


14 The McNaghten case [1843] X Clark and Finnelly 200, 201. 

15 Butler Committee Report, para 18.37. 

16 This is the broad ‘generic’ definition in s 1 of the Mental Health Act 1983, which is used in connection 
with short term detention (up to 28 days) under that Act. 

17 The Law Commission, op cit n 13, paras 11.27—11.28. 

18 Criminal Procedure (Insanity and Unfitness to Plead) Act 1991, s 1 and Sched 3, para 1. 

19 Rv McFarlane, The Independent, 11 September 1990. 

20 Criminal Procedure (Insanity) Act 1964, s 5, as amended by the Criminal Procedure (Insanity and 
Unfitness to Plead) Act 1991, s 3 and Sched 1. 

21 Criminal Procedure (Insanity and Unfitness to Plead) Act 1991, Sched 1, para 2(2). 
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The criteria for finding a defendant unfit to plead or under disability in relation 
to his trial remain the same; that the defendant is unable to plead to the indictment, 
and is unable to understand the proceedings so as to be able to challenge jurors, 
understand and give evidence, and to make a proper defence.” Under the 1991 
Act, ‘a trial of the facts’ will take place where a defendant is found to be under 
disability. This means that a jury will be required to determine whether they are 
satisfied that the defendant did the act or made the omission charged against him 
as an offence. If they are satisfied that the defendant did the act or made the omission, 
they must make a finding to that effect; if they are not so satisfied, they will be 
obliged to return a verdict of acquittal. If the accused is found to be unfit to plead 
on arraignment, a fresh jury must be impanelled to conduct the trial of the facts. 
If the finding is made at a later time during the trial, the jury which finds the defendant 
to be unfit to plead may conduct the trial of the facts.” 

Under the 1991 Act, the same range of dispositions will be available to Crown 
Courts following a finding of unfitness to plead and that the defendant did the act 
or made the omission as is available following a special verdict — a hospital order 
with or without restrictions, a guardianship order, a supervision and treatment order, 
or an order for the defendant’s absolute discharge.** Where the sentence for the 
offence is fixed by law, the court will be required to impose a restriction order 
without limit of time.” 


Magistrates’ Courts 


Both Butler and the Law Commission recommended that clear provision should 
be made applying the same rules relating to special verdicts and defendants under 
disability in magistrates’ courts as apply in Crown Courts. The 1991 Act does 
not apply to magistrates’ courts. Section 37(3) of the Mental Health Act 1983 allows 
a magistrates’ court to make a hospital or a guardianship order without convicting 
an accused person. The person must be suffering from mental illness or severe mental 
impairment within the meaning of the 1983 Act, and the offence charged must be 
punishable with imprisonment. Before making an order, the court must be satisfied 
that the accused did the act or made the omission charged. This provision was 
considered in R v Lincolnshire (Kesteven) Justices, ex parte O’Connor,’ where it 
was established that the power may be used in cases where the defendant is ‘unfit 
to plead’ in the magistrates’ court. In that case, the accused was suffering from 
mental disorder of such severity that he was unable to consent to summary trial. 
The magistrates were unable to try the case. They refused to exercise the power 
under section 37(3) to make a hospital order. The Divisional Court held that the 
magistrates had jurisdiction under section 37(3) to make an order without holding 
a trial. Lord Lane said that the subsection 
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gives the justices power in an appropriate case to make a hospital order without convicting 
the accused. No trial is therefore called for. The circumstances in which it will be appropriate 
to exercise this unusual power are bound to be very rare. 


His Lordship said that if the accused was under disability, the consent of those acting 
for him would normally be required.” 

As to the insanity defence in the magistrates’ court, Stephen White has argued 
convincingly that 


not only can magistrates entertain a defence of insanity but, if the defence is successful, the 
proper verdict is an unqualified acquittal resulting in the unconditional liberation of the 
defendant unless the magistrates can and wish to exercise the powers under section 37(3) 
to make a hospital or a guardianship order.” 


White has speculated that the passage of the 1991 Act, by removing the automatically 
draconian effects of an insanity defence in the Crown Court, may make the defence 
more attractive for defendants in magistrates’ courts. Clearly, it would have been 
preferable if the Law Commission’s suggestion had been followed and express 
provision had been made for magistrates to exercise the full range of options available 
to Crown Courts. 


Appeals 


Under the Criminal Procedure (Insanity) Act 1964, there were two routes of appeal. 
First, an appeal could be made to the Court of Appeal against a finding of unfitness 
to plead or a special verdict. Second, the defendant could appeal periodically to 
a MHRT against detention. There being only one possible disposition, there was 
no need for an appeal against sentence. Whilst the 1991 Act introduces welcome 
flexibility in the range of options open to Crown Courts, the position regarding 
appeals is left unclear in a number of respects. 


(a) Appeal Against the Choice of Disposition 


There is no express provision allowing appeal against a decision of the Crown Court 
to choose one disposition rather than another. This raises the question which is not 
explicitly addressed in the 1991 Act of whether these dispositions count as sentences 
for the purposes of the provisions of the Criminal Appeal Act 1968 relating to appeals 
against sentence. Section 50(1) of the 1968 Act provides that ‘sentence’ in relation 
to an offence includes any order made by a court in dealing with an offender, and 
this includes a hospital order with or without a restriction order under Part III of 
the Mental Health Act 1983. Section 9 of the 1968 Act states that a person ‘who 
has been convicted of an offence on indictment may appeal to the Court of Appeal 
against any sentence ... .’ Defendants found not guilty by reason of insanity are 
not ‘convicted.’ Although a hospital order with or without restrictions may be ‘a 
sentence’ if imposed on an offender who has been found or pleaded guilty, it would 
appear not to be an appealable sentence for the purposes of section 9 of the 1968 
Act where there has been a special verdict. Where a defendant has been found to 





28 This statement is reproduced in the Home Office Circular 66/90 on Diversion of Mentally Disordered 
Offenders from Custody, para 8(iii). For a discussion of the Circular, see P. Fennell, ‘Diversion of 
Mentally Disordered Offenders from Custody’ [1991] Crim LR 333. 

29 Stephen White, ‘Insanity Defences and Magistrates’ Courts’ [1991] Crim LR 501—509, at 503. 
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be unfit and the jury is satisfied that he did the act or made the omission charged, 
the question is whether he can be said to have been convicted of an offence on 
indictment. The effect of a trial of the facts, where the defendant is found to have 
committed the act or made the omission, is of the nature of a conviction, the jury 
finding the actus reus proved but not the mental element. The same may be said 
of a special verdict, except that the defendant is expressly found not guilty by reason 
of insanity. There is some authority to the effect that the term ‘sentence’ should 
be construed widely for the purposes of appeal provisions. Some express 
provision on this point would have been welcome in the 1991 Act. 

Whether or not the choice of disposition would be open to judicial review depends 
on whether it could be said to be ‘a matter relating to trial on indictment’ within 
the meaning of section 29(3) of the Supreme Court Act 1981. Section 29(3) provides 
that: 


In relation to the jurisdiction of the Crown Court, other than its jurisdiction in relation to 
matters relating to trial on indictment, the High Court shall have all such jurisdiction to make 
orders of mandamus, prohibition or certiorari as the High Court possesses in relation to the 
jurisdiction of an inferior court. 


The leading authority on this question is Jn re Smalley,>! where the House of Lords 
held that an order estreating recognisance of a surety for a defendant who failed 
to surrender to his bail could not affect the conduct of any trial on indictment in 
any way. Lord Bridge, who gave the leading speech, said that the words of section 
29(3) expressly excluded appeal or judicial review in respect of the verdict given 
or sentence passed at the conclusion of a trial on indictment, and also the ‘trial’ 
of a defendant who pleaded guilty on arraignment. If the defendant was aggrieved, 
he said, he would have his remedy by way of appeal against sentence or conviction 
under the Criminal Appeal Act 1968. The purpose of the provision excluding judicial 
review was to prevent serious delay to the trial. Lord Bridge went on to state that 
there was no discernible legislative purpose to be served by giving to the word 
‘relating to trial on indictment’ a wider operation than that indicated above. 
The implication of Lord Bridge’s reasoning is that, if a defendant has an alternative 
remedy (for example, appeal against sentence), judicial review will be excluded, 
but the courts will hesitate before applying the exclusion of judicial review so as 
to leave an aggrieved defendant completely without a remedy.” From the point of 
view of the accused, it is difficult to say whether in practice an appeal against sentence 
would be preferable to judicial review. Judicial review of sentencing discretion would 
be on the basis of Wednesbury irrationality, or that there were no facts on which 
the judge could have found that a certain disposition was appropriate. An example 
of the latter would be where a restriction order had been imposed in the absence 
of evidence that such an order was necessary to protect the public from serious 
harm, as required by section 41 of the Mental Health Act 1983. Whichever the 








30 Rv Hayden [1975] 1 WLR 852 (CA), where it was decided that an order that a convicted defendant 
pay a sum towards the cost of the prosecution is open to appeal under the Criminal Appeal Act 1968, 
as it is a sentence within the meaning of s 50(1). 

31 [1985] AC 622. 

32 See also R v Maidstone Crown Court, ex parte Gill [1986] 1 WLR 1405. 

33 Rv St Alban’s Crown Court, ex parte Cinnamond (1980) 2 Cr App R (S) 235. Donaldson LJ (at p 238) 
held that the High Court was empowered to review a decision of the Crown Court in the exercise 
of its appellate jurisdiction on principles analogous to Wednesbury unreasonableness, where the decision 
of the Crown Court was ‘harsh or oppressive, or so far outside the normal discretionary limits as 
to enable the court to say that its imposition must involve an error of law of some description, even 
if it may not be apparent at once what is the precise nature of the error.’ 

34 R v Birch (1990) 90 Cr App R 78. 
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courts decide is the appropriate remedy, what is important is that offenders who 
are found unfit or not guilty by reason of insanity should not be left without any 
legal means to challenge the trial judge’s choice of disposition. 


(b) Appeal Against a Finding of Unfitness to Plead or a Special Verdict 


A person found not guilty by reason of insanity or unfit to plead may appeal against 
the verdict to the Court of Appeal on any ground involving a question of law or, 
with the leave of the Court of Appeal or a certificate from the trial judge, on a 
question of fact, or a mixed question of law and fact.” Under the 1991 Act, a 
defendant found unfit to plead will also be entitled to appeal against a finding that 
he did the act charged or made the relevant omission. 

The appeal must be allowed if the Court of Appeal is of the opinion that the verdict 
should be set aside on any of the following grounds: (a) that in all the circumstances 
of the case it is unsafe or unsatisfactory; (b) that there has been a wrong decision 
on any question of law; or (c) that there was a material irregularity in the course 
of the trial or the determination of the issue of fitness to be tried.” The Court of 
Appeal may apply the proviso and dismiss an appeal if it is of the opinion that, 
notwithstanding that the point might be decided in favour of the appellant, no 
miscarriage of justice actually occurred.%8 

Where the ground for allowing the appeal is that the verdict of not guilty by reason 
of insanity should not stand, and the Court of Appeal considers that the proper verdict 
would have been that the appellant was guilty of an offence, they substitute a verdict 
of guilty and may sentence him accordingly; in any other case where the appeal 
is allowed, they must substitute an acquittal. 

In a case where a verdict of acquittal is substituted for a special verdict, the Court 
of Appeal may order the compulsory admission of the appellant for assessment.” 
The Court is under a duty to do so where there is medical evidence from two 
registered medical practitioners, at least one of whom must be approved under 
section 12 of the Mental Health Act, that the criteria for admission under section 2 
of the 1983 Act are met. The appellant is then treated as if he had been admitted 
under section 2 of the Mental Health Act. This power is little used. 

Where an appeal is made against a special verdict, and the Court of Appeal is 
satisfied that there should not have been a verdict of acquittal but there should have 
been a finding that the accused was under disability in relation to his trial and that 
he did the act or made the omission charged, the Court of Appeal will be required 
to deal with him as if he had been found unfit to plead.*! 

Where an appeal against a finding of unfitness to plead is allowed, the appellant 
may be tried for the offence with which he was charged, and the court may, pending 
trial, remand him on bail or in custody, or make an order for his detention under 
Part III of the Mental Health Act 1983. In respect of appeals against findings of 
unfitness, the 1991 Act will make few practical changes over the Criminal Appeal 
Act 1968. Under the 1991 Act, where an appeal is allowed against the finding that 





35 Criminal Appeal Act 1968, ss 12, 15(2). 
36 1991 Act, Sched 3, para 2. 
37 ibid ss 13(1), 16(1). 


38° ibid s 13(2). 
39 ibid s 13(4)(a) and (b). 
40 ibid s 14(2). 


41 Criminal Appeal Act 1968, s 14, as substituted by the Criminal Procedure (Insanity and Unfitness 
to Plead) Act 1991, s 4(2). 
42 Criminal Appeal Act 1968, s 16(2), (3); 1991 Act, Sched 3, para 3(3). 
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the accused did the act or made the omission charged against him, the court must 
quash the finding, and direct that a verdict of acquittal be recorded (but not a finding 
of not guilty by reason of insanity). Here, the main practical change is that under 
the 1991 Acta trial of the facts must have taken place. Previously, it was only open 
to the Court of Appeal to direct an acquittal where the question of unfitness had 
arisen after arraignment, and where sufficient of the prosecution case had already 
been heard to make it clear that there was insufficient evidence to convict. 


(c) Appeals Against Detention to MHRTs 


Patients detained pursuant to an automatic hospital order with restrictions under 
section 5(1) of the 1964 Act had the right under section 69(2)(a) of the 1983 Act 
to apply for discharge to a MHRT within six months of the making of the order 
and, if they did not exercise that right, the Home Secretary was obliged by section 
71(5) of the 1983 Act to refer their case automatically to a MHRT. As we have 
seen in the Glenn Pearson case, the MHRT hearing was an important safeguard 
in cases where people were admitted as patients who were not suffering from mental 
disorder of a sufficient degree to make them detainable under the 1983 Act. Under 
the 1991 Act, a restriction order is no longer an automatic consequence of a special 
verdict or a finding of unfitness. 

The 1991 Act does not expressly address the entitlement to a MHRT hearing of 
patients who are found unfit and sentenced to hospital orders with or without 
restrictions, beyond saying that, for the purposes of the Mental Health Act 1983, 
they shall be treated by virtue of its provisions as being detained under hospital 
orders with or without restrictions.*? Patients who are sentenced to hospital orders 
with or without restrictions are not entitled to apply for a MHRT hearing until six 
months have elapsed following the making of the order. The 1991 Act makes no 
reference to sections 69(2)(a) and 71(5) of the 1983 Act; these provisions are neither 
repealed nor amended consequentially. 

There are, therefore, two possibilities regarding the rights of defendants found 
not guilty by reason of insanity or unfit to plead who are sentenced to hospital orders. 
Either their rights to apply for a tribunal hearing within the first six months of 
detention have been removed pursuant to the doctrine of implied repeal, or they 
remain on the grounds that individual rights cannot be removed without express 
statutory provision to that effect. 

The rationale behind the right to apply to a MHRT within the first six months 
was that the hospital order with restrictions was an automatic consequence of a special 
verdict or a finding of unfitness, and so under the 1964 Act the judge need not have 
addressed his mind to the appropriateness of a restriction order, and need not even 
have heard any expert psychiatric evidence. Guardianship order patients have a right 
to apply for a tribunal hearing within the first six months and once in every period 
during which the guardianship order is renewed.“ Hospital order patients may not 
apply within the first six months; they have the right to make an application in 
the second six months of detention, and thereafter once in each subsequent period 
of twelve months. Patients who are made subject to a supervision and treatment 
order for a maximum of two years% do not have a right to a MHRT. 








43 Criminal Procedure (Insanity and Unfitness to Plead) Act 1991, Sched 1, para 2. 

44 Mental Health Act 1983, s 69(1)(b). 

45 ibid ss 66(1)(f), 2(f), 40(4), Sched 1, Part 1, paras 2, 6, 9. 

46 Criminal Procedure (Insanity) Act 1964, s 5(2)(b)(ii) and the Criminal Procedure (Insanity and Unfitness 
to Plead) Act 1991, Sched 2. ; 
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Although the criteria for unfitness to plead and special verdicts remain unaltered 
by the 1991 Act, the new law makes it much less likely that some of the more dramatic 
injustices, such as occurred in the Glenn Pearson and Valerie Hodgson cases, will 
recur. In requiring medical evidence and introducing flexibility of disposition before 
a special verdict is returned, it is now much less likely that a patient suffering from 
epilepsy will end up with a restriction order. 

Given the tactical considerations which inevitably impose limitations on the 
radicalism of Private Member’s Bills, the 1991 Act represents an important step 
forward, by implementing what are arguably the most important recommendations 
of the Butler Committee. Whether the provisions relating to disposition in the 1991 
Act will lead to gradual change in the substantive content of the insanity defence 
remains to be seen. This will always be a possibility if defendants and their advocates 
are willing to avail themselves of the defence rather than, as has been the case hitherto, 
anxious to avoid it at all costs. Under the 1964 Act, the focus of criticism of undue 
harshness was the legislation. Under the 1991 Act, criticism may well be levelled 
at the judiciary for unduly harsh or lenient exercise of their discretion as to disposition. 
The first case under the new Act was reported under the headline ‘““Drink Mad” 
Attacker Walks Free.’*’ The defendant was a 36-year-old Petty Officer who 
suffered from serious brain damage such that small amounts of alcohol could motivate 
him to dangerous acts of violence. The jury found him not guilty of attempted rape 
on grounds on insanity and Auld J discharged him. 

The weakness of the legislation is in the.confused provision made for appeals. 
It is important that an appeal, or at least the possibility of judicial review, should 
be available in a case where a restriction order is imposed, but where there is scant 
evidence on which the sentencing judge could have found that restrictions are 
necessary to protect the public from serious harm and therefore comply with the 
guidance set down in Birch. We have seen how MHRTs have been important in 
correcting the calamitous results of the finding of unfitness in Glenn Pearson’s case. 
Even though Crown Court judges will henceforth have to address their minds to 
the question of appropriate disposition, there is still a place for a rapidly available 
review of the need for psychiatric detention, and it is therefore important that the 
right to a MHRT hearing within the first six months of detention is not lost by a 
side wind. 





47 The Daily Telegraph, 11 January 1992. See also ‘Now I’m insane, now I’m not’ (1992) New Law 
Journal Vol 142, 31 January 1992, p 116. 
48 (1990) 90 Cr App R 78. 
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Implied Duty to Give Information During 
Performance of Contracts 


Hugh Collins* 


During the performance of contracts, information may be acquired by one party 
in which the other has a vital interest. The information may concern facts which 
affect performance or events which trigger alterations in the terms of the contract. 
To what extent and in what circumstances must such information be disclosed? 

Questions about a duty of disclosure are usually raised in connection with the 
formation of contracts. Here, the common law tends to deny the existence of any 
general duty of disclosure of facts outside fiduciary relationships, relations of 
confidence within the doctrine of undue influence, and contracts uberrimae fidei. 
The law takes a more paternalist approach to disclosure of the terms of the contract; 
the common law requires reasonable efforts to bring the content of the terms to 
the attention of the other contracting party,' and statutes impose detailed require- 
ments as to the manner and type of information about the terms to be communicated 
to consumers.? The economic justification for the rejection of a duty of disclosure 
of facts is that information is generally expensive to acquire and, in order to reap 
the reward of investment in discovering information, the information may be withheld 
so that any bargaining advantage obtained from this knowledge is preserved.’ 
These considerations do not apply to disclosure of the terms of contracts but, on 
the contrary, obscure or hidden terms are likely to impede the competitiveness of 
markets, so the economic arguments point the other way in favour of a duty to provide 
full disclosure. But do these economic considerations similarly rule out an implied 
duty to disclose information during the performance of contracts? 

Consider a case of a contract of carriage of goods by road, where the owner of 
the goods hears on the radio that the main road is blocked due to an accident. Should 
the owner give this information to the carrier so that the delivery is not delayed, 
or can the owner simply leave the carrier to fend for itself, with the result that the 
carrier breaks the contract by delivering the goods late? Here, the economic analysis 
points towards a duty to disclose the information. The failure to disclose the 
information would simply increase the costs of performance to the carrier to the 
extent of the damages payable for delay and the opportunity costs caused by having 
a lorry stuck in a traffic jam, with no benefit to the owner of the goods. Since these 
costs could be avoided at the price of a telephone call, the criterion of wealth 
maximisation suggests that an implied duty of disclosure of this information should 
be imposed. 

A similar conclusion emerges from an alternative analysis of this example in terms 
of the value of co-operation.‘ If we assume that the common law recognises a 





*Professor of English Law, London School of Economics. 
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2 eg Consumer Credit Act 1974, ss 60, 63. 

3 Kronman, ‘Mistake, Disclosure, Information and the Law of Contracts’ (1978) 7 Journal of Legal 
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basic value that the legal rules should be structured to promote the proper performance 
of contracts by requiring, where necessary, an implied duty of co-operation, then 
again we should expect the law to impose an implied duty to disclose information 
in these circumstances. The duty to disclose information would assist the successful 
completion of contracts by requiring a minimal and inexpensive mutual duty to 
safeguard the other contracting party’s interests. 

It seems likely that, in practice, businesses do recognise this degree of mutual 
interest and co-ordination, and conduct their affairs accordingly, regardless of the 
existence or absence of legal duties. The need to preserve good business: relations 
with regular contractors, the self-interest in having contracts performed according 
to plan, and the avoidance of situations which will cause conflict will be among 
the many factors which will induce the owner of the goods in such cases to warn 
the carrier of the risk of delay. But the question arises, to what extent does the 
law also acknowledge this duty to give information? 

In the United States, this question is gradually being subsumed under the implied 
term of a duty of good faith and fair dealing in the performance of contracts. This 
originated as s 1-203 of the Uniform Commercial Code,’ but has rapidly developed 
into a general principle of uncertain scope for all contracts. The Restatement of 
Contracts, Second, s 205, endorses the general principle and gives the following 
pertinent illustration: 


A suffers a loss of property covered by an insurance policy issued by B, and submits to B 
notice and proof of loss. The notice and proof fail to comply with requirements of the policy 
as to form and detail. B does not point out the defects, but remains silent and evasive, telling 
A broadly to perfect his claim. The defects do not bar recovery on the policy.’ 


Similar techniques can be used in civil law systems, where the Civil Codes establish 
the general principle of a requirement of good faith in performance.’ The closest 
doctrine in English law which might prove helpful to the insured’s claim is some 
species of estoppel, such as estoppel by convention,” or perhaps promissory 
estoppel as a form of modification of the contract,'° but this avenue might be 
obstructed by the absence of any express statement by the insurer. 

Compared to the plenitude of material in foreign jurisdictions, the English common 
law hardly makes any reference to the question of disclosure of information during 
the performance of contracts. It seems likely, if the parties to the contract expressly 
provide for the disclosure of information, that this term will be enforceable. For 
example, insurance contracts regularly contain the condition that the insured should 
notify the insurer of any changes in circumstances affecting the risk. It is also possible 
that within recognised fiduciary relationships, such as a partnership, the courts might 
imply as an aspect of the fiduciary duties a duty to disclose information. Surprisingly, 
there is little authority on the point. For example, in the law of agency one might 
expect the principal to be under a duty to keep the agent informed so that the agent 





5 Farnsworth, ‘Good Faith in Performance and Commercial Reasonableness under the Uniform 
Commercial Code’ (1963) 30 U Chicago L Rev 666; Burton, ‘Good Faith Performance of a Contract 
Within Article 2 of the Uniform Commercial Code’ (1981) 67 Iowa L Rev 1. 

6 Fortune v National Cash Register Co (1977) 373 Mass 96, 364 NE 2d 1251. 

7 American Law Institute, Restatement of the Law, Second, Contracts 2d (St Paul, Minn, 1981) s 205, 
Illustration 7, based on Johnson v Scottish Union Ins Co (1929) 160 Tenn 152, 22 SW 2d 362. 

8 France: Code Civil, Arts 1134, 1150, 1153; J. Ghestin, Traité de Droit Civil: Le Contrat (Paris, 
1980) s 184; Germany: BGB, s 242; for the Roman Law origins, see F.H. Lawson, A Common Lawyer 
Looks at the Civil Law (1955) pp 59, 124. 

9 Amalgamated Investment and Property Co Ltd v Texas Commerce International Bank Ltd [1982] QB 84. 

10 Central London Property Trust Ltd v High Trees House Ltd [1947] KB 130. 
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can perform his undertaking efficiently, but there is a stark absence of any authority 
with respect to duties imposed on the principal. At the same time, the agent is, 
of course, under a strict duty to avoid conflicts of interest, but it has been held 
that the agent is not under any duty to disclose his own breach of contract or 
dereliction of duty.'' In the absence of express terms and the development of 
fiduciary duties, the English courts must fall back on implied terms of the contract. 

Implied terms are usually treated by the English courts as default rules, that is, 
rules to govern the contractual relation in the absence of express agreement. The 
courts try to impute these default rules to the presumed intent of the parties. This 
fits into the economic analysis of default rules which suggests that, to minimise 
transaction costs, the rules should be those which the parties would have negotiated, 
were the costs of negotiation low or absent.'? A general default rule prescribing 
the disclosure of information during the performance of contracts, based upon the 
unexpressed intentions of the parties, may be difficult to establish. The courts are 
far more likely to acknowledge the existence of a duty with a much narrower scope. 
For example, the particular instance of a duty to disclose information of the implied 
term to give reasonable notice of termination of contract is well established, and 
can be effective in the teeth of apparently contrary provisions in the contract.'3 But 
to develop the implied term beyond such narrow instances renders it vulnerable 
to two kinds of objections. 

First, the disclosure of the information might prevent the owner of the information 
from taking commercial advantage of it in another context with different contracting 
parties. In which case, it would be hard to impute an intention to disclose this 
information from the outset.'* This point might be met by a requirement of confi- 
dentiality, though such an elaboration of the implied term incorporating the difficult 
idea of confidential information would certainly deter the court from regarding the 
implied term as being easily justified by reference to the intentions of the parties. 
The more complex the intention is alleged to have been, the less likely the court 
will accept that it can justify the implication of a term. 

Second, the court may be reluctant to imply a duty to disclose the information 
where the information can only be obtained at some considerable cost. This proved 
to be one of the decisive considerations leading to the rejection of an implied duty 
to provide information by the Court of Appeal in Reid v Rush and Tompkins Group 
Plc.'5 The plaintiff was injured in a road accident whilst working for the defendant 
employers abroad. Being unable to claim compensation from the other driver because 
of the absence of compulsory third party liability insurance in Ethiopia, the plaintiff 
argued that his employers were in breach of an implied term which imposed a duty 
to advise employees of the risks which might arise from working abroad and advise 
them to obtain the appropriate insurance cover. One of the reasons given for rejecting 
the existence of the alleged implied term was that such a term would impose upon 

employers too great an obligation to acquire information about foreign legal and 
social systems.'* Again, this objection to the implied term could be met by quali- 


11 Healey v Société Anonyme Française Rubastic [1917] 1 KB 946. 

12 R. Posner, Economic Analysis of Law (Boston, 3rd ed, 1986) p 81; Goetz and Scott, ‘The Limits 
of Expanded Choice: An Analysis of the Interactions Between Express and Implied Terms’ (1985) 
73 Calif L Rev 261; Ayres and Gertner, ‘Filling Gaps in Incomplete Contracts: An Economic Theory 
of Default Rules’ (1989) 99 Yale LJ 87. 

13 Staffordshire Area Health Authority v South Staffordshire Waterworks Co [1978] 3 All ER 769. 

14 For similar points based upon game theory, see Johnston, ‘Strategic Bargaining and the Economic 
Theory of Contract Default Rules’ (1990) 100 Yale LJ 615. 

15 [1990] 1 WLR 212; [1989] IRLR 265. 

16 [1989] IRLR 273. 
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fying its content, so that it only applied to information already possessed or which 
could be acquired by trivial steps, but the courts seem unwilling to develop implied 
terms of this degree of complexity. 

It is for these reasons, perhaps, that English courts have been unwilling to recognise 
a duty to disclose information during the performance of contracts as a general default 
rule. But, as well as default rules, it must be recognised that implied terms can 
also serve as a technique by which courts impose obligations on parties in particular 
standard types of contractual relations for the purpose of establishing a just and 
fair balance of obligations. These implied terms, often said to be implied by law, 
suggest a model for the contractual relation which will be presumed to govern the 
relation in the absence of express contrary provision. The implied terms are not 
those which were perhaps intended, but rather those which are reasonable or 
reasonably necessary.” The origin of these terms may lie in an appreciation of 
how a fair allocation of risks between the parties may be achieved, or they may 
be based on the goal of promoting the successful performance of contracts. Many 
of these model contracts have been consolidated in statutes such as the Sale of Goods 
Act 1979. The question arises whether, in the process of drafting such model contracts 
on the basis of a fair allocation of risks or the need to ensure co-operation, the courts 
have incorporated an implied term to disclose information during the performance 
of the contract. 

In one of these standard types of contract, the contract of employment, the case 
law may have been moving gradually towards the recognition of an implied duty 
to give information during the performance of contracts. This is particularly fertile 
territory for the duty, because it fits into the traditional pattern of master and servant 
law which required loyalty and co-operation from the servant. These duties can 
be extended easily to include disclosure of information acquired by the servant in 
the course of employment. In recent years, the courts have imposed equivalent implied 
duties upon the employer, such as the duty to be careful and considerate,'8 and to 
take reasonable care to avoid injury to the employee’s health.'® Although the courts 
have not so far expressly adopted a presumptive default rule of disclosure of informa- 
tion during performance of contracts, such a rule may be developing out of a number 
of strands in the cases on employment law, culminating in the recent House of Lords 
decision in Scally v Southern Health and Social Services Board.® Although at 
present isolated from each other, once combined, these strands in employment law 
drawn from the fields of safety, discipline and incorporated terms, point strongly 
towards an emerging duty of disclosure during the performance of contracts of 
employment. 

In the context of health and safety at work, the duty of disclosure of information 
derives from the employer’s acknowledged duty to devise a reasonably safe system 
of work. It would clearly frustrate the purpose of this duty to avoid industrial accidents 
if the employer were not under a simultaneous duty to explain to employees how 
the safe system should be operated. For example, in General Cleaning Contractors 
Ltd v Christmas,?' a window cleaner was injured by a fall.after a sash window 
suddenly closed. In his claim for compensation, the employer denied liability on 
the ground that it provided safety-belts, though in fact these were not used because 
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no suitable hooks on the building were available. The House of Lords held the 
employer liable on the ground that the employer neither gave instructions to the 
employees to test the windows nor provided wedges to prevent them from closing. 
Lord Oaksey declared that ‘it is the duty of an employer to give such general safety 
instructions as a reasonably careful employer who has considered the problem 
presented by the work would give the workmen.’” More generally, Lord Reid 
observed that ‘it is the duty of an employer to consider the situation, to devise a 
suitable system, to instruct his men what they must do and to supply any implements 
that may be required.” 

The example of safety concerns technically claims in tort, so that the duty to give 
information affects the standard of care required, but clearly it could make no 
difference were the action to be framed in contract, for the implied terms of the 
contract also impose the same duty to provide a safe system of work. The tortious 
origins of the implied term affects, however, the scope of the duty to provide 
information. In Reid v Rush and Tompkins Group Plc, discussed above, one of 
the other reasons why the plaintiff’ s claim was rejected was because it was conceived 
as equivalent to a claim for economic loss in negligence. The Court of Appeal was 
unwilling to achieve through an implied term of the contract what it could not achieve 
in the ordinary law of tort, namely damages for financial loss without a voluntary 
assumption of responsibility. This decision contains a profoundly unsatisfactory 
development in the law. In effect, the Court of Appeal is arguing that, in this context 
of disclosure of information, only an express term can ground liability, for an implied 
term would generate greater liability than is possible in the law of tort. This turns 
the reasoning of Tai Hing Cotton Mill Ltd v Liu Chong Hing Bank Ltd” on its 
head. The prohibition against tort duties being permitted to circumvent contractual 
arrangements is turned around, so that the limitations on recovery between strangers 
in the law of tort is used to confine the possibility of recovery between parties to 
a contract. 

The cases on discipline of employees alert us to the possibility of another limitation 
of the implied duty of disclosure. From Bell v Lever Bros Ltd, it appears to be 
well established that an employee is not under an implied duty to disclose his own 
breach of contract.” This reflects perhaps the more general principle that a person 
should not be placed under a duty to incriminate himself.?* Nevertheless, the courts 
have forged an important exception to this principle. They now recognise that a 
duty to disclose information will apply to breaches of contract by other, perhaps 
subordinate, employees.” This development may fit into the view that senior 
managers of a company owe duties of loyalty which can be almost equivalent to 
the fiduciary duties owed by directors. 

The third field of employment law to be highlighted as an instance where duties 
of disclosure arise during performance of the contract concerns the terms of the 
contract of employment governing fringe benefits and deferred remuneration. 
Although an employee can be expected to keep himself or herself informed of the 
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main terms of the contract of employment, especially the central ingredients of the 
_wage—work bargain such as hours, many of the terms of the contract will only 
be discoverable through a reading of other documents, such as a collective agreement, 
works rules, and a trust deed establishing an occupational pension scheme. This 
practice of incorporation of terms by reference to other documents gives rise to 
an implied duty imposed upon the employer to inform the employee of those terms. 

The recent decision of the House of Lords in Scally v Southern Health and Social 
Services Board”! illustrates this application of the duty. The plaintiff doctors sued 
their employer for the employer’s failure to bring to their notice the right to purchase 
added years of pension entitlement at advantageous rates before that right lapsed. 
The pension rules were set by Regulations issued by the Department of Health, 
which were incorporated by reference into the contract of employment. When the 
Regulations were altered, the employer failed to alert the plaintiffs to the valuable 
opportunity, so the plaintiffs failed to take the necessary action until the Regulations 
had once again been altered. The House of Lords decided that the employer had 
broken an implied term to draw this valuable right to the plaintiffs’ attention. The 
term was not merely a reasonable one, but a necessary one, in the circumstances 
that the pension right was not a term of the contract directly negotiated by the 
plaintiffs, but rather depended upon rules determined by a third party, in this case 
the Department of Health, and that the employee could not reasonably be expected 
to be aware of the right unless it were drawn to his attention. 

These three strands of development in the cases concerning the contract of employ- 
ment may point to the emergence of an implied duty to disclose information during 
the performance of a contract. But it has to be acknowledged that the House of 
Lords in Scally v Southern Health and Social Services Board confined their discussion 
to the narrowest possible view of the facts and declined to regard the case as founded 
on any general principle applicable to all contracts of employment, let alone contracts 
in general. In addition, since the case concerned disclosure of information about 
the terms of the contract, and since the economic arguments lie in favour of disclosure 
of terms as opposed to more general facts and circumstances surrounding the 
transaction, then we may suspect that the courts would look far less favourably on 
the implication of a term to disclose other kinds of information, a reluctance amply 
illustrated in Reid v Rush and Tompkins Group Plc. 

Outside the contract of employment, older cases have stifled the development 
of a duty to disclose information during the performance of the contract.2? The 
courts have viewed such an implied term as in conflict with a more basic right of 
every individual to go about his business as he chooses, even where the exercise 
of that right obstructs successful performance of existing contracts. At most, the 
courts have been prepared to imply a duty to disclose information where that 
information is exclusively in the possession of one party and, without it, the other 
party cannot perform a central obligation under the contract. For example, if a seller - 
of goods has to acquire an export licence, it will be an implied term that the buyer 
must co-operate by telling him the destination of the goods and other information 
which is required to obtain the licence. 

This reluctance to develop an implied term to disclose information during the 
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performance of the contract stems from the courts’ understanding of implied terms 
as default rules. As long as implied terms are restricted in their ambit by the 
supposition that they must qualify as terms which would have been agreed in the 
absence of transaction costs, then the rugged individualist image of parties being 
reluctant to concede any additional obligations will prevent the development of implied 
duties of co-operation. But there are many contrary instances of the courts defining 
a broader scope for implied terms based upon such concerns as a fair allocation 
of risk or the promotion of successful performance of contracts. As the cases involving 
the contract of employment illustrate, these concerns can generate an implied duty 
to disclose information during the performance of contracts. Perhaps these cases 
indicate the potential for the development of a more general principle requiring 
disclosure of information throughout the law of contracts. 


Judicial Understanding of the Contract of Employment 
Lesley Dolding and Catherine Fawlk* 


The extent to which judges are prepared to exercise their powers to regulate the 
employment relationship may be of particular importance at a time of high unemploy- 
ment in a deregulatory environment. The preliminary decision of the Court of Appeal 
in Johnstone v Bloomsbury Area Health Authority' raises a number of issues 
relating to this question in the context of the working hours of junior hospital doctors. 
The detrimental effects of the long hours worked by some employees, both to 
themselves and to third parties, is now well recognised? and the problems facing 
inexperienced and overworked doctors in particular had also received limited judicial 
recognition prior to Johnstone. In Johnstone, however, in response to the plain- 
tiff’s direct challenge to the well-established working practices of junior doctors, 
a majority of the Court of Appeal refused to strike out the plaintiffs claim that 
the working hours required of him by the Authority were such as to put the latter 
in breach of its duty to take reasonable care for his health and safety. The importance 
of the case lies not only in the impetus which it gave to the junior doctors’ 
campaign,’ but more generally in the judicial approaches taken towards the 
relationship between managerial prerogative and employee protection. 
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The plaintiff had been employed by the defendant Authority as a senior house 
officer under a contract of employment which required him to work a basic 40 hour 
week and to be available on call for a further 48 hours on average per week. In 
reliance on this clause, the Authority claimed to be entitled to require him to work 
considerably more than 88 hours, provided the average was not exceeded in a given 
period. The plaintiff alleged, for example, that in some weeks he had worked more 
than 100 hours and that on one weekend he had worked a 32-hour shift with only 
30 minutes sleep. He claimed that being required to work such intolerable hours 
with deprivation of sleep had caused him to suffer personal injury in the form of 
stress, exhaustion and depression and had put his patients at risk. 

By the time the case came before the Court of Appeal, the plaintiff no longer 
worked for the Authority and his particulars of claim were for damages and for 
declarations that he could not lawfully be required to work under his contract of 
employment: 


(a) for a continuous period of more than 24 hours without a break of not less than 8 hours; and 

(b) for so many hours in excess of his standard working week as would foreseeably damage 
his health, notwithstanding that the total number of such excess hours worked by him 
might on average be less than 48 per week.’ 


In addition, the plaintiff sought a declaration that his contract was contrary to 
s 2(1) of the Unfair Contract Terms Act 1977 (UCTA) and that it was void on the 
grounds of public policy. The main issue before the Court was the Authority’s appeal 
against a refusal to strike out the prayer for declaration (b); a second appeal, brought 
by the plaintiff, was against a decision to strike out his applications in respect of 
UCTA and public policy. For the purposes of the appeals, the allegations of fact 
were assumed to be correct. 


The Main Appeal 


The gist of the plaintiff's case was that the Authority, by requiring him to work 
such long hours, was in breach of its duty to take reasonable care for his health 
and safety; the Authority argued that as this requirement was an express term of 
the contract of employment, it was lawfully entitled to enforce it.* It is clear that 
all three members of the Court of Appeal were of the opinion that the working hours 
of junior hospital doctors, as typified by Dr Johnstone’s, was a matter of grave 
public concern’; what is interesting is the extent to which, and the methods by 





the 1988 Clapham rail disaster, which criticised excessive overtime; see The Financial Times, 15 August 
1991. The question of working time is likely to receive further consideration in the UK, not least 
as a result of the European Commission’s Draft Directive on the Organisation of Working Time 
(COM(90) 317 final, OJ 1990 C254; amended proposal in COM(91) 130 final, OJ 1991 C124). Based 
on Article 118a of the Treaty of Rome, it may be adopted by a qualified majority vote and aims to 
introduce uniform rules for maximum working hours and minimum rest periods. Note, however, the 
concern expressed by the British Medical Association in their evidence to the HL Select Committee 
(see supra n 2, at p 31) that the various derogations permitted in Article 12 of the Directive are ‘likely 
to lessen the impact’ of the new arrangements proposed for junior hospital doctors. 

5 The original claim had specified a maximum working week of 72 hours (see supra n 4), but this was 
amended on the grounds that, according to plaintiff's counsel, the figure was an arbitrary one and 
evidence at the trial might establish that the plaintiff's safe working hours were more or less than this. 

6 It was on this basis that the Authority conceded that the plaintiff had an arguable case in respect of 
declaration (a), as there was no express term which contradicted it. 

7 [1991] IRLR 118. See Stuart-Smith LJ, at p 122; Legatt LJ, at p 123 and Browne-Wilkinson VC, 
at p 124. 
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which, each was prepared to give legal effect to this opinion. Three main issues 
were considered by the Court: the nature of the duty of care; the relationship between 
express and implied terms of the contract of employment; and the construction of 
the express term ‘to be available on call for a further 48 hours on average per week.’ 


The Nature of the Duty 


The last decade has seen a spate of largely unsuccessful attempts by plaintiffs to 
use the duty of care in negligence in order to circumvent the perceived inadequacies 
of the law of contract. In particular, several recent cases have relied on Lord 
Scarman’s dictum in Tai Hing Cotton Mill Ltd v Liu Chong Hing Bank® in order 
to deny the plaintiff relief: 


Their Lordships do not believe that there is anything to the advantage of the law’s development 
in searching for a liability in tort where the parties are in a contractual relationship. This 
is particularly so when the parties are in a commercial relationship . . . their Lordships believe 
it to be correct in principle and necessary for the avoidance of doubt to adhere to the contractual 
analysis. 


It is, therefore, perhaps not surprising that the Authority invoked Lord Scarman’s 
words in order to argue that the nature and extent of the duty of care owed to the 
plaintiff had to be analysed purely in terms of the contract of employment, thus 
opening the way for the contention that there could be no implication of a term 
which conflicted with the express requirement for the plaintiff to be available for 
an average of 48 hours overtime per week. However, a number of comments must 
be made about the use of Tai Hing in this context. 

First, in Tai Hing and in those cases in which it has been applied, the plaintiffs 
were arguing either for the creation of a new tortious duty or for the extension of 
an existing duty beyond recognised parameters; the duty claimed in Johnstone, namely 
that of an employer to take reasonable care for the health and safety of his employee, 
is well established in law? and was expressly recognised as such by all three 
members of the Court of Appeal, Stuart-Smith LJ stating that Tai Hing was ‘not 
in point here.’ Second, reference to Tai Hing of course raises the vexed question 
of concurrent liability in tort and contract, and it is in the consideration of the 
nature of this well-established duty of care that the unanimity of the Court seems 
to disappear. If one looks to past authorities,'' it is apparent that the House of 
Lords in Lister v Romford Ice & Cold Storage Co Ltd” considered that a negligent 
act could give rise to an action in tort or for breach of an implied term of the contract 
of employment; in Davie v New Merton Board Mills Ltd," liability was regarded 
as arising in tort, but Viscount Simonds considered that it could also be based on 
an implied term of the contract; further, in Matthews v Kuwait Bechtel Corpn,"4 
the Court of Appeal permitted a worker, injured abroad, to base his claim in contract 
in order to bring it within the jurisdiction of the English courts. In reliance on these 








8 [1986] AC 80 (PC), at 107. See also, for example, National Bank of Greece SA v Pinios Shipping 
Co (No 1) [1990] AC 637 and Banque Keyser Ullman SA v Skandia (UK) Insurance Co Ltd [1990] 
1 QB 665. 

9 See for example Wilsons & Clyde Coal Co Ltd v English [1938] AC 57 (HL). 

10 For a consideration of the important differences which still exist between actions in tort and contract, 
see Chitty on Contracts (London: Sweet & Maxwell, 26th ed, 1989) Vol I, paras 6—8. 

11 See generally J. Munkman, Employer’s Liability (London: Butterworths, 11th ed, 1990) p 86. 

12 [1957] AC 555. 

13 [1959] AC 604, at 619. 

14 [1959] 2 QB 57. 


July 1992] Judicial Understanding of the Contract of Employment 


cases, John Munkman maintains that ‘liability rests upon tort rather than on contract 
... (but) .. . liability can still be based on contract where there is some advantage 
in doing so.’! This, however, is not the approach taken by Browne-Wilkinson 
VC: making no reference to the above authorities, he considered that after Tai Hing 
‘where there is a contractual relationship between the parties their respective rights 
and duties have to be analysed wholly in contractual terms.’'* Although one must 
bear in mind that these earlier decisions were in the context of employment contracts 
where there was no express term which arguably contradicted the duty of care, with 
only limited attention being paid to the analysis of the duty, it is submitted that 
it is going too far to use Tai Hing in this way, for Lord Scarman’s statement was 
made in the context of a commercial contract, where the duty claimed was, in the 
opinion of the Privy Council, wider than that previously recognised." Further, one 
of Lord Scarman’s justifications for his approach was that in a contractual relationship, 
‘the parties have, subject to a few exceptions, the right to determine their obligations 
to each other.’'8 Although the Privy Council clearly thought that the principle 
could be applied to contracts of employment,'? it could be argued that application 
is particularly inappropriate to most employment relationships, especially one where 
it is recognised that ‘the NHS is effectively a monopoly employer.’ Turning to 
Legatt and Stuart-Smith LJJ, the former adopted a similar view to the Vice-Chancellor, 
stating that after Tai Hing the scope of the employer’s duties was ‘delimited by 
contract’?!; the latter, however, took the optional approach indicated above, citing 
Matthews in support: for him, the important distinction was not between tort and 
contract, but between terms implied in law and terms implied in fact.” 


Express and Implied Terms: Interaction and Construction 


It may be trite law that a term will not be implied into a contract if it contradicts 
an express term. The stark reality of what this can mean for many employees, 
however, is revealed in the judgment of Legatt LJ: as express terms take precedence 
over implied terms, any duty of care — such as the one claimed here — which was 
not compatible with Dr Johnstone working an average of 48 hours overtime per 
week, would not be implied. Essential to this conclusion was the construction put 
on the term by Legatt LJ that ‘the doctor’s duty to make himself available has as 
its correlative a right in the employer to take advantage of his availability by requiring 
him to work.” Further, having recognised that the terms of service offered to 
junior hospital doctors ‘may indeed be scandalous,’ his advice to such doctors was 





15 Munkman, op cit at p 86. See also Chitty, op cit Vol 1, para 8 and Vol 2, para 3935, to the same effect. 

16 [1991] IRLR 118, at 124. 

17 The statement was also made without any review of the earlier cases which have permitted concurrent 
liability in contract and tort for professional negligence. See Hepple and Matthews, Tort: Cases and 
Materials (Butterworths, 4th ed, 1991) p 200. 

18 [1986] AC 80, at 107. 

19 ibid. 

20 [1991] IRLR 118 per Stuart-Smith LJ, at 122. But see Reid v Rush and Tompkins Group Plc [1989] 
3 All ER 228, where the Court of Appeal did apply Lord Scarman’s dictum to a contract of employment, 
rejecting the employee’s claim; Ralph Gibson LJ stated, at p 244, that ‘Lord Scarman was referring 
to the “right” to determine obligations and was not dealing with the capacity of a party to procure 
changes in the contract.’ Note, however, in that case the employee was attempting to extend the 
employer’s duty of care to cover economic loss. 

21 ibid p 123. 

22 See below. 

23 See Chitty, op cit para 903. 

24 [1991] IRLR 118, at 123. 
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nevertheless that ‘those who cannot stand the heat should stay out of the kitchen.’ 
It is submitted that this apparent endorsement of the consequences of contractual 
supremacy is an unacceptable judicial response to a serious problem and one which 
fails totally to acknowledge a major concern in the instant case, namely the (sometimes 
fatal) consequences to third parties of excessive working hours. 

In contrast, Browne-Wilkinson VC (a former President of the Employment Appeal 
Tribunal (EAT)) considered that some limitations had to be placed on the ‘oppressive’ 
and ‘intolerable’ working hours of junior doctors. However, his adherence to the 
accepted analysis of express and implied terms forced him to the conclusion that, 
had the clause ‘on its true construction’ imposed an absolute obligation to work 
an average of 48 hours overtime per week, it would have precluded the argument 
that the employer, in requiring such overtime, was in breach of the implied duty 
of care. The Vice-Chancellor avoided this conclusion by departing from Legatt LJ’s 
construction and holding that the obligation to be available for an average of 48 
hours overtime, gave the Authority a discretion as to the number of hours it called 
on the plaintiff to work, and it was this discretion which was subject to the implied 
duty of care as claimed by the plaintiff. 

Not content with using what is, it is submitted, a liberal interpretation of the express 
term in order to assist the plaintiff, Stuart-Smith LJ appeared to base his refusal 
to strike out Dr Johnstone’s claim on the proposition that as the duty of care was 
a term implied in law,” rather than one based on the intention of the parties, it 
could not be limited by any express requirement in the contract to work 48 hours 
overtime. One must comment, however, that although courts have tended, when 
construing contracts, to distinguish between terms implied in fact and terms implied 
in law — the former being based on the presumed intentions of the parties, the latter 
regarded as duties ‘derived from the judges’ views of the social and commercial 
requirements of the situation”! — there appears to be no authority (and none was 
cited) for this particular use of the distinction; on the contrary, the rule that a term 
will not be implied if it contradicts an express term would appear to apply equally 
to both.” 

Thus, although a majority of the Court held that the plaintiff had an arguable 
claim at common law, it was a decision reached by very different routes. Indeed, 
it is difficult to assess the implications of the decision in Johnstone, not only because 
of the wide range of opinions expressed, but also in view of the absence of any 
reference in the judgments to recent cases dealing with the interaction of express 
and implied terms in the contract of employment, most notably those concerned 
with the extent of an employer’s power to relocate his employees. In the controversial 
case of Rank Xerox Ltd v Churchill,® for example, a case which might be con- 
sidered to represent the high water mark of contractual orthodoxy, the contracts 
of six secretaries employed at the company’s London headquarters provided that 
‘The company may require you to transfer to another location.’ When the employer 
requested them to move to Marlow, they declined and claimed redundancy payments. 





25 ibid. 

26 ibid at 124. 

27 See supra n 9. 

28 M.R. Freedland, The Contract of Employment (Oxford: Clarendon Press, 1976) p 38. 

29 See Chitty, op cit Vol 1, para 903. Whether the distinction was ever sound in relation to contracts 
of employment (see Freedland, op cit p 38), it has come under increasing pressure from the objective 
approach taken towards implication of terms in recent cases, such as Mears v Safecar Security Lid 
[1982] IRLR 183 (CA). 

30 [1988] IRLR 280 noted; S.H. Foster, (1989) 52 MLR 251. 
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The EAT held that the majority of the Industrial Tribunal had erred in finding that 
the express term was ambiguous and thus subject to the implication of a ‘reasonable 
daily travelling distance’ limitation.3'! According to the EAT, the express term 
entitled the employer to require the secretaries to move to Marlow and so they were 
not redundant within the meaning of s 81(2) of the Employment Protection (Consoli- 
dation) Act 1978. If one considers Stuart-Smith LJ’s analysis of implied terms in 
this context, although it cannot be said to represent the law, there may be 
considerable sympathy for the approach, for, as Wood J admitted, both lay members 
of the EAT in Rank Xerox initially held the same opinion as the lay majority in 
the Industrial Tribunal, namely that the open-ended mobility clause was entirely 
inappropriate for the secretaries in question. Further, with regard to the Vice- 
Chancellor’s analysis, it is submitted that his judgment lends support to a more liberal 
and extensive application of implied terms, on the basis of ‘ambiguity’ or ‘discretion’ 
in express terms, than was permitted by the (eventual) decision in Rank Xerox.* 


The Unfair Contract Terms Act 1977 (UCTA) 


The general availability of UCTA to assist consumers and victims of negligence 
is well known; the precise nature and extent of its application to contracts of 
employment is less certain. In Johnstone, the Court refused to strike out the plaintiff s 
alternative claim that the clause in his contract requiring him to be available for 
48 hours overtime on average per week, was rendered ineffective by s 2(1) of UCTA. 
The relevant parts of the section are: 


A person cannot by reference to any contract term ... exclude or restrict his liability for 
death or personal injury resulting from negligence. 


Section 1(1) provides: 


‘Negligence’ means the breach: ` 

(a) of any obligation, arising from the express or implied terms of a contract, to take 
reasonable care or exercise reasonable skill in the performance of the contract; 

(b) of any common law duty to take reasonable care or exercise reasonable skill ... .35 


In the opinion of the Court (Stuart-Smith LJ delivering the main judgment, with 
which the other members agreed), s 2, together with s 13(1), which brings within 
the ambit of s 2 terms that exclude or restrict the relevant obligation or duty itself, 
was wide enough to cover the offending clause. Although not obviously in the form 





31 Which, in the opinion of the Tribunal majority, would have been implied in the absence of any express 
term to the contrary, applying the guidelines set out by Browne-Wilkinson J (as he then was) in Jones 
v Associated Tunnelling Ltd [1981] IRLR 177 (EAT). 

32 Even the versatile implied duty of trust and confidence, or co-operation, between employer and employee 
(see Browne-Wilkinson J in Woods v W M Car Services (Peterborough) Ltd [1981] IRLR 347 (EAT)) 
does not appear to have been used in this way. 

33 [1988] IRLR 280, at 282. 

34 See also United Bank Ltd v Akhtar [1989] IRLR 507 (EAT), where it was conceded by the employer 
that the operation of the express mobility clause was limited by the implied duty of co-operation. 
Knox J took the opportunity, however, when referring to the duty, to state (at 512) that ‘it is proper 
to imply an overriding obligation in the terms used by Browne-Wilkinson J which is independent of 
and in addition to the literal interpretation of the actions permitted to the employer under the terms 
of the contract.” : 

35 By virtue of s 1(3), the restrictions in s 2(1) apply only to ‘business’ liability, which specifically includes 
that of a ‘local or public authority’; see s 14. Further, Schedule 1, para 4 specifically extends the 
protection of s 2 to contracts of employment, but only in favour of the employee. 1 
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of a restriction or exclusion, the Court followed the approach taken in Phillips 
Products Ltd v Hyland% and approved by the House of Lords in Smith v Eric S 
Bush,” that if one looked to the substance of the clause, it could be argued that 
its effect was to limit the ambit of the duty of care. 

Although this preliminary consideration by the Court of Appeal leaves unanswered 
several questions relating to the control exercised by UCTA over exemption clauses 
in contracts, the willingness of the Court to apply the Act in Johnstone does 
temper the harsh consequences for employees, which might otherwise follow from 
the analysis of express and implied terms adopted by the majority of the Court. 
Further, although a detailed analysis of the possible applications of UCTA to contracts 
of employment is beyond the scope of this note, mention should also be made of 
s 3 of the Act. This provides for judicial scrutiny of contractual terms on the following 
basis: 


3(1) ... as between contracting parties where one of them deals as a consumer or on the 
other’s written standard terms of business. 
(2) As against that party, the other cannot by reference to any contract term ... 
(b) claim to be entitled — 
(i) to render a contractual performance substantially different from that which was 
reasonably expected of him ... 
except in so far as ... the contract term satisfies the requirement of reasonableness. 


Given that most employees are likely to be able to satisfy the definition of 
‘consumer,’ and depending on the courts’ interpretation of ‘reasonableness, ® it 
may be that s 3 could be used by the many employees, such as the secretaries in 
Rank Xerox, who may wish to challenge their employer’s actions but whose remedy 
does not lie in damages for personal injury.*! 

In conclusion, claims based on UCTA are unlikely to provide the most appropriate 
or convenient forms of redress but, given the relative paucity and uncertainty of 
other means of assistance, the Act offers some avenues worth exploring. 


Public Policy 


With Stuart-Smith LJ again delivering the main judgment, the Court of Appeal 
unanimously rejected the plaintiff’s claim that the requirement in his contract to 
-.. work excessive hours was void on the grounds of public policy. In spite of, or perhaps 

“because of, his radical stance on implied terms, Stuart-Smith LJ declined to adopt 
a robust approach to the issue, returning instead to 1938, to the House of Lords’ 
decision in Fender v Mildmay® for the usual warning against extending the 
doctrine beyond the well-recognised categories. His reticence is also understandable 





36 [1987] 2 All ER 620 (CA). 

37 [1989] 2 All ER 514 per Lord Griffiths, at 530. 

38 See generally Chitty, op cit Vol 1, paras 943 and 938 et seq. In particular, one may query how Legatt 
LJ could find negligence as defined in s 1(1) on the basis of his analysis of the contractual obligations 
in Johnstone. See, however, Phillips Products Ltd v Hyland [1987] 2 All ER 620 per Slade LJ, at 625, 
approved by the House of Lords in Harris v Wyre Forest DC [1989] 2 All ER 514, which reversed 
the decision of the Court of Appeal ([1988] 1 All ER 691) on this point. 

39 Sees 12. 

40 Defined ins 11. 

41 Consider also the possibility of using s 2(2). For a suggestion (prior to the Wages Act 1986) that 
s 3 might be used to challenge unreasonable deductions from employees’ wages, see T. Goriely (1983) 
12 ILJ 236. 

42 [1938] AC 1 per Lord Atkin, at 12. 
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given the atmosphere of judicial restraint prevailing in such leading cases as Tai 
Hing and also, as Stuart-Smith LJ expressly recognised, given the particular 
controversy and complexity of the issues of NHS capacity and funding. However, 
in response to the insistence that the policy issue is not justiciable, one might be 
permitted the remark that a judicial decision that junior doctors cannot be required 
to work ‘unreasonable’ hours is likely to have the same disruptive effect on the 
NHS, whether it is reached on the basis of ‘public policy’ or an imaginative use 
of implied terms. 


Conclusion 


The decision in Johnstone adds to the general confusion surrounding the question 
of the proper roles of the law of tort and contract. In the specific context of employ- 
ment relationships, the conflicting judgments of the Court of Appeal also leave 
unresolved several issues of contractual authority of particular significance for 
employees in a working environment marked by high unemployment and weakened 
trade unionism. There is evidence, however, at least in the judgments of Stuart- 
Smith LJ and Browne-Wilkinson VC, of a more positive approach towards the 
problem of managerial prerogative and employee protection, which it is hoped will 
be taken up in future cases. In 1981, when discussing the relationship between express 
and implied contractual terms, Professor Bob Hepple was able to state ‘individual 
bargaining may oust the results of collective bargaining. In practice, however, 
workers’ organisations do not allow this to happen.’# In the changed circumstances 
of today, it may be that the unruly horse of public policy, whether it is articulated 
as such, or whether it takes the form of the Vice-Chancellor’s liberal construction 
or the more radical approach favoured by Stuart-Smith LJ, is an acceptable price 
to pay for some limited control of the more unreasonable exercises of managerial 
prerogative. 


The Retreat from Gillick 
Gillian Douglas* 


The questions of whether children can be said to have any rights and, if so, how 
to classify them, are far from straightforward, and have been the subject of much 
academic debate. They also continue to cause difficulties for the legislature and 
the courts. The recent Court of Appeal decision in Re R (A Minor) (Wardship: Consent 
to Treatment)' is a disturbing example of a case where a court has arguably failed 
to hold the balance between the interests of the child, the parents, and/or society 
at large. 

One basic problem is that we cannot talk straightforwardly about children’s rights 
and assume that we mean the same thing. For example, Freeman has suggested 








43 B.A. Hepple and P. O’Higgins, Employment Law (London: Sweet & Maxwell, 4th ed, 1981) by 
B.A. Hepple, at p 117. 


*Cardiff Law School. 
1 [1991] 3 WLR 592. 
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that we may need to differentiate four categories of such rights — rights to welfare; 
rights to protection; the right to have the same rights that adults enjoy (eg in relation 
to the vote or alcohol); and finally, the right to act independently.? Eekelaar identi- 
fies three interests a child might have which might form the foundation of a claim 
or right. First, a basic interest in receiving ‘[g]eneral physical, emotional and 
intellectual care within the social capabilities of’ the child’s caregivers. Second, 
a developmental interest, whereby the child’s capacities should be developed to his 
or her best advantage. Finally, an autonomy interest, ‘the freedom to choose his 
own lifestyle and to enter social relations according to his own inclinations 
uncontrolled by the authority of the adult world, whether parents or institutions.’ 
Freeman’s and Eekelaar’s first two categories are not particularly controversial, 
though how they are to be satisfied is not as easily answered as might at first be 
thought. But it is the issue of children’s autonomy which has been most problematical, 
and this is also reflected in the case law. 

The starting point must now, of course, be the House of Lords’ decision in Gillick 
v West Norfolk and Wisbech Area Health Authority.‘ This has rightly been regarded 
as a landmark in the legal recognition of children as having a distinct right to autonomy 
in decision making, which might come into conflict with their parents’ wishes, and 
which might be upheld notwithstanding parental opposition. In Gillick, both Lord 
Scarman and Lord Fraser (with whom Lord Bridge agreed), while they differed 
in emphasis and hence in the possible implications of their speeches, took the view 
that parental rights exist for the benefit of the child, and to enable the parent to 
fulfil duties to the child. They do not exist to turn children into the property of 
their parents.* A child who is sufficiently mature to understand the implications 
of an issue is legally capable of taking a valid decision in respect of that issue. 
Although Gillick failed to clarify several points, there is no doubt that the case has 
had tremendous influence on attitudes to how children’s claims to autonomy might 
at least be considered, if not supported, in all situations. Most notably, the Children 
Act 1989 has adopted a Gillick test of maturity to be used by courts in deciding 
whether to give a child leave to start or join in family proceedings (s 10(8)), as 
well as by local authorities in consulting children whom they are looking after as 
to their future plans for such children (s 22(4)(a) and (5)(a)). Children are also given 
the right to refuse a medical or psychiatric examination, notwithstanding a court 
order that one may be carried out (s 43(8); s 44(7)). Yet, the Children Act 1989 
also reasserts the right of parents to be responsible for their children’s upbringing 
in contradistinction to the state’s right to intervene to protect those children deemed 
to be at risk, and has been seen by some as a move back to a family-orientated, 
privacy model of lesser intervention.® In so far as this may seem to imply a return 
to parent power, then Re R, particularly in the judgment of Lord Donaldson MR, 
appears to represent a judicial attempt to move in the same direction, and to strike 


M. Freeman, The Rights:and Wrongs of Children, ch 2. 
J. Eekelaar, ‘The Emergence of Children’s Rights’ (1986) OJLS 161, 170—171. 
[1986] AC 112; hereafter simply referred to as Gillick. 
See J. Montgomery, ‘Children as Property’ (1988) 51 MLR 323. F v Metropolitan Borough of Wirral 
DC and Another [1991] 2 WLR 1132 is an illustration — the Court of Appeal held that a parent’s 
rights in respect of his or her children stem from the duty to care for the child, and ground no action 
in damages against an interfering stranger. 
6 A. Bainham, ‘The Privatisation of the Public Interest in Children’ (1990) 53 MLR 206; S.M. Cretney, 
‘Defining the Limits of State Intervention’ in D. Freestone (ed), Children and the Law; J. Eekelaar, 
‘Parental Responsibility: State of Nature or Nature of the State?’ [1991] JSWFL 37. 
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at the very core of the Gillick principle of respect for the decision-making of ‘mature 
minors’ or, as it is put in Re R, ‘Gillick competent’ children.’ 

Re R is a difficult case, on its facts, for those who wish to uphold as far as possible 
the principle of respect for children’s autonomy. It concerned a 15-year-old girl, 
R, who had suffered emotional abuse and had become suicidal. Fears for R’s mental 
state led the local authority to obtain a place of safety order followed by an interim 
care order. A child psychiatrist who examined R considered that she was ill enough 
to be the subject of an application for compulsory admission to hospital under s 2 
or s 3 of the Mental Health Act 1983, and she was briefly placed in a psychiatric 
ward of a general hospital. A place was then found for her at an adolescent psychiatric 
unit, where her condition was felt to warrant the use of sedatives and other drugs. 
The local authority gave its consent to this being done, but then revoked that consent 
after a duty social worker spoke at length to R by telephone and considered her 
to be lucid and rational, and not ‘sectionable.’ However, the treatment unit took 
the view that it was essential that it be given a free hand to administer such medication 
as it deemed necessary, whether R consented or not. If the local authority declined 
to give such approval, R would probably have to be moved to a psychiatric ward 
after being sectioned. The authority warded R so that the court could sort out the 
problem. At first instance, Waite J accepted the view of Gillick put forward by the 
Official Solicitor (representing R), that 


the parental right to determine whether a child should have medical treatment terminates if 
and when the child achieves a sufficient understanding and intelligence to enable him or her 
to understand fully what is proposed. If the child has the capacity to give a consent valid 
in law, it is not for the court to substitute its own different view. On the other hand, if the 
child is shown not to have that capacity, then the court has the power and duty to substitute 
its own decision if it is different from that of the child.’ 


However, he considered that R lacked such capacity, and he therefore gave leave 
for such medication as was necessary to be given by the unit. The Official Solicitor 
appealed and the Court of Appeal unanimously dismissed his appeal, but for differing 
reasons. There are three aspects of this decision which require examination. 


The Application of the Gillick Test 


All three judges in Re R agreed that R lacked the necessary maturity to decide whether 
to take the medication. Lord Donaldson MR and Farquharson LJ went further. They 
considered that Gillick competence cannot fluctuate on a day-to-day basis so that 
a child is one day regarded as competent, while on another, she is not. The Master 
of the Rolls said: 


What is really being looked at is an assessment of mental and emotional age, as contrasted 
with chronological age, but even this test needs to be modified in the case of fluctuating mental 
disability to take account of that misfortune.’ 


7 It should be said that much of my criticism of the case involves statements which are strictly obiter 
to the decision. One could therefore choose to ignore them and regard the case as insignificant. However, 
the case has not been appealed to the House of Lords and the views expressed by the judges, especially 
the Master of the Rolls, are inevitably going to be taken seriously in future litigation. See In re J 
(a Minor) The Times 14 May 1992. They do also, of course, indicate the thinking of three senior 
judges on the issue of children’s autonomy, and therefore merit consideration in any event. 

8 Per Farquharson LJ, p 607A—B. 

9 At p 602G. 


571 


The Modern Law Review [Vol. 55 


Farquharson LJ considered that it is incorrect to assess: 


the mental state and capacity of the patient at a particular moment in time, isolated from 
the medical history and background. ... It is the task of the court to consider the whole 
of the medical background of the case as well as the doctor’s opinion of the effect of its decision 
upon the patient’s mental state. ! - 


Gillick competence surely involves an intellectual and emotional appreciation of 
the effects and consequences of a certain decision. One either has that understanding, 
or one has not. One might therefore agree that a child who is mentally ill and disturbed 
from day to day probably has not acquired that degree of understanding." On the 
other hand, it might be more honest to admit, even in a case such as R’s, that the 
child is, in fact, capable of the requisite appreciation, albeit only in her lucid periods. 
If this were done, then a court would either have to respect the child’s decision 
or find some other way around it. For example, in relation to R, as was recognised, 
it would be lawful to administer medication without consent, by application of the 
Mental Health Act, s 63. The difficulty is that there is reluctance to ‘section’ young 
people and to stigmatise them thereby.'? Yet, since Parliament has provided a 
mechanism to deal with the precise problem raised in Re R, it might have been 
regarded as preferable to have utilised it, rather than to have meddled with the Gillick 
test. 


The Court’s Powers in Wardship and the Inherent Jurisdiction? 


Another way round the problem of ‘fluctuating’ competence, which was approved 
by all the judges in the Court of Appeal, is to argue that even if the child is competent 
to decide, and even if a parent loses the power to consent for such a mature minor, 
the court does not. This is an issue which Gillick left unclear and which has troubled 
commentators. For example, it has been argued by Eekelaar that the effect of Gillick 
is that: 


where a child has reached capacity, there is no room for a parent to impose a contrary view, 
even if this is more in accord with the child’s best interests. ... The inherent jurisdiction 
of the High Court to intervene in the lives of children rests on the doctrine of the Crown’s 
role as parens patriae. But on what principle can the Crown retain the parental jurisdiction 
when the parent himself has lost it, not through deprivation, but due to the superior right 
of the child?!* 


Lowe and White, on the other hand, take the view that the wardship court is not 
in the same position as a parent because it has a protective as well as a custodial 
jurisdiction. Under the former, it has a duty to protect a ward from harm, but it 
is not acting in the custodial capacity of a parent thereby.'5 This seems more 
convincing because there is no reason why the Crown, simply because it is referred 
to in this context as parens patriae, should be regarded as having no greater power 





10 At p 607G, H. 

11 And it has always been recognised that the easiest way to evade the implications of Gillick is to deny 
that the child has acquired the requisite maturity. 

12 P. Fennell, ‘Informal Compulsion: The Psychiatric Treatment of Juveniles Under Common Law’ 
(forthcoming). 

13 Although the discussion here is in the context of wardship, the same issue must arise in relation to 
the courts’ power to make specific issue orders under the Children Act 1989, s 8. 

14 Eekelaar, op cit p 181. 

15 N.V. Lowe and R. White, Wards of Court (2nd ed, 1986) p 132. 
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than a Crown subject who is a parent. The Court of Appeal judgment in Re R supports 
the conclusion of Lowe and White. Lord Donaldson considered that, whatever the 
theoretical limits of the wardship jurisdiction might be,'® it is clear that, in 
practice, the court’s powers are wider than those of parents. He pointed to the court’s 
power to forbid publication of information about the ward as an example. There, 
however, the court is controlling the actions of third parties which may jeopardise 
the ward’s welfare, and courts have all sorts of powers which individuals lack, which 
is why people resort to them in the first place. Of greater significance is his second 
argument, that since a court can override the decision of a parent in relation to the 
ward, there is no reason why it cannot override the ward’s decision as well. 

Staughton LJ took the same view and relied on a number of wardship cases which, 
he argued, showed a consensus among Family Division judges that the court has 
this greater power. However, the cases he relied on were either decided before 
Gillick," or concerned wards whose views happened to coincide with those of the 
court,'8 or related to wards who were not regarded as mature.'? No doubt there 
have also been numerous unreported decisions involving teenagers whose parents 
warded them because they disapproved of the company they were keeping, but it 
is unclear if a court, post-Gillick, has made an order forbidding such associations 
where the minor is deemed to have been mature. The point is that there does not 
seem to be an authority for the proposition that the wardship court may go against 
the view of a mature ward. 

Yet what of the argument that, if the court may override the views of a parent, 
it must equally be able to override a ward? The issue here is squarely one of 
autonomy. A court may override a parent because it acts as a protector to ensure 
that persons other than the ward act in his or her best interests. This is quite different 
from saying that it should act to prevent a mature ward from taking decisions which 
may objectively not be in his or her welfare. To take this step is to refuse to recognise, 
as Eekelaar puts it, ‘that most dangerous but most precious of rights: the right to 
make [one’s] own mistakes.” By adopting the position it has, the Court of Appeal 
has rejected this view and has firmly entrenched not welfare, but paternalism, as 
its guiding principle in wardship. For it must be emphasised that we are not talking 
about children who do not understand the implications of their decisions, but of 
children who have satisfied the stringent, not to say rigid, requirements laid down 
by Lord Scarman in Gillick before they can be said to be ‘competent.’ A court which 
recognised the spirit of the Gillick decision would have refused to go this far. It 
could, instead, have adopted the approach which has been taken in other situations 
where the wardship court declines to exercise its powers. For example, Re X (a 
Minor) (Wardship: Jurisdiction)?! established a long line of cases where, notwith- 
standing that a ward might suffer possible harm, the court has refused to interfere 
because of competing interests which are felt to be more important. There, the Court 
of Appeal refused to uphold the grant of an injunction to suppress publication of 
a book which contained details about the ward’s father which could cause her 
psychological damage. The Court concluded that, although it might theoretically 
have jurisdiction to make the order sought, it should refuse to do so in the particular 





16 And it has been said that there are no theoretical limits — Re X (A Minor) (Wardship: Jurisdiction) 
[1975] Fam 47 — but see below. 

17 B v B[1968] P 466; Re P [1986] 1 FLR 272 (actually decided in 1981); Re G-U (1984) 5 FLR 811. 

18 Re P, supra; Re B (Wardship: Abortion) [1991] 2 FLR 426. 

19 Re B, supra. 

20 op cit at p 182. 

21 Referred to above, n 16. 
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circumstances. The case has been frequently followed and the principle extended 
to other situations.” There is, therefore, ample precedent for the wardship court 
to refuse to exercise its powers, and it should have followed such precedent here. 

What should be the position where, for example, a Jehovah’s Witness aged 15 
declines a life-saving blood transfusion (as happened in Re E)?” Surely a court 
could not, in conscience, permit the child to die? Here, a court could more justifiably 
hold the child not to be competent to decide. A child must understand all the impli- 
cations of his or her decision and it is arguable that even a 15-year-old cannot really 
be adjudged to understand these in this situation. As Freeman has argued, the correct 
question is to ask, à la Rawls: 


what sorts of action or conduct would we wish, as children, to be shielded against on the 
assumption that we would want to mature to a rationally autonomous adulthood and be capable 
of deciding our own system of ends as free and rational beings? We would choose principles 
that would enable children to mature to independent adulthood.” 


On this basis, we could hold the child not mature. Alternatively, Parliament could 
lay down a fixed age for deeming maturity to determine life-threatening decisions, 
where probably 18 would be better than 16.7% In a sense, both of these solutions 
are evasions, but still preferable in my view, to undermining the whole essence 
of the Gillick principle by allowing a court, on the one hand, to hold a child mature 
and, on the other, to ignore that maturity and disregard the child’s firmly held wishes. 


A Parent’s Power vs That of the Child 


Lord Donaldson went further than his fellow judges by holding that the Gillick case 
does not stand for the view that, once a child is sufficiently mature, the parent’s 
right to decide for him or her is terminated. This is an issue which was certainly 
left open in Gillick, with Lord Scarman seeming quite clearly to assert that the parental 
right is terminated, while Lord Fraser was more circumspect. 

The Master of the Rolls began by pointing out that the fact that someone consents 
to receiving treatment does not create an obligation on a doctor to provide such 
treatment. But this is irrelevant to the issue in Re R, where the medical professionals 
were all agreed that they wanted to give the treatment. He argued that consent is 


merely a key which unlocks a door. Furthermore, whilst in the case of an adult of full capacity 
there will usually only be one keyholder, namely the patient, in the ordinary family unit where 
a young child is the patient there will be two keyholders, namely the parents, with a several 
as well as a joint right to turn the key and unlock the door.?6 


However, we are concerned not with young children, but with those approaching 
the age of majority and maturity, so this point too seems by the by. However, Lord 
Donaldson went on to suggest that Lord Scarman, in addressing such children, was 


22 See Lowe and White, op cit pp 134—140. 

23 Unreported. 

24 op cit at p 57. 

25 Compare the proposals of the Scottish Law Commission in the Report on the Legal Capacities and 
Responsibilities of Minors and Pupils No 110, which chooses 16 as the basic age for determining 
whether a person has legal capacity, but subject to an exception based on the child’s own maturity 
in relation to, inter alia, surgical, medical or dental treatment. See the discussion by A. Bainham 
in ‘Growing up in Britain: Adolescence in the post-Gillick Era,’ paper delivered at the ISFL 7th World 
Conference, Yugoslavia, May 1991. A third approach is to give a power to override even a competent 
adult’s refusal, though perhaps few (and certainly not I) would go this far. 

26 At p 599D. 
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actually concerned with a right of determination rather than a right of consent. He 
quoted Lord Scarman as follows: 


as a matter of law the parental right to determine whether or not their minor child below 
the age of 16 will have medical treatment terminates if and when the child achieves a sufficient 
understanding and intelligence to enable him or her to understand fully what is proposed.?’ 


Picking up on Lord Scarman’s use of the words ‘to determine,’ he argued that this 
is different from, and wider than, a right to consent. 


The parents can only have a right of determination if either the child has no right to consent, 
that is, is not a keyholder, or the parents hold a master key which could nullify the child’s 
consent. I do not understand Lord Scarman to be saying that, if a child was ‘Gillick competent’ 
... the parents ceased to have an independent right of consent as contrasted with ceasing 
to have a right of determination, that is, a veto. In a case in which the ‘Gillick competent’ 
child refuses treatment, but the parents consent, that consent enables treatment to be undertaken 
lawfully, but in no way determines that the child shall be so treated. In a case in which the 
positions are reversed, it is the child’s consent which is the enabling factor and again the 
parents’ refusal of consent is not determinative.78 


What is this supposed distinction between the right to determine, which is lost on 
the child reaching maturity, and the right to consent, which is not? It is not at all 
clear. One might have thought that the right to consent is a part of the right to 
determine; not an alternative to it. For if I have the right to determine that my one- 
year-old child should be inoculated against measles, I must also have the right to 
consent to the injection being given. But if I have no right to determine the length 
of my fifteen-year-old’s hair, how can I give a valid consent to its being cut against 
her wishes? The same distinction between determination and consent has, it is true, 
been drawn by Eekelaar, who has contrasted ‘the role of parental consent when 
supplied to overcome the factual incapacity of a child to enter legal relations and 
the character of the power given to parents to determine matters relating to their 
children.’ He suggests that marriage of under-18s illustrates the distinction. The 
consent of the parent is required, but failure to obtain it does not nullify the marriage. 
The child’s consent is effective, despite the parent’s disapproval. So equally, a child’s 
consent to medical treatment should be effective notwithstanding the failure to obtain 
that of the parent. However, the marriage analogy is not a particularly good one, 
since the parent’s consent to the marriage is a supplementary requirement. It is not 
an alternative to that of the child. Even if a parent does consent, the refusal of the 
child means no marriage can take place. Although Eekelaar may be suggesting that 
this is equally true of medical treatment, it is not what Lord Donaldson seems to 
have had in mind, and it does not help his argument, for he concludes his judgment 
by holding that there 


can be concurrent powers to consent. If more than one body or person has a power to consent, 
only a failure to, or refusal of, consent by all having that power will create a veto. ... A 
‘Gillick competent’ child or one over the age of 16 will have a power to consent, but this 
will be concurrent with that of a parent or guardian.*° 


In other words, for Lord Donaldson, the parent’s consent is not supplementary 
to that of the child, but suffices as an alternative. Only where all his keyholders 
refuse consent does the door remain locked. His justification for this view is a practical 


27 At p 188H—189B. 
28 At p 600E-G. 

29 op cit pp 179—180. 
30 At p 603D. 
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one. He argues that otherwise, doctors would be faced with an impossible dilemma. 
They might be at risk of being sued for trespass, or subject to a criminal charge 
of assault unless they determined, in every case as a matter of law, in whom the 
right of consent resided. Yet, as Staughton LJ points out, this is precisely what 
is implied by Lord Scarman, who talks of the decision ‘whether or not’ the child 
should have treatment. It is also an issue which numerous commentators have noted 
ever since Gillick, and explains why they have concluded that Gillick may empower 
doctors rather than children.*! 

Does it make sense for Lord Donaldson to hold that any consent suffices for 
treatment, but only unanimous refusal can prevent it? It could be suggested that, 
since doctors recommend treatment in the patient’s best interests, it is justifiable 
to override a refusal to such treatment, be it from a parent who does not want to 
face up to the reality of his or her child practising contraception, or from a child 
who will not recognise that the treatment will be beneficial to his or her long-term 
interests. But there are three problems with this sanguine approach. First, we know 
that there are frequently two views on whether treatment is in the patient’s interest 
— after all, the Bolam test of medical negligence” is designed to recognise legiti- 
mate differences of medical opinion on precisely this matter. Second, we know that 
even where medical opinion seems agreed, another view can rightly be held — see 
Re D (A Minor) (Wardship: Sterilisation).* Finally, there is a qualitative difference 
between consent to treatment and refusal of treatment. Overcoming a refusal means 
having to interfere with a person’s autonomy, both intellectual and bodily. On this 
basis, one might conclude that, in fact, a person’s refusal should be given greater 
weight, not less, than a consent. 


Conclusion 


Re R is a bad case on which to base a revision of the Gillick principle. While one 
might perhaps agree with the judges that R lacked the maturity necessary for the 
decision she had to make, and one could agree that a wardship court does not hold 
parental powers only (but with the caveat that it should decline to exercise its powers 
in this sort of case), there is no reason to adopt Lord Donaldson’s interpretation 
of Gillick, which would have the effect of destroying mature minors’ capacities 
to say no to any decision a parent wanted to make for them. 


31 I. Kennedy, Treat Me Right, p 95; Bainham, op cit p 5. 
32 Bolam v Friern Hospital Management Committee [1957] 1 WLR 582. 
33 [1976] Fam 185. 
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Criminal Causation and the Careless Doctor 
John E. Stannard* 


Issues of causation rarely crop up in criminal cases. The reason for this is obvious. 
Where causation is in issue, a defendant will be trying to disclaim responsibility 
for certain consequences of his actions. However, a person accused of serious crime 
will not, as a general rule,' be answerable for consequences unless he intended 
them or was, at the very least, reckless as to whether they would occur. This means 
either that the consequences must have been at least foreseen by the defendant, or 
at any rate that they must have constituted an obvious risk arising from the conduct 
in question. Where this is proved, it will be virtually impossible to argue that the 
consequences were not caused by the defendant. Where it is not, the charge will 
fail because of the lack of mens rea, and it will therefore not be necessary to worry 
about causation. 

In this context, homicide is the exception that proves the rule. A defendant can 
be convicted of manslaughter or even murder in respect of a death that was neither 
intended, nor foreseen, nor even an obvious consequence of his conduct.? Indeed, 
he can be held liable for manslaughter even in cases where he foresaw no harm 
to the victim at all.? This being the case, an argument based on causation may 
become highly relevant. 

One of the most common situations of this sort is where D (the defendant) has 
caused injury to V (the victim), so that V requires medical treatment. If at the end 
of the day V dies, can D argue that the death would not have occurred had it not 
been for the medical treatment (or lack of it)? In the past, this defence has rarely 
been successful in English law.* The recent decision of the Court of Appeal in 
Cheshire* shows that this situation is not likely to change. 


The Facts of Cheshire 


The defendant, Cheshire (D), was involved in an argument with another man, V, 
in a Greenwich fish and chip shop early in December 1987. D produced a pistol 
and fired it at the ceiling, following which a struggle took place in which D shot V, 
wounding him severely in the thigh and stomach. V was subsequently taken to hospital 
where he was kept in intensive care and given extensive surgical treatment. In 
particular, following respiratory problems, a tracheotomy was carried out and a 
tube inserted into V’s neck, where it remained in position for some four weeks. 

Following the removal of the tracheotomy tube in the middle of January 1988, 
V’s condition began to improve to some extent. However, he continued to complain 
of difficulty in breathing and, during the second week in February, was seen by 


*Lecturer in Law, Queen’s University of Belfast. 


1 Strict liability is, of course, an exception to this. 

2 An intention to do grievous bodily harm is enough for murder; D need not contemplate any danger 
to life: Cunningham [1981] 2 Ali ER 863. Where death occurs as a result of D’s unlawful act, 
D will be guilty of manslaughter if the act was one which ‘any sober and reasonable man’ would 
realise was likely to cause harm: Church [1966] 1 QB 59. 

DPP v Newbury and Jones [1976] 2 All ER 365. 

Jordan (1956) 40 Cr App Rep 152 is the exception. 

[1991] 3 All ER 670. 
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several doctors of varying experience. However, an X-ray failed to reveal any lung 
trouble and the problem was put down to anxiety. On the evening of 14 February, 
V again complained that he could hardly breathe and was seen by a junior house 
surgeon, J. J was concerned about V’s condition and noted that his breathing was 
rasping and laboured (a condition technically known as ‘stridor’). Shortly afterwards, 
V took a turn for the worse and, despite attempts to resuscitate him, he died. 

It was not until the post-mortem that the true problem became clear. Following 
the removal of V’s tracheotomy tube, V’s windpipe had become obstructed: a ‘rare 
but not unknown’ complication of such treatment. Indeed, the windpipe had become 
so constricted that even a small amount of mucus could block it and cause asphyxia- 
tion. No doubt this problem could easily have been alleviated had it been spotted 
in time, but it had not. 

D was subsequently charged with murder. Not surprisingly, he sought to argue 
that he was not criminally responsible for the death and that the negligent medical 
treatment sustained by V had broken the causal link. During the trial, the court 
was confronted with a direct conflict of expert testimony on this issue. According 
to the pathologist who had conducted the post-mortem, the death was caused by 
‘cardio-respiratory arrest due to gunshot wounds of the abdomen and leg.’ But 
D’s expert witness testified that death was due to ‘the failure [of the doctors] to 
recognise the reason for his [sic] sudden onset and continued breathlessness after 
the 8th February [and the] severe respiratory obstruction, including the presence of 
stridor.” Given this conflict of evidence, how was the jury to be directed? 

In a sense, it is hard not to sympathise with D. After all, (1) the original shooting 
had taken place over two months prior to the death, (2) the injuries received in 
the shooting were on the mend and no longer threatened V’s life,’ and (3) there 
seemed to be at least prima facie evidence of some negligence on the part of the 
doctors. Certainly, it seems that V would have made a full recovery had it not been 
for the doctors’ failure to spot the obstruction in his windpipe: an obstruction which, 
moreover, had been brought about by their own treatment. 

However, the trial judge was uncompromising in his direction to the jury. Even 
if the medical treatment was incompetent and negligent, D’s responsibility for the 
death was not affected. The only situation in which the chain of causation could 
be broken and D absolved would be if the medical treatment was ‘reckless,’® ie 
if the doctors had acted with indifference," not caring less as to the consequences 
of their acts. On this direction the jury convicted D, and it is indeed hard to see 
how they could have done otherwise. 

The defendant appealed, arguing that the trial judge had been far too restrictive 
in his direction as to when careless medical treatment could break the chain of 
causation. Indeed, he had virtually withdrawn the issue from the jury,'! given that 
on his interpretation careless medical treatment could virtually never break the causal 
link. The question for the Court of Appeal was whether the trial judge had correctly 
applied the principles of causation. 





6 ibid at p 672. 
7 ibid at p 673. 
8 ibid at p 672. 
9 ibid at p 673. 
10 This is the meaning adopted in Satnam (1983) 78 Cr App Rep 149, and suggested by the present writer 


at (1985) 101 LOR 540, at pp 546—552. 
11 [1991] 3 All ER at p 673. 
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Causation is said to be a question of fact for the jury, but which is to be decided 
on the basis of guidance given by the judge.'? The criminal law has traditionally 
insisted on D’s act being both a ‘factual’ and a ‘legal’ cause of V’s death before 
D can be held legally responsible for it. The first issue, that of ‘factual’ causation, 
involves the prosecution in proving that the death would not have occurred when 
it did but for D’s acts," and that the acceleration of death brought about by D was 
more than merely trivial.'* This issue is unlikely to arise in the type of case 
presently under discussion,'> given that the medical treatment in question will 
rarely, if ever, prove to be necessary in the absence of an injury inflicted by D. 
‘Legal’ causation gives rise to more problems. As a general rule, it can be said 
that (assuming D’s acts to be a factual cause of V’s death) D will be held criminally 
responsible'* if one of three criteria are satisfied." 

The first principle is that, assuming factual causation to be present, D will remain 
liable despite intervening causes if, at the time of V’s death, the original wounds 
or injuries inflicted by him were still an ‘operative’ cause of that death. This principle 
is illustrated by a line of cases in which D was convicted of murder or manslaughter, 
despite the death having been brought on by V having been badly treated or not 
at all. In Smith,'® D was charged with murder after having wounded V in a barrack 
room brawl. In his defence, D argued that death would not have occurred if the 
wound had been properly treated: as it was, V had been dropped several times on 
the way to the dressing station, was neglected for some time when he arrived, and 
was finally given ‘thoroughly bad’? medical treatment which may have destroyed 
his chance of recovery. Despite all this, D’s conviction was upheld on the ground 
that the original wounds were still an operative cause of V’s death. Again, in 
Blaue,” the injuries inflicted by D necessitated a blood transfusion, which V 
refused on religious grounds. One of the grounds?! for upholding D’s conviction 
for manslaughter was that V’s decision, however unreasonable, did not alter the 
fact that the original wound was still a substantial and operating cause of V’s death. 
And in Malcherek,” D was not allowed to argue that the true cause of V’s death 
was the decision of the doctors to disconnect the life-support machine on which 
V had been placed following complications arising from the original injuries inflicted 
by D. It was D, said the court, and not the doctors who were on trial, and there 
was no denying that the original injuries remained an operative cause of the death. 

Even where the original injuries are no longer ‘operative’, D will still not escape 
responsibility for the ensuing death if it was reasonably foreseeable that death would 


12 Pagett (1983) 76 Cr App Rep 279. In Malcherek [1981] 2 All ER 422, the trial judge was held to 
be justified in withdrawing the issue of causation from the jury. If causation is a question of fact, 
this is contrary to DPP v Stonehouse [1978] AC 55. 

13 Often called ‘but-for causation’ or ‘causa sine qua non’: see White [1910] 2 KB 124. 

14 Smith and Hogan, Criminal Law (6th ed, 1988) p 316. 

15 It may, of course, be crucial in the converse case where it is the liability of the doctors that is in 
issue: see Barnett v Chelsea and Kensington Hospital Management Committee [1969] | QB 428; Hotson 
v East Berkshire Health Authority [1987] 2 All ER 909. 

16 Depending, of course, on his degree of fault. 

17 Smith and Hogan, op cit pp 317—320. 

18 [1959] 2 QB 35: contrast Jordan (1956) 40 Cr App Rep 152. 

19 [1959] 2 QB 35, at p 42. 

20 [1975]°3 All ER 446. Compare Holland (1841) 2 Mood & R 351. 

21 For the other, see below p 570 

22 [1981] 2 All ER 422. 
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result from his acts. This is the well-known ‘body on the seashore’ principle”: if 
D renders V unconscious and leaves him lying on the seashore, he will be legally 
responsible for V’s death if he is subsequently drowned by the incoming tide, but 
not if V is struck by lightning or swallowed up in an earthquake. Why? Because 
the former result is foreseeable as likely to occur, but not the latter. To put it another 
way, leaving V unconscious on the seashore increases the risk of his being drowned, 
but does not increase the risk of his being struck by lightning or swallowed up in 
an earthquake. Thus, in Pitts, V was found dead in the river after being involved 
in a scuffle with D on the bank, in the course of which V’s wallet was stolen by D. 
At D’s trial for murder, D argued that V had leapt into the river of his own accord 
and had not, as the prosecution had asserted, been pushed. The jury was directed 
that even if D’s story were true, D would remain liable if V had jumped into the 
river to escape a well-grounded fear of violence: not that there had to be no other 
way of escape, but it had to be something a reasonable man might do. This principle 
may also be used to explain Hayward,” where V (who had a heart complaint) died 
of fright after being threatened by D, and Pagett,* where D used V as a human 
shield in the course of a gun battle with police in which V was killed. In both cases, 
it was reasonably foreseeable that V would die in that way as a result of D’s acts. 
For an example of the foreseeability principle in relation to medical treatment, we 
can look at McIntyre,” where V died from choking on a restorative, and Forrest,” 
where V died from infection contracted in the hospital where he was being treated. 
In both cases, death was a foreseeable consequence of D’s actions. 

The final principle is that D must take his victim as he finds him. This comes 
from Blaue,” where, it will be remembered, the original wound inflicted by D was 
followed by V’s refusal of a blood transfusion on religious grounds, so that V 
ultimately died. Upholding D’s conviction for manslaughter, Lawton LJ said that 
it was no defence for D to argue that V’s decision was an unreasonable one, since 
‘it has long been the policy of the law that they who use violence on other people 
must take their victims as they find them’. He added that this, in his judgment, 
meant ‘the whole man, not just the physical man’?!: hence, V’s religious beliefs 
provided no excuse for D. This, as we have seen, is a case where the original wound 
was still ‘operative,’ but Lawton LJ’s principle is capable of wider application: say, 
for instance, V is injured by D and then, because of some nervous debility, kills 
himself. On this principle, D would be liable for the death. 

It is only where none of these principles apply that D can escape liability on the 
ground that the original injury, though the factual cause of death, was not the legal 
cause. Such cases are unlikely to arise, but one example is Jordan. Here, D was 
convicted of murder after stabbing V. However, the conviction was quashed by 
the Court of Criminal Appeal on new evidence being given that, at the time of the 
death, the original wound had almost healed and that death was brought on by the 
continued administration of a drug to which V was known to be allergic, treatment 





23 See Perkins at (1946) 36 J Cr L & CR 393. 

24 (1842) Car & M 284. 

25 (1908) 21 Cox CC 692: cf Towers (1874) 12 Cox CC 530. 

26 (1983) 76 Cr App Rep 279. 

27 (1874) 2 Cox 379; see Hart and Honoré, Causation in the Law (2nd ed) p 355. 
28 (1886) 20 South Australia LR 78; Hart and Honoré, loc cit. 

29 [1975] 3 All ER 446; above p 569. 

30 ibid at p 450. 
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32 cf Pigney v Pointers Transport Services Ltd [1957] 2 All ER 807. 
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that was described as ‘palpably wrong’ and ‘not normal.’ Here, the original 
wound was no longer ‘operative’ (it had almost healed) and the intervening treatment 
could not be described as reasonably foreseeable (it was ‘not normal’). Nor was 
this a case where one could apply the principle that D must take the victim as he 
finds him. So the chain of causation can sometimes be broken in cases of this sort. 
But this will only happen in the most exceptional circumstances. 


The Decision in Cheshire 


It will be seen in the light of the above principles that D’s argument in Cheshire, 
to the effect that the careless medical treatment given to V broke the chain of causation 
between the shooting and V’s subsequent death, was a pretty hopeless one. The 
conclusion reached by the Court of Appeal was that, while the trial judge had been 
wrong to mention ‘recklessness’ (so directing the jury in terms of the culpability 
of the doctors rather than the consequences of their treatment), the summing up 
taken as a whole had done no injustice to the appellant. It was only in the most 
extraordinary cases that medical treatment of an injury inflicted by D would break 
the causal chain: nameły, where it was so independent of D’s acts, and in itself 
so potent in causing death, as to render the contribution made by D legally insignifi- 
cant. Though the medical treatment in the present case was not as good as it might 
have been, it was far from being grossly abnormal and, accordingly, was not sufficient 
to break the causal link. The appeal was therefore dismissed. 

A number of points of principle were stressed by Beldam LJ in his discussion 
of the relevant issues: 


(1) Causation, whether in homicide or elsewhere, is a question of fact for the 

jury, which is to be decided in accordance with legal principles to be explained 
. to the jury by the judge. 

(2) In most cases, a judge need do no more than tell the jury that D’s act need 
not be the sole cause, or even the main cause, of V’s death, provided that 
it ‘contributed significantly’ to that result.’ 

(3) Sometimes, the issue is whether the actions of a third party can be regarded 
as a novus actus interveniens, relieving D of criminal responsibility. The 
essence of a novus actus interveniens is not simply the intervening act of 
another: rather, the term implies something ‘so independent of the act of the 
accused that it should be regarded in law as the cause of the victim’s death, 
to the exclusion of the act of the accused.’* 

(4) There is a clear distinction to be drawn between the blameworthiness of 
conduct and its causative effect. It is therefore unhelpful when causation is 
in issue to direct juries using figures of speech more appropriate for con- 
veying degrees of fault or blame (as in a civil case where apportionment is 
at issue). In particular, the mere fact that medical treatment falls below the 





34 ibid at p 157. 

35 Lord Lane CJ in Malcherek described Jordan as ‘a very particular case depending on its own exact 
facts’: [1981] 2 All ER 422, at p 428. Compare Purchase v Seelye (1918) 231 Mass 434 (employer 
held not liable for injuries sustained by plaintiff when doctors confused him with another patient and 
performed a totally unnecessary operation, without treating the original injury at all). 

36 [1991] 3 All ER at p 674: see Malcherek [1981] 2 All ER 422; Pagett (1983) 76 Cr App Rep 279, 
at 288 per Robert Goff LJ; above p 569. 

37 ibid approving the words of Robert Goff LJ in Pagett, supra. 
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standard expected of the competent medical practitioner does not of itself 
break the causal chain; such treatment is unfortunately only too frequent in 
human experience for it to be considered ‘abnormal’ in the sense of 
‘extraordinary’ .” 

(5) In cases where the argument is that bad medical treatment broke the chain 
of causation, the jury should be told that, even though the negligent treatment 
was the immediate cause of V’s death, they should not regard it as excluding 
D’s responsibility unless it was so independent of D’s acts, and itself so potent 
in causing death, that they regard the contribution made by D’s acts as 
insignificant. 


Where, then, does Cheshire fit into the principles discussed above? At some points 
in his judgment, Beldam LJ seems to regard the case as one where the original wound 
was still the operative cause of the death. Thus, some stress was placed on an 
Australian case, Evans and Gardiner (No 2). Here, V was stabbed in the stomach 
and given surgical treatment. Nearly a year later, he died from stricture of the small 
bowel, a not uncommon complication of the operation carried out to deal with stab 
wounds of the type suffered by V. As in Cheshire, D argued that the failure of 
the medical team to diagnose V’s complaint broke the chain of causation. The court 
began by applying the test whether the original felonious act was still an operating 
and substantial cause of the death. They concluded that it was: the failure of the 
medical practitioners to diagnose correctly V’s condition, however inept or unskilful, 
was not the cause of death. It was the blockage of the bowel which caused death, 
and the real question for the jury was whether that blockage was due to the 
stabbing.” 

While one cannot cavil with the decision, the reasoning used by the court in Evans 
and Gardiner (No 2) is questionable. A wound is not an ‘operative’ cause of death 
merely because it causes some other condition which in turn brings about the death: 
if this were so, there would be no need for the second principle, that of foreseeability. 
Indeed, it would be possible to categorise a wound as still ‘operative’ in such cases 
even if it had completely healed, which seems contrary to Jordan.® It would seem 
far more sensible to treat Evans and Gardiner (No 2) as an illustration of the 
foreseeability principle: given that stricture of the bowel was a ‘not uncommon’ 
complication of the treatment necessitated by D’s original wound, it was clearly 
foreseeable that V might die in this way. 

It is quite clear, from the references of Beldam LJ to the fact that bad medical 
treatment was unfortunately only too frequent in human experience to be considered 
abnormal, and from his reliance on Pagert,“ that Cheshire involved an application 
of the foreseeability principle. A man who leaves his unconscious victim on the 
seashore where he is drowned by the incoming tide is responsible for the death, 
not because the blow was the operative cause of death (though the blow certainly 
caused the drowning) but because, in the circumstances, it was reasonably foreseeable 
that V might die in that way. D increased the risk of him dying in that manner. 
In the same way, if D wounds V who is operated on and later dies of a complication 
resulting from the operation, he is responsible for V’s death if the complication 
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was reasonably foreseeable. Even if the medical treatment is faulty, it will provide 
no defence; since bad medical treatment is not an uncommon phenomenon, it will 
be within the bounds of reasonable foreseeability. The only case where it will excuse 
D is where it is not only bad, but so appallingly incompetent as to be outside the 
bounds of what one would normally expect. Doctors may occasionally fail to make 
the correct diagnosis, as in Evans and Gardiner (No 2) and in Cheshire itself. But 
one very rarely sees them giving drugs to a patient who is known to be allergic 
to them, as in Jordan. The competence of the treatment may be relevant in so far 
as mildly incompetent treatment is foreseeable, whereas grossly incompetent treatment 
is not. But, in the end, the question is one of foreseeability. 


Conclusion 


When, in the light of Cheshire, will medical treatment of any injury inflicted by 
D break the chain of causation? The answer must be, very rarely indeed. The 
principles seem to be as follows. 


(1) Medical treatment will not break the chain of causation simply because V 
would not have died but for the bad treatment. The injuries inflicted by D 
need not be the sole cause, or even the main cause, of the death, provided 
they made a significant contribution to it. 

(2) Where the original injuries can be categorised as being still ‘operative’ at 
the time of the death, the causal chain will not be broken. It will not matter 
if the medical treatment was incompetent, or even grossly abnormal. Provided 
the wound is the direct cause of the death, D will remain responsible for it. 

(3) Where the original injuries are no longer operative, the test will be whether 
the bad medical treatment was reasonably foreseeable. Treatment falling within 
the ‘normal band’ of incompetence will be regarded as foreseeable for the 
purposes of this rule. But where the treatment is so palpably bad as to be 
outside the bounds of reasonable contemplation, it may break the chain of 
causation. 

(4) Where the death occurs as a result of the treatment of the injury (or lack 
of it) by V himself, D may still be responsible on the ground that he must 
take his victim as he finds him. This may be so even though the original 
injuries are no longer operative and though the treatment is so grossly wrong 
as to be unforeseeable. 


The cases where D is not caught by any of these principles are bound to be few 
and far between; even if it is not the law that ‘you take your victim as you find 
him,’ it will not be often that the original wound will have ceased to operate AND 
the subsequent treatment be palpably abnormal. The argument that ‘it wouldn’t have 
happened if the doctors hadn’t made such a mess of it’ has never been one with 
much chance of success in a criminal case and, after Cheshire, the odds against 
its succeeding must be even greater. 
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Causation: Forseeability v Natural Consequences 
Stephen Shute* 


Two months after the Court of Appeal’s troublesome decision in R v Cheshire,’ 
the High Court of Australia was also confronted with the complexities of causation 
in Royall v The Queen.? The court’s decision is an interesting and important one. 

Unlike Cheshire, which involved inadequate medical treatment by a third party, 
the threat to the causal nexus in Royall came from the actions of the victim herself. 
The victim, H, died after falling from the small bathroom window of the sixth floor 
flat that she shared with R. R freely admitted that he had quarrelled violently with 
H just before her death, but denied that his actions had caused her to fall. Instead, 
he claimed that she must have either fallen from the window accidentally, or taken 
her own life voluntarily as a result of depression produced by epilepsy or amphetamine 
abuse. The prosecution claimed that R’s actions were causally linked to H’s death. 
They argued that he had killed H in one of three ways: either by pushing her out 
of the window, or by physically attacking her so that she fell from the window while 
trying to fend off the attack, or by producing in her a well-founded and reasonable 
belief that her life was in danger, such that she concluded that her best chance of 
survival lay in jumping from the window in order to escape. 

At the trial, it was the prosecution’s case that prevailed, although which version 
of the events was accepted was left unclear. R was convicted of murder under s 18 
of the Crimes Act 1900 (NSW) and appealed, unsuccessfully, first to the New South 
Wales Court of Criminal Appeal, and then to the Australian High Court. The case 
on appeal centred around the trial judge’s direction to the jury. This led the court 
into a general discussion of the principles governing causation in criminal cases. 

All questions about causation depend intimately on their context. Questions about 
legal causation are no exception. The fact that the legal inquiry is retrospective and 
concerned with issues of attribution places a strong constraint on the nature of the 
causal inquiry in law. So too does the jury system. If causal principles are incom- 
prehensible to the ordinary juror, the criminal law will have little use for them. 
For these and other reasons, the law tends to regard causation in terms of broad 
generalisations based on common sense principles, rather than attempting to mimic 
the more obscure approach to causation often taken by the philosopher or the scientist. 

This common sense, everyday approach to causation underpins all the judgments 
in Royall (although frequently coming hand-in-hand with the rather naive assumption 
that the process is value free). The court also recognised that in complicated homicide 
cases such as the present one, common sense causal principles may need explanation 
before a jury will feel confident in applying them. In particular, it may be necessary 
to remind the jury that a single eventuality may have more than one cause, lest it 
is falsely assumed that the defendant may be held to have caused the death only 
if his act or omission was the sole, or the most immediate, cause of death. 

The problem, of course, is that as soon as this complication is admitted, the question 
arises as to whether the intervening cause or causes is sufficient to break the chain 
of causation and remove responsibility from the defendant. It was this issue that 
divided the Australian High Court. All the judges agreed, following R v Pagett? 
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(and now R v Cheshire), that the accused’s conduct must have contributed ‘signifi- 
cantly’ to a victim’s death before it can be said to have been its cause. But beyond 
that the consensus broke down. Two different tests were put forward, one based 
on ‘foreseeability’ and the other on ‘natural consequences.’ 

The natural consequence test was favoured by Mason CJ and by Deane and 
Dawson JJ. The Chief Justice put the governing principle in the following way: 


where the conduct of the accused induces in the victim a well-founded apprehension of physical 
harm such as to make it a natural consequence (or reasonable) that the victim would seek 
to escape and the victim is injured in the course of escaping, the injury is caused by the 
accused’s conduct.4 


This formulation is problematic in a number of ways. The most obvious difficulty 
lies with the expression ‘natural consequence.’ What exactly is meant by this term? 
How do we judge whether something is a natural consequence of something else? 
Sometimes, Mason CJ seems willing to equate a ‘natural consequence’ with 
“something that is very likely to happen.’> On other occasions, he seems to draw 
back from such a thoroughgoing probabilistic interpretation, most notably when 
he introduces the concept of reasonableness, ‘but also when he rejects the rival test 
for causation based on foreseeability. The presence of such conflicting interpretations 
means that the true meaning of this vital term remains shrouded in obscurity. 

A second source of indeterminacy is the notion of reasonableness. If the natural 
consequence test is best expressed in terms of reasonableness, we need to know 
which conception of reasonableness is being referred to. On.one view, reasonableness 
involves thinking and acting in accordance with right reason. Let us call this the 
‘idealised’ conception of reasonableness. An opposing, more ‘moderate’ conception 
of reasonableness draws a distinction between the reasonable and the rational, arguing 
that the reasonable person cannot be expected to possess preternatural powers of 
judgment or self-control and, in appropriate circumstances, may be capable of 
thinking and acting irrationally. Mason CJ’s formulation leaves open which of these 
competing conceptions of reasonableness is intended here. 

Also left open is the question of whether the prosecution must show that the mode 
of escape, as well as the fact of escape, is a natural consequence of the victim’s 
apprehension for his or her safety. Mason CJ avoids this issue by saying that, since 
the victim had no means of escape other than jumping from the window, the question 
did not arise on the facts. This does not mean, of course, that it can be so neatly 
side-stepped in other cases. 

The rival foreseeability test, advocated in separate judgments by McHugh J and 
Brennan J, is equally problematic. As with the natural consequence test, the character 
of the foreseeability test remains largely unexplained. What exactly must be 
foreseeable? At what stage should the test be applied? What difference does the 
addition of the word ‘reasonable’ to the test make? Is the test meant to be an 
explanation of, a substitute for, or an addition to causation? These and other questions 
are largely unasked, let alone answered, by the judgments. 

Of the two judges who favour foreseeability, McHugh J makes the more 
comprehensive efforts to clarify the test. Unfortunately, in linking the foreseeability 
test to questions of moral culpability, McHugh J associates himself with a school 
of thought that believes complex causal issues can be reduced to a combination of 
sine qua non causation and fault. The problems with such formulations are notorious. 





4 (1991) 65 ALJR 451, 456. 
5 See his reference to Beech (1912) 7 Cr App R 197. 
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They gloss over the fact that culpable conduct may be a sine qua non of a proscribed 
harm without producing liability if that harm is caused by some third party or a 
force majeure, and they fail to take account of crimes of strict liability, which may 
require fully-fledged causation but not moral culpability. 

Although Brennan J avoids this particular pitfall, his judgment brings with it other 
difficulties. He, too, regards foresight or reasonable foreseeability as a check on 
the otherwise extensive reach of the sine qua non test, but parts company with 
McHugh J in seeing the reasonableness (or, as he would prefer to put it, the 
proportionality) of the victim’s actions as an independent constraint on criminal 
responsibility. Unless the prosecution can establish both foreseeability and the 
reasonableness of the final fatal step taken by the victim, their case will fail on causal 
grounds. McHugh J, in contrast, argues that neither 


principle [nJor policy requires the conclusion that an accused is not causally responsible for 
the harm suffered by the victim simply because the accused’s act or omission has caused 
the victim to act unreasonably.® 


Part of this disagreement derives from an undisclosed conflict between two 
conceptions of reasonableness. McHugh J seems to be employing the more demanding 
‘idealised’ conception of reasonableness, according to which it is always unreasonable 
(although sometimes foreseeable) to act irrationally, whereas Brennan J’s use of 
the term proportionate indicates that he prefers the less stringent ‘moderate’ 
conception of reasonableness. But even if Brennan J’s more moderate conception 
of reasonableness is preferable, his substantive position is not. By stipulating that 
the prosecution must establish that the taking of the final fatal step was objectively 
reasonable, Brennan J ignores the middle ground between the reasonable and the 
unreasonable. Actions that are not reasonable are not necessarily unreasonable, and 
actions that are not unreasonable are not necessarily reasonable. To compel the 
prosecution to prove beyond reasonable doubt that a victim’s actions were reasonable 
is, even on the moderate conception of reasonableness, asking too much. All that 
should be required of the prosecution is that it show that the victim’s actions were 
not unreasonable. 

It should by now be clear that neither the natural consequence test nor the 
foreseeability test offers the easy escape from causal conundrums that their proponents 
would wish. The tests endure because they hold out the hope of solving all the law’s 
causal problems by dint of a simple verbal formula, they are difficult to pin down 
and so mean all things to all men, and finally because, though flawed, they often 
coincide with the conclusions that would be reached by common sense causal 
principles anyway. But these strengths are also weaknesses. The claim to simplicity 
is frequently no more than a veneer, the vagueness of the tests can easily confuse 
juries and judges, and, in a number of important situations, the result of using the 
tests parts company with our common sense notions of cause. 

The latter criticism is perhaps the most serious, with neither test giving proper 
weight to the effect on causation of the intervention of voluntary human conduct. 
The special significance of such interventions does sometimes bubble to the surface 
in the judgments. Mason CJ, for instance, recognises the importance of establishing 
‘that the injury sustained was a consequence of the accused’s act and not the product 
of the victim’s voluntary act.’? But generally, this basic causal principle gets lost 
in the headlong rush to endorse one or other simple causal formula. 
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This, then, is the lesson to be learned from Royall. Simple verbal tests are no 
substitute for a careful analysis of causal principles. This is not to say, of course, 
that causal principles offer a straightforward answer to all the complicated causal 
questions thrown up by the criminal law. As with any other principle, they need 
interpretation and application, and there will always be borderline cases. Nevertheless, 
without a clear exposition of these principles we lack the tools necessary to approach 
the difficult problem of causation in the law. 


Ethical Investment in Hard Times 


Peter Luxton* 


The concept of ethical investment has attracted increasing attention since the 1960s. 
Individuals investing their own funds are, of course, entitled to invest as they wish. 
Specialist advice is available'; and distinctive forms of investment (some of which 
even permit the expression of a social conscience in varying degrees)? have been 
designed for investors with particular ethical concerns.’ When, however, the 
investment is of funds held in trust, ethical investment has remained a grey area 
of law.‘ The starting point is the general principle that trustees must secure the best 
financial deal for the beneficiaries: ethical considerations do not enter into it.5 In 
Cowan v Scargill, Megarry VC applied this principle to the investment policy of 
pension fund trustees, admitting to it only one qualification, viz where another policy 
receives the unanimous support of beneficiaries who are sui juris. The recent decision 
of Nicholls VC in Bishop of Oxford v Church Commissioners of England,’ 
however, indicates that, at least in regard to charities, some degree of ethical 
investment is permitted. 

The Church Commissioners are an incorporated body with charitable objects: 
to provide for clergy of the Church of England and ‘for the cure of souls in parishes.’ 
This is effected by paying the stipends and the pensions of Church of England clergy 
and their families. In 1990, the Commissioners’ total income was £230m. The Bishop 
of Oxford and some other clergy with the support of the Christian Ethical Investment 
Group claimed declarations that, in managing their assets, the Commissioners were 
obliged to have regard to the object of promoting the Christian faith through the 
established Church of England. Nicholls VC refused to grant the declarations sought 
on the ground that they were ambiguous and would not assist the Commissioners. 
Nevertheless, he did consider the principles applicable to ethical investment. 

His Lordship affirmed that trustees are under a duty to further the purposes of 
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the trust; which, in the case of property held as an investment, prima facie obliges 
them to invest in order to obtain the maximum financial return consistent with 
commercial prudence. He considered, however, four special instances in which 
investment criteria might not be the sole basis of what is in a charity’s interests. 


Non-Investment Criteria 


First, even if significant financial detriment might result, charitable trustees may 
have an ethical investment policy which excludes investment in companies whose 
objects conflict with the purposes of the charity: for instance, investment by the 
trustees of a cancer charity in the shares of a tobacco company, or by charitable 
trusts of the Society of Friends in companies which manufacture arms. Indeed, 
Nicholls VC’s judgment suggests that to invest in ‘conflicting’ investments would 
be a breach of trust.® 

Secondly, trustees are entitled or required (as the case may be) to take non-financial 
criteria into account if the trust deed so provides. 

Thirdly, there will be rare cases 


when trustees’ holdings of particular investments might hamper a charity’s work either by 
making potential recipients of aid unwilling to be helped because of the source of the charity’s 
money, or by alienating some of those who support the charity financially. In these cases 
the trustees will need to balance the difficulties they would encounter, or likely financial 
loss they would sustain, if they were to hold the investments against the risk of financial 
detriment if those investments were excluded from their portfolio. 


Fourthly, some investments, while not in conflict with the purposes of the trust, 
might be considered by those involved with the charity to be ethically unsuitable. 
Nicholls VC affirmed that the trustees must not use the property held to make moral 
statements at the expense of the charity. But, subject to that and to their being satisfied 
that there is no risk of significant financial detriment, charity trustees may, in selecting 
investments, take ethical considerations into account. His Lordship took the example 
of a situation (such as the one before him) where those who supported or benefited 
from a charity took widely different views on a particular type of investment on 
moral grounds. He considered that, so long as they were satisfied that the course 
would not involve a risk of significant financial detriment, trustees might 
accommodate such views. 


Significant Financial Detriment 


The Church Commissioners have, since their constitution in 1948, pursued an ethical 
investment policy: they do not invest in companies whose main business is in 
armaments, gambling, alcohol or tobacco; and they do not invest in South African 
companies or in companies which have more than a small part of their business 
in South Africa. Nicholls VC considered this policy consistent with the general 
principles of investment applicable to charity trustees. There were differing views 
in the church as to the morality of investing in companies which deal in arms, 
gambling, alcohol or tobacco. But the Commissioners were able to exclude those 
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particular items from their investments because they comprised only some 13 per 
cent of listed United Kingdom companies (by value): there was no risk of significant 
financial detriment because an adequate width of alternative investments remained 
open to them. 

By contrast, the plaintiffs’ policy would have required a further 24 per cent of 
such companies to be excluded, these including some of the largest companies in 
the UK, making a total exclusion of 37 per cent. Nicholls VC found this excessive. 
‘Significant’ therefore appears to mean, not merely perceptible, but substantial; and 
the boundary evidently lies somewhere between the policies pursued by the Commis- 
sioners and those advocated by the Bishop. Nicholls VC does not mention the 
Commissioners’ own circumstances, but these are worth bearing in mind. The 
recession and reduced contributions from churchgoers have left the Commissioners’ 
finances in a parlous state: the Commissioners have already reduced the amount 
given to dioceses in the financial year 1992—93 by four million pounds, and further 
cuts are expected in future years. Clearly, a more stringent investment policy than 
that already pursued could only exacerbate matters, and contribute ultimately either 
to a reduction in clergy numbers or to cuts in their pay.’ 

In analysing the duties of trustees in regard to investment, an analogy may be 
drawn with the duties of trustees of a discretionary trust in selecting objects: they 
have an initial duty to survey the class, and a subsequent duty to make their selection 
from that class.'° In the context of investment, Nicholls VC is mainly addressing 
only the trustees’ initial duty: to survey the range of available investments; his four 
exceptional categories relate principally'' to what may be excluded at this stage. 
It follows that there is no distinction between positive and negative investment criteria. 
The Church Commissioners’ policy was negative in form; but a positive policy (one 
which limits selection to specified types of investment) is, after all, merely the same 
thing pulled inside out. A direction in a trust instrument which obliges the trustees 
to invest, or to refrain from investing, in specified types of investments, may be 
deleted by the court, using its inherent jurisdiction, on grounds of expediency." 

In practice, however, the scope for positive (as opposed to negative) ethical 
investment is greater at the second stage, viz that of selection. If trustees, having 
taken professional advice, are choosing between two investments which according 
to ordinary principles of trustee investment are equally suitable, it would appear 
that ethical considerations can be the deciding factor.'* The reason is that (conson- 
ant with Nicholls VC’s dicta) no financial detriment is involved. Indeed, provided 
the detriment is not significant, trustees may on such basis prefer an investment 
which, compared with another, is slightly less favourable financially. An express 
preference clause, within Nicholls VC’s second exception, may further widen the 
trustees’ discretion; but the manner and extent of this remain to be explored. 


Political Manipulation? 


In a recent report,'* the Charity Commissioners opined that, apart from cases of 








9 Gledhill, ‘Dioceses Lose Out as Church Tightens Purse Strings,’ The Times, 20 January 1992, p 3a. 
The Commissioners give priority to their pension commitments. 

10 McPhail v Doulton [1971] AC 424; and see Grubb [1982] Conv 432. 

11 The qualification is required by the second exception, discussed infra. 

12 cf Re J.W. Laing Trust [1984] Ch 143. 

13 See Hayton (ed), Hayton and Marshall: Cases and Commentary on the Law of Trusts (London: Sweet 
& Maxwell, 9th ed, 1991) p 613. 
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conflict, ethical investment was impermissible because its merits could not be assessed 
objectively. After Bishop of Oxford v Church Commissioners, this view is evidently 
too restrictive; but there is little indication of how ethical investment can be allowed 
without giving rise to what the Commissioners feared: manipulation of charities 
for political or ethical reasons. 

Pressure for political involvement may come from within the charity itself. Of 
the many newer charities which exist to promote purposes relating to social welfare, 
a proportion are clearly of a campaigning nature: those who run them seek to achieve, 
through the medium of the charity, a degree of social or political change.’ Some 
(such as War on Want) have democratic constitutions, whereby members’ rights 
trench upon those of the trustees or managers. '6 

Pressure may also come, however, from without. In recent years, there has been 
a vast growth in the number of charities which depend for their continued existence 
upon outside funding, whether in the form of donations, sponsorship or by means 
of co-ventureships with manufacturers. The potential for manipulation by those who 
fund them represents perhaps a more serious threat to the proper conduct of such 
charities than the threat from within. Campaigning charities with an ethical investment 
policy will be more inclined to trumpet it abroad than to keep it under wraps. By 
contrast, external pressures flowing, perhaps, from the self-interest of a commercial 
contributor, may have an influence which is at the same time more insidious and 
(because trustees do not have to give reasons for their decisions)” more difficult 
to detect.'8 

Concern has been expressed in some quarters about the influence which some 
pharmaceutical companies may exert over medical research charities.” Donor 
influence could extend overtly into the sphere of investment — perhaps by encourag- 
ing trustees to invest trust funds in the donor company or its group. Furthermore, 
wealthy donors might seek to indulge their own whim, perhaps by agreeing to 
contribute only if the trustees disinvest in companies which, say, produce contracep- 
tives, or which employ union (or non-union) labour.” If trustees are to be permitted 
to take such pressures into account under Nicholls VC’s third and fourth exceptions, 
the door is opened to an unacceptable degree of donor control. Uncurbed, this has 
the potential to reduce charities to the status of investment captives.?! Although 
honoured in the letter, inasmuch as the trustees’ investment decisions remain their 
own,” trust law may be breached in spirit. 

If the charity has members, their views may act as a counterbalance to such outside 
pressures; as may the views of recipients if the charity (like that managed by the 
Church Commissioners) benefits an identifiable group of persons. What remains 











15 See, for instance, the recent reports to the Commissioners of inquiries into War on Want (HMSO, 
15 February 1991) and Oxfam (HMSO, 8 April 1991). 

16 See Ware, ‘Introduction: The Changing Relations Between Charities and the State’ in Ware (ed), 
Charities and Government (Manchester: Manchester UP, 1989) p 6. 

17 cf Re Beloved Wilkes’ Charity (1851) 3 Mac & G 440. 

18 Compare the practical difficulty of ascertaining whether charity trustees, in selecting recipients of 
their bounty, have in fact preferred a private class: IRC v Educational Grants Association [1967] 
Ch 993 (where preference was given to children of employees of companies connected with the funding 
body, Metal Box Co Ltd). 

19 See Ware, op cit pp 21—22. 

20 cf examples in Langbein and Posner, ‘Social Investing and the Law of Trusts’ (1980) 79 Mich L Rev 72, 
at pp 83—84. 

21 On captive charities generally, see Report of the National Council for Voluntary Organisations, 
Malpractice in Fundraising for Charity (London: NCVO, 1986) p 4, para ii, and paras 5.39—5.49. 

22 cf Re Brockbank [1948] Ch 206. 
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to be developed, however, is the manner in which trustees should proceed in the 
event of these groups being of different opinions. 


Ethics Unlimited? 


In view of the foregoing analysis, it is evident that the search must continue for 
an additional principle designed to combat political or ethical manipulation. Some 
guidance might be sought from American law. In the USA, trustees of all trusts 
are permitted to eschew investment in companies 


whose activities or some of them are contrary to fundamental and generally accepted ethical 
principles. They may consider such matters as pollution, race discrimination, fair employment 
and consumer responsibility.” 


Implicit in this is the notion that other ethical principles must be disregarded. The 
development of a similar principle may not be beyond the reach of English law: 
in National Anti-Vivisection Society v IRC,* the House of Lords applied analogous 
criteria in determining whether the promotion of anti-vivisection was a charitable 
purpose. Lord Wright, in the context of the fourth head of charity in the Pemsel 
case,” opined 


that at least that approval by the common understanding of enlightened opinion for the time 
being is necessary before an intangible benefit can be taken to constitute a sufficient benefit 
to the community.?6 


A closer analogy, however, is with the principle that a charity is permitted to 
pursue its charitable purposes by political means, provided such means are merely 
ancillary to the attainment of those charitable purposes.” Thus, a charity may 
lawfully promote a Private Member’s Bill which relates to its purposes.”8 Nicholls 
VC does not explicitly draw upon this principle, but it may be implicit in the 
judgment: by a process of abstraction, he was able to treat the expressed purposes 
of the Church Commissioners — the payment of the clergy’s salaries and pensions . 
— as a means of promoting a broader charitable purpose, the advancement of religion. 
Thus, the ethical investment issues which concerned the Church Commissioners 
might be considered ancillary to the charity’s underlying purpose. 

Unhappily, the distinction between purposes and means can be a notoriously 
difficult one to draw in practice. Furthermore, in the context of ethical investment, 
it may confer a massive privilege upon trusts for religious or ethical? purposes. 
As one commentator has pointed out, ‘since the main concerns of all religions cover 
eternity and infinity, it could easily be said that all human life, and therefore politics, 
is ancillary to God’s purpose.’*° Such freedom may not be abused by the Church 
of England?'; but what of the numerous (and often wealthy) fringe religious sects 


23 A.W. Scott and W.F. Fratcher, Scott on Trusts (Boston: Little Brown & Co, 4th ed, 1988) vol III, 
para 227.17. Contrast Cowan v Scargill [1985] Ch 270, at pp 291—292. 

24 [1948] AC 31, especially Lord Wright, at pp 48—49. 

25 [1891] AC 531. 

26 [1948] AC 31, at p 49. 

27 See Public Trustee v Hood [1931] 1 Ch 240; McGovern v A-G [1982] Ch 321; cf Beynon, ‘The Private 
Law of Public Trusts’ (1982) 45 MLR 268, 279. 

28 See Rep Ch Comrs for 1981, paras 53—56, and Rep Ch Comrs for 1986, Appendix A. 

29 Re South Place Ethical Society [1980] 1 WLR 1565. 

30 Williams, The Alms Trade: Charities, Past, Present and Future (London: Unwin Hyman, 1989) p 116. 

31 In December 1991, the Church Commissioners expressed their disapproval of stores which flout 
the Sunday trading laws and stated that disinvestment was being considered. 
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which rank as charities under English law??? This issue, however, raises rather 
broader questions of which bodies ought to be entitled to charitable status — questions 
which the government has preferred to leave unresolved.” 


Future Directions 


The English law of charities, having evolved from the trust, is essentially institution- 
based*; its primary concern is the protection of the funds held by the trustees. As 
such, it is stable and static. In this respect, legal development has not kept pace 
with social change. Like commercial enterprises, modern charities exist in an intensely 
competitive world?s; they comprise a multi-billion pound industry% with an annual 
turnover which exceeds the whole output of British agriculture.’ Like commercial 
companies, many charities have constitutions which apportion rights between 
managers and members much as the Articles of Association of commercial corpora- 
tions apportion power between the board of directors and the shareholders. In these 
instances, trust law is relegated to a subsidiary role.** Such charities clearly cannot 
continue to be governed by principles which were developed centuries ago to regulate 
the endowed charitable trust. The decision in Bishop of Oxford v Church Commis- 
sioners, by indicating that factors may be considered other than the maximisation 
of the investment potential of existing assets, suggests a sensitivity to recent trends 
in charity organisation which, given time, could develop into a coherent body of law. 

The most potent instrument for change, however, is not the judiciary but the 
European Community. Although their laws are diverse, none of the other Member 
States (except the Irish Republic) has experience of the common law system or of 
the trust. They tend to regulate charities as a part of a broader set of rules governing 
non-profit organisations.” In Germany, for instance, the regulation of charitable 
bodies derives principally from an institution’s legal structure” and from federal 
taxation.“ In England, although it must be admitted that the regulation of fund- 








32 See, for instance, Holmes v A-G (1981) The Times, 11 February 1981 (Exclusive Brethren). The 
Unification Church (the Moonies) is a registered charity (Rep Ch Comrs for 1982, paras 36—38, App C). 
The World Government for the Age of Enlightenment, a registered charity which focuses on the teachings 
of the Maharishi Mahesh Yogi, is being investigated by the Charity Commission because of an alleged 
connection with the Natural Law Party: see Burns, Financial Times, 9 April 1992, p 10c. 

33 See, for instance, the discussion of religious charities and fringe religious cults: White Paper, Charities: 
A Framework for the Future (1989) Cm 694, paras 2.18—2.36. The Cottrell Report, presented to 
the European Parliament in 1984, recommended international action on religious cults; but none of 
its proposals have been ratified by Member States: see Garlick, ‘Blind Faith and Not So Sweet 
Charity,’ The Guardian, 9 January 1991, p 23a. 

34 cf Hackney, Understanding Equity and Trusts (London: Fontana, 1987) p 159, who (in the context 
of cy-pres) refers to ‘the quasi-corporate perception of charity in general by the Chancery judges.’ 

35 See, for instance, Jacobs, ‘Inside the Cut-throat World of Charities,’ The Telegraph Magazine, 11 April 
1992, pp 18—31. 

36 The total income of the voluntary sector has been placed at £17 billion per annum: see Earl Ferrers, 
introducing the Second Reading of the Charities Bill, Parliamentary Debates, House of Lords, 
19 November 1991, col 826. 

37 ibid. 

38 See Chesterman, Charities, Trusts and Social Welfare (London: Weidenfeld and Nicolson, 1979) p 198. 

39 A useful, if dated, survey is Neuhoff and Pavel (eds), Trusts and Foundations in Europe: A Comparative 
Survey, Stifterverband fiir die deutsche Wissenschaft; English language ed (London: Bedford Square 
Press, 1971). 

40 ie Stiftung, eingetragene Verein, or Gesellschaft mit beschränkter Haftung. 

41 See Gutachten der unabhängigen Sachverstandigenkommission zur Prüfung des Gemeinnittizigkeits- 
und Spendenrechts (Bonn: Bundesministerium der Finanzen, 1988) Heft 40. 
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raising has long embraced collections for purposes other than those charitable at 
law,” and that both legal structure* and taxation“ operate to some extent as 
regulatory mechanisms, these factors have proved inadequate to effect a change 
in the way lawyers characterise charities and other non-profit associations. 

For the time being, it appears that the British lobby has persuaded the EC to set 
aside plans for a single law governing non-profit organisations, and to consider instead 
the preparation of separate statutes for those bodies which benefit the public and 
those which benefit only their members.* Nevertheless, the distinction can be a 
fine one. The charitable funds held by the Church Commissioners are, after all, 
used to pay the salaries and pensions of the clergy. In substance, therefore, the position 
of the Church Commissioners is not very different from that of the pension fund 
trustees in Cowan v Scargill. Indeed, had the union trustees in that case argued 
on financial rather than political grounds, they would probably have succeeded.” 
If ethical investment is to be open to pension fund trustees, its impact (bearing in 
mind those institutions’ economic might) could be formidable. However, it remains 
to be seen whether English law will follow the American example by giving them, 
or indeed all trustees, scope for ethical investment: a European perspective suggests 
that this would be a step in the right direction. In any event, and especially in the 
light of Robert Maxwell’s misdeeds, it is now clear that the law must ensure that 
charities, pension funds and other commercial trusts have a board of management 
which is both competent and independent. 


42 Following the scope of the House to House Collections Act 1939, Parts II and III of the Charities 
Act 1992, when brought into force, will regulate fund-raising and public collections for ‘charitable, 
benevolent or philanthropic purposes.’ 

43 The introduction of a new form of charity corporation has been suggested: see Warburton, [1990] 
Conv 95. 

44 Note particularly, Income and Corporation Taxes Act 1988, ss 505—506 and Sched 20. 

45 See ‘Charity Reprieve,’ The Times, 29 October 1991, p 31b. 

46 [1985] Ch 270. 

47 See Pearce and Samuels, [1985] Conv 52. 
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Pragmatism Without Politics 
Neil Duxbury* 


Richard A. Posner, The Problems of Jurisprudence, Cambridge, Massachusetts: 
Harvard University Press, 1990, xvi + 485 pp, £23.95 hb. 


As with the study of any branch of law, the study of jurisprudence is very much 
an exercise in charting change in the meaning of concepts. ‘Progress’ is essentially 
a matter of old themes being seen to acquire a new lease of life. Even our most 
modern,' or even post-modern,” jurisprudential trends are a testament to the 
manner in which old ideas linger, shift and slip. One can only wonder how things 
could ever be otherwise. And yet the ‘progress’ to which we are witness, the forging 
of the new from the old, seems increasingly to be marked by uncertainty. Where 
is jurisprudence going? More specifically, where is jurisprudence going in relation 
to the rest of the law syllabus? As teaching and research in most areas of law, certainly 
in the United Kingdom, appears to become ever more technical and pragmatic, 
jurisprudence is becoming more intellectually adventurous, radical, colourful, at 
times even whimsical. In its search for new concepts, or at least for new perspectives 
on old concepts, jurisprudence has begun to look far beyond the horizons of the 
modern law school — so much so that, sooner or later, one assumes, academic 
lawyers must consider afresh the issue of what it is that legal theorists do, and what 
bearing their intellectual activities may have on other branches of legal research 
and teaching.’ 

American jurisprudence was subjected to such scrutiny as far back as the 1930s, 
when legal realism assumed the role of the rebellious offspring of the law school. 
Questions were raised then about what purpose jurisprudence should serve in legal 
education, and some proponents of realism felt compelled to make their perspectives 
seem less uncompromising to other lawyers. Even so, for all that realism was tamed 
— for all that, ultimately, it ‘failed’ — there are still today those who remain bitter 
about its legacy.* There is a tendency, more generally, for American academic 
lawyers — critical legal scholars excepted — to regard realism not simply as 
discredited but as a cause for suspicion. The assumption seems to be: ‘Theory is 
fine, so long as it is kept within reason; but once theorists are let off the leash 
— once jurisprudence strays too far beyond the boundaries of conventional lawyering 


*Faculty of Law, University of Manchester. 
My thanks to Jack Balkin, Peter Goodrich and Richard Posner for taking the trouble to comment on an 
earlier draft. Responsibility for the end product is, naturally, mine. 


1 See, for example, Gunther Teubner, ‘“And God Laughed”: Indeterminacy, Self-Reference and Paradox 
in Law’ in C. Joerges and D.M. Trubek (eds), Critical Legal Thought: An American-German Debate 
(Baden-Baden: Nomos, 1989) pp 399—434, at 399 (tracing the idea of autopoietic law to the Talmud). 

2 See, for example, Anthony Carty (ed), Post-Modern Law: Enlightenment, Revolution and the Death 
of Man (Edinburgh: Edinburgh UP, 1990), tracing the inspiration for post-modern jurisprudence to 
the Enlightenment. 

3 See W.T. Murphy and Simon Roberts, ‘Introduction’ (1987) 50 MLR 677—687. 

4 See, for instance, Charles Fried, ‘Jurisprudential Responses to Legal Realism’ (1988) 73 Cornell L 
Rey 331—334. 
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— then the whole exercise becomes a cause for disquiet.’ Realism — so received 
wisdom would have it* — was disquieting: it displayed a penchant for moral 
relativism and rule-cynicism at a time when fascism was reaching its peak in Europe. 
It came, in short, to be seen as the philosophy of might equals right.* Yet this 
surely does not discredit realism, but serves to emphasise its importance. Certainly, 
anything of significance that has occurred in American jurisprudence during this 
century has, to a greater or lesser extent, occurred in relation to legal realism; it 
is with realism, after all, that Anglo-American jurisprudence turned its attention 
to the political content of law. Realism made American lawyers in particular — 
and not just legal philosophers — consider seriously the question of what they believed 
law to be about, and what they believed it should be about. If realism is an illustration 
of how jurisprudence fails, then there is surely no need for it ever to succeed, whatever 
the criteria for success. 

However one conceives it, jurisprudence should not simply be an exercise in 
reinforcing established wisdom about the legal system. There would be no point 
to jurisprudence if its proponents did not, from time to time, wander off into an 
intellectual wilderness in search of the unorthodox and the counterintuitive. For 
all the generality of the suggestion, perhaps jurisprudence can serve no better purpose 
than to prompt other lawyers to question their own ideas and assumptions about 
law, even if sometimes such prompting may meet with a negative response. One 
of the basic problems with jurisprudence in the United Kingdom is that its 
representatives seem to be content by and large to address themselves to a readership 
of legal theorists rather than to a more general audience. The American experience 
informs us again that horizons need not be so narrow.’ 

The writings of the American judge and legal theorist, Richard Posner, rather 
epitomise both how jurisprudence can sometimes seem inordinately narrow and how, 
too, it is a subject which can force lawyers to broaden their attentions to ideas which 
are prima facie counterintuitive. The driving force behind the economic analysis 
of law in the United States, Posner is doubtless best known for his ‘ethic’ of wealth 
maximisation — the idea that, in all activities which involve choice, individuals 
act as rational maximisers of their own wealth® — an ethic which, in the eyes of 
many critics, is not really ethical at all (or is only so in a curiously perverted 
sense).° Posner himself has conceded that ‘[t]here is for good or ill nothing in the 
ethic of wealth maximisation which says that society has a duty to help the needy. 
It has a duty not to hurt them, to leave them alone; but it has no duty, and in a 
strict ethic of wealth maximisation no right, to force the productive people to support 


5 Though for some piecemeal attempts to challenge this wisdom, see my ‘Some Radicalism about Realism? 
Thurman Arnold and the Politics of Modern Jurisprudence’ (1990) 10 Oxford J of Legal Studies 11—41; 
‘In the Twilight of Legal Realism: Fred Rodell and the Limits of Legal Critique’ (1991) 11 Oxford 
J of Legal Studies 354—395; and ‘Jerome Frank and the Legacy of Legal Realism’ (1991) 18 Journal 
of Law and Society 175—205. 

6 See, for example, Francis E. Lucey, ‘Jurisprudence and the Future Social Order’ (1941) 16 Social 
Science 211—217; Ben W. Palmer, ‘Hobbes, Holmes and Hitler’ (1945) 31 American Bar Association 
Journal 569—573. 

7 See my ‘In the Twilight of Legal Realism’ and ‘Jerome Frank and the Legacy of Legal Realism,’ 

above n 5, passim. 

See Richard A. Posner, The Economics of Justice (Cambridge, Mass: Harvard UP, 1981) pp 60—115. 

See, for example, Robin West, ‘Submission, Choice and Ethics: A Rejoinder to Judge Posner’ (1986) 

99 Harvard L Rev 1449—1456, at 1449—1450; Arthur A. Leff, ‘Economic Analysis of Law: Some 

Realism about Nominalism’ (1974) 60 Virginia L Rev 451—482, at 454—456 (and also Posner’s response 

in The Problems of Jurisprudence, pp 76—77); ‘Unspeakable Ethics, Unnatural Law’ (1979) 6 Duke 

LJ 1229—1249, at 1244—1245; Mark Kelman, A Guide to Critical Legal Studies (Cambridge, Mass: 

Harvard UP, 1987) p 149. 
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the unproductive ... In this regard, wealth maximisation is ... out of phase with 
powerful currents of contemporary moral feeling.’!° The ‘ethic’ of wealth maximi- 
sation rests on the belief that the competitive market brings out the best in all of 
us; and while Posner promotes rather to excess the virtue of being a productive 
person,'' he studiously neglects the role that sheer luck, good or bad, may play 
in a person’s ascent to wealth or descent to poverty. 

This is not the place to embark on a detailed discussion of wealth maximisation 
as a principle of morality and justice. Suffice it to say that Posner’s argument, that 
common law doctrine by and large conforms to the dictates of wealth maximisation, 
has had a fairly massive impact on teaching and scholarship in American law schools. 
This is hardly surprising, given that — depending on where, politically and theoreti- 
cally, one is coming from — it is an argument which proves quite easy either to 
criticise or to accept. The merit and the problem of Posnerian economic analysis 
is that it offers clear-cut criteria for social decision making. Many of those who 
have found fault with Posner’s economic analysis have likened this approach, not 
inappropriately, to Langdellian legal science.'? Langdell believed that law should 
be reduced to its fundamental principles. The economic analysis of law, as 
Posner himself explains in The Problems of Jurisprudence, entails a similar 
reductionist ethos: “Much of the doctrinal luxuriance of common law is seen to be 
superficial once the essentially economic nature of the common law is understood. 
A few principles, such as cost-benefit analysis, the prevention of free-riding, decision 
under uncertainty, risk aversion and the promotion of mutually beneficial exchanges, 
can explain most doctrines and decisions’ (p 361). The difference between the 
economic analysis of law and Langdellian legal science, Posner insists, is that the 
former is ‘empirically verifiable’ (p 362).' 

The economic analysis of law, as presented by Posner, rather typifies the primary 
concerns of American legal theory. The history of American jurisprudence, realism 
included, has been a history of academic lawyers trying to find reason, principle 
and process in a jungle of complexity and contradiction. Even critical legal studies 
— apart from in its more utopian, programmatic guises — has provided little more 
than a protracted jeremiad on this general state of affairs. Critical legal studies is 
very much a chronicle of how American legal scholars have been obsessed with 
the quest for the discovery of the principle which will end all principles, the principle 
which will turn confusion into sense. In his effort to find economic logic in the 
fabric of the common law, Posner has pursued this goal every bit as assiduously 
as did Langdell, or anyone else, before him. In The Problems of Jurisprudence, 
however, he turns his attention to a rather different quest. To put the matter simply, 
Posner attempts to locate a middle ground between formalism and realism in 


10 Richard A. Posner, ‘Wealth Maximization Revisited’ (1985) 2 Notre Dame Journal of Law, Ethics 
and Public Policy 85—105, at 101. 

11 Posner, above n 8, p 68: “To summarize, the wealth maximization principle encourages and rewards 
the traditional “Calvinist” or “Protestant” virtues and capacities associated with economic progress.’ 

12 See, for example, Thomas C. Grey, ‘Langdell’s Orthodoxy’ (1983) 45 U Pittsburgh L Rev 1—53, at 51. 

13 ‘[T]he number of fundamental legal doctrines is much less than is commonly supposed; the many 
different guises in which the same doctrine is constantly making its appearance, and the great extent 
to which legal treatises are a repetition of each other, being the cause of much misapprehension. If 
these doctrines could be so classified and arranged that each should be found in its proper place, and 
nowhere else, they would cease to be formidable from their number.’ Christopher C. Langdell, A 
Selection of Cases on the Law of Contracts (Boston: Little Brown & Co, 1871) p viii. 

14 All page references in the text are to this book. 

15 A claim which, in the light of Posner’s own tireless initiatives, should not be taken lightly. For an 
example of his own endeavours at empirical verification, see Richard A. Posner, Economic Analysis 
of Law (Boston: Little Brown & Co, 3rd ed, 1986). 
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American jurisprudence. This middle ground he calls pragmatism; and yet, we shall 
see, as a form of jurisprudence, this pragmatism is of a rather peculiar, apolitical, 
type. 


I 


The Problems of Jurisprudence is a decidedly vast affair, from which it is almost 
impossible not to learn a great deal. In the first place, it offers, as the title implies, 
a survey of the problems of jurisprudence — as seen, of course, through the eyes 
of Richard Posner (p xiii). Posner’s problems turn out, almost without exception, 
to be curiously North American in origin and scope; European jurisprudential issues 
are, by implication, deemed somehow unproblematic. The book is also very much 
part of a peculiarly North American intellectual tradition: Posner follows in the 
footsteps of Holmes, Cardozo and Frank before him and assumes the role of the 
judge who is prepared to stick out his neck and put forward a theory of law — a 
theory, in this case, built out of what Posner treats as the acceptable remnants of 
the various theories which he surveys and attempts to discredit. The two exercises 
attempted by Posner — the building of a new theory and the surveying of certain 
old ones — do not sit particularly well together, largely, we shall see, owing to 
the nature of the theory on which he eventually settles. We shall consider this theory 
in the concluding section of this article. More generally, however, we shall 
concentrate on what comprises the bulk of Posner’s analysis: namely, his survey 
of what he considers to be the problems of jurisprudence. 

Jurisprudence, rather like the average wardrobe, has its fair share of fashions 
which never quite caught on; of things, also, which we seem to have grown out 
of but for some reason suspect, or hope, we will one day grow back into. Posner 
sets about tidying his jurisprudential wardrobe, but lacks the ruthlessness, as do 
most of us, to attempt a comprehensive clearout, preferring generally to retain or 
re-fashion rather than to discard. Not that he is totally shy of discarding. The work 
of Jürgen Habermas, for example, is treated to a particularly cursory dismissal (‘I 
have very little sympathy for most of Habermas’s views’ (p 27)), though Posner 
does, at various points throughout the book, acknowledge the existence of a distinctly 
pragmatic element in Habermas’s philosophy (see, for example, pp 126, 384). 
Hermeneutics, too, particularly as applied to law, is afforded summary treatment: 
‘Hermeneutics poses the problem; it does not offer a solution. It is neither the salvation 
of legal interpretation nor the annunciator of its doom. Hermeneutics will not teach 
you how to interpret the Eighth Amendment or the Sherman Act. It will not even 
tell you whether to construe texts broadly or to hew close to the surface meaning. 
That is a political judgment’ (p 298). Yet, as a form of textual criticism, hermeneutics 
is neither intended to offer solutions to practical legal problems nor is it supposed 
to supplant political judgments; it is, rather, a peculiar manner of studying law'® 
— of studying law, particularly, in terms of its culture, tradition and authority." 








16 One hesitates to describe hermeneutics as a method. See Hans-Georg Gadamer, Truth and Method 
(Eng tr W. Glen-Doepel, 2nd ed) (London: Sheed & Ward, 1979) p 9 (‘[W)hat is called “method” 
in modern science remains everywhere the same and is seen only in an especially exemplary form 
in the natural sciences. The human sciences have no special method’); though compare Josef Bleicher, 
Contemporary Hermeneutics: Hermeneutics as Method, Philosophy and Critique (London: Routledge 
& Kegan Paul, 1980) pp 233—235. 

17 Fora good illustration, see Peter Goodrich, Reading the Law: A Critical Introduction to Legal Method 
and Techniques (Oxford: Blackwell, 1986) pp 126—167; and for a critique of Goodrich’s hermeneutics 
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Posner’s objection to the hermeneutic approach is, in a sense, highly revealing, in 
that it rather betrays what is for him, one suspects, the fundamental problem of 
jurisprudence: namely, what is theory supposed to do to law? While the question 
is a crude one, it none the less poses a very real problem: if lawyers — even the 
bulk of academic lawyers, let alone the practitioners and administrators — take little 
or no interest in hermeneutics, or any other ‘grand theory’ for that matter, how 
can such theories ever have an impact on law? Very simply, what are these theories 
for? 

While Posner never asks this question outright, his book is very much an attempt 
to answer it. And for all that the book — like all of Posner’s academic writing — 
is a model of self-assured reasoning, it seems rather to come unstuck at those points 
where it addresses theories which appear to yield no direct returns, as it were — 
or, worse still, which appear to yield no returns at all. Posner is brimming with 
confidence when discussing theories which clearly have about them some positive 
doctrinal objective (for example, Richard Epstein’s proposals for the expansion of 
strict liability in tort law (p 323 et seq)) or which have some bearing on the values 
inherent in the American legal system (see, for example, his general criticisms of 
theories of justice in Chapter Eleven). But he is distinctly unsure of his ground when 
discussing theories which somehow stand outside of that system, or which are 
dedicated in some way to undermining rather than reforming or improving current 
legal doctrine. For Posner, theory should be pragmatic rather than merely inspira- 
tional or suggestive: theory should point the way to attainable legal change rather 
than seek revision via some hypothetical transformation in social and political 
consciousness. 

This possibly explains why, for all his willingness to listen, Posner appears to 
be distinctly unimpressed with some of the claims put forward by proponents of 
feminist jurisprudence and critical legal studies. To take the former first, the primary 
merit of feminist jurisprudence, according to Posner, is that it is especially sensitive 
‘to the particular needs, interests and experiences of members of groups that have 
been discriminated against in the past or otherwise pushed to the social margin’ 
(pp 320—21). Such sensitivity, however, he insists, is sometimes misguided or 
misplaced. To illustrate the point, he considers Carol Gilligan’s distinction between 
‘an “ethic of rights” that she deems distinctively masculine and an “ethic of care” 
that she deems distinctively feminine’ (pp 405—406). Gilligan’s own account of 
the distinction is rather more carefully formulated in terms of a ‘tension between 
responsibilities and rights.’'® Women tend, Gilligan argues, to conceive of moral 
problems as problems of care and responsibility in relationships, whereas men tend 
to conceive of these problems as problems of justice and rights. ‘While an ethic 
of justice proceeds from the premise of equality — that everyone should be treated 
the same — an ethic of care rests on the premise of non-violence — that no one 
should be hurt.’!? “Thus, the logic underlying an ethic of care is a psychological 
logic of relationships, which contrasts with the formal logic of fairness that informs 
the justice approach.’ 





(specifically, his interpretation of the work of Gadamer), see Timothy O’Hagan, ‘Gadamer, 
Hermeneutics and the Law’ (1990) 76 Archiv für Rechts- und Sozialphilosophie 197—202. 

18 Carol Gilligan, In a Different Voice: Psychological Theory and Women’s Development (Cambridge, 
Mass: Harvard UP, 1982) p 174. 

19 loe cit. 

20 opcit p 73. For a psychological critique of Gilligan’s thesis, see Lawrence Kohlberg, Essays on Moral 
Development, Volume 2: The Psychology of Moral Development (San Francisco: Harper & Row, 1984) 
pp 338—370. 
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The fault with Gilligan’s thesis, so far as Posner is concerned, is that it is simply 
untrue. ‘[T]he “ethic of care” of which Gilligan speaks is not a female preserve. 
Men have controlled the legal system from the beginning, yet that system has never 
been as dominated by formalism, strict rules, relish for hard cases and the like as 
the legal establishment has claimed. For every Blackstone there has been a Bentham 
(and is there not a sense in which utilitarianism is the most empathetic, the most 
caring of philosophies?), for every Langdell a Cardozo, for every Frankfurter a 
Murphy, for every Rehnquist a Brennan’ (p 407). Yet Posner’s objection here is 
founded on a very basic misreading of Gilligan’s position. Notice the slippage in 
his description: the ethic of care, which he begins by calling ‘distinctively feminine,’ 
is suddenly criticised for being portrayed by Gilligan as ‘a female preserve,’ as 
if distinctiveness were tantamount to exclusiveness. Gilligan makes no such claim. 


The different voice I describe is characterised not by gender but theme. Its association with 
women is an empirical observation, and it is primarily through women’s voices that I trace 
its development. But this association is not absolute, and the contrasts between male and 
female voices are presented here to highlight a distinction between two modes of thought 
and to focus a problem of interpretation rather than to represent a generalisation about either 
sex. 


The point is — and it is the point which Posner overlooks — that ‘[m]ost people 
use both voices.’” That is precisely why he is able ‘to list the many male judges 
who have worn ... sympathy on their sleeve’ (p 407). Very simply, in criticising 
Gilligan’s thesis, he takes it for something that it is not. Where Gilligan does adopt 
a different tack — and, indeed, where Posner leaves her unchallenged — is over 
the matter of justice, and how the promotion of justice represents the promotion 
of what is in essence a masculine value. If, Gilligan contends, in setting about 
compiling empirical data for the study of the psychology of moral reasoning, ‘you 
want to support what has been in the Western tradition since Plato — that is, the 
notion of a unitary truth, that virtue is one, that its name is justice, that it is part 
of the sense of one right answer upon which we all, in the end, can agree — then 
you will select an all-male sample ... The inclusion of women will challenge this 
tradition and make it impossible to sustain a unitary view.’ For all that this 
assertion is sketchy, difficult, untested and possibly untestable, it is one which seeks 
out nothing if not to dispel the myth — embodied in Posner’s work, as it is in the 
works of many others — that the fundamental problem of jurisprudence is, perforce, 
one of discovering and articulating an overarching theory of law upon which everyone 
must agree. 


H 


Posner’s criticisms of critical legal studies are a mixture of the general and the 
particular. The general thesis of critical legal studies, he comments, is that ‘all law 
is politics’ and, indeed, ‘right wing politics at that’ (p 153). Such a thesis ‘is difficult 
to evaluate because it is stated in a nonfalsifiable form. Whenever a judge is acting 
contrary to his presumed political interests, his behaviour is explained as throwing 





21 Gilligan, above n 18, p 2. 

22 Isabel Marcus er al, ‘Feminist Discourse, Moral Values and the Law — A Conversation’ (1985) 
34 Buffalo L Rev 11—87, at 47 (comment by Gilligan). 

23 op cit p 49. 
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sand in the public’s eye — forging even tighter bonds by appearing to be evenhanded’ 
(loc cit). Possibly this is an accurate account of what judges do: ‘A rule-of-law 
ideology would not,’ after all, ‘be a persuasive method of mystification and cooptation 
were it not occasionally employed against the rich and powerful’ (loc cit). The 
problem, however, is that such a thesis ‘makes it exceedingly difficult to distinguish 
empirically between a genuinely evenhanded administration of law and an administra- 
tion permeated by class bias, or even to choose between them normatively. Since 
judges are human, we cannot expect a perfectly evenhanded administration of justice; 
and if the tilt is therefore inevitable, why should an administration of justice subtly 
tilted in favour of the upper class be thought more disreputable than one subtly tilted 
in favour of the lower class?’ (loc cit). 

There are at least two problems inherent in Posner’s presentation here. The first 
of these relates to his preoccupation with empiricism. In essence, his argument seems 
to be founded upon the non sequitur that, since the CLS position is not amenable 
to empirical verification (an argument which, as we shall see in a moment, would 
by no means be conceded resignedly by proponents of CLS), it cannot really be 
credible; and therefore we may as well accept as ‘inevitable’ a legal system which 
is tilted in favour of the upper class. The problem with this argument is not simply 
that it betrays a non sequitur but that it reveals a puzzling faith in false certainties. 
Since we cannot — so Posner would have it — determine conclusively whether or 
not any particular legal system is an instrument of class oppression, since we cannot 
really reveal it to be anything other than what it appears to be, there is no compelling 
reason to accept it at anything other than face value. Such an argument is implicitly 
dismissive not only of legal theory in its so-called ‘leftist’ (viz, marxist and CLS) 
guises, but also, more generally, of the belief that a fundamental task of legal theory, 
indeed of scholarship generally, is to probe, to investigate, to cast light over the 
darkest corners of our knowledge. In short, there is about Posner’s argument a 
rather insidious fatalism: since the CLS allegations against the rule of law appear 
to be unprovable, we may as well accept the legal system for what it appears to be. 

The second problem inherent in Posner’s presentation is that the conception of 
the rule of law ideology which he attributes to critical legal studies is inaccurate. 
Posner ascribes to critical legal studies what might be termed the Whigs and Hunters 
version of the rule of law ideal: namely, the notion that the rule of law maintains 
its legitimacy because, somehow, it embodies principles of equality and universality 
which can operate independently, and sometimes even run against the grain of the 
interests of the ruling class.” The conception of the rule of law to be found in the 
literature of critical legal studies, while no less problematic than this version,” is 
rather different in so far as it stresses neither the manner in which the rule of law 
may function independently of class values, nor even, as Posner implies, the way 
in which it might at times operate conspiratorially in favour of (yet apparently against) 
dominant class interests. The CLS version of the rule of law is, in fact, a rather 








24 On which see, for example, Guido Calabresi, A Common Law for the Age of Statutes (Cambridge, 
Mass: Harvard UP, 1982) p 180; though for a dissenting voice, compare W.T. Murphy, ‘The Oldest 
Social Science? The Epistemic Properties of the Common Law Tradition’ (1991) 54 MLR 182—215, 
at 212—213. 

25 See E.P. Thompson, Whigs and Hunters: The Origin of the Black Act (Harmondsworth: Penguin, 
1975) pp 261—265; and, for a critique, Adrian Merritt, ‘The Nature and Function of Law: A Criticism 
of E.P. Thompson’s “Whigs and Hunters”’ (1980) 7 British Journal of Law and Society 194—214, 
esp at 202 et seq. 

‘26 For a critique of the CLS version of the rule of law, see Andrew Altman, Critical Legal Studies: 
A Liberal Critique (Princeton, NJ: Princeton UP, 1990). 
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unsophisticated affair; an attempt, in short, to turn the Whigs and Hunters version 
on its head: 


[T]he rule of law ... undoubtedly restrains power, but it also prevents power’s benevolent 
exercise. It creates formal equality — a not inconsiderable virtue — but it promotes substantive 
inequality by creating a consciousness that radically separates law from politics, means from 
ends, processes from outcomes. By promoting procedural justice it enables the shrewd, the 
calculating, and the wealthy to manipulate its forms to their own advantage. And it ratifies 
and legitimates an adversarial, competitive and atomistic conception of human relations.?’ 


Hence we find, in critical legal studies, an attempt to reinstate the crude class- 
instrumentalist version of the rule of law. And for all that he misreads it, it is hardly 
surprising that Posner — whose own version of the rule of law ideal is far closer 
to Thompson’s than anything put forward by critical legal scholars — should 
attack the CLS position. In fairness, furthermore, while he rather misinterprets the 
CLS argument as to what function the rule of law serves, Posner does recognise 
that most proponents of critical legal studies are concerned not so much with the 
function of the rule of law as with the issue of how, as an ideal, it comes to be 
treated as if it were somehow apolitical, objective and determinate. Joseph Singer 
explains the CLS position thus: 


While traditional legal theorists acknowledge the inevitability and desirability of some 
indeterminacy, traditional legal theory requires a relatively large amount of determinacy as 
a fundamental premise of the rule of law. Our legal system, however, has never satisfied 
this goal. The critique advanced by certain Critical Legal Scholars is that neither the theories 
proposed by the theorists, nor the arguments used by judges to justify their decisions, nor 
the legal rules in force are as determinate as traditional theorists and judges claim. This is 
an empirical question, and its truth depends on specific demonstrations of how individual 
theories or rules fail to provide determinate resolutions of competing principles.” 


It is, for Posner, this insistence on the indeterminacy of the rule of law — or the 
rule of politics, as it becomes in CLS literature — which proves problematic, given 
that the allegation that judges rely on political considerations when choosing between 
competing legal principles is impossible to verify or falsify empirically. It is 
interesting to note, however, that Singer claims precisely the opposite: the 
indeterminacy of the rule of law, he insists, is perfectly amenable to empirical 
demonstration. Posner attempts to refuté ‘any such claim by focusing on two particular 
examples of critical legal scholarship (pp 154-56, 255—59) and considering how, 
in each instance, the tug of principle and counter-principle purportedly underscoring 
legal doctrine appears to be fabricated. To take but one of Posner’s examples, he 








27 Morton J. Horwitz, ‘The Rule of Law: An Unqualified Human Good?’ (1977) 86 Yale LJ 561—566, 
at 566. 

28 Compare Posner, The Problems of Jurisprudence, p 467 (‘The rule of law is a genuine, indeed an 
invaluable, public good’) with Thompson, above n 25, p 266 (‘[T]he rule of law ... seems to me 
to be an unqualified human good’). More recently, Posner has distinguished the rule of law ideal 
from what he terms the rule of law ideology. Whereas he ‘recognises in the concept of the rule of 
law a valuable although incomplete ideal closely related to ideas of democracy, limited government 
and equal treatment that are durable and important elements of Western political thought,’ he rejects 
‘the rule of law ideology,’ namely, ‘the view that the only proper function of a judge ... is to apply 
by the method of logic, that is, deductively, rules that are laid down in some authoritative source.’ 
Richard A. Posner, ‘Pragmatism versus the Rule of Law,’ paper delivered to the American Enterprise 
Institute, 7 January 1991 (unpublished mimeograph, on file with author) pp 1—2. 

29 Joseph W. Singer, ‘The Player and the Cards: Nihilism and Legal Theory’ (1984) 94 Yale LJ 1—70, 
at 13—14. On CLS and the indeterminacy thesis generally, see Charles M. Yablon, ‘The Indeterminacy 
of the Law: Critical Legal Studies and the Problem of Legal Explanation’ (1985) 6 Cardozo L Rev 
917—945; Lawrence B. Solum, ‘On the Indeterminacy Crisis: Critiquing Critical Dogma’ (1987) 
54 U Chicago L Rev 462—503; Ken Kress, ‘Legal Indeterminacy’ (1989) 77 California L Rev 283—337. 
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argues that James Boyle’s reading of the law of intentional torts results in serious 
doctrinal distortion owing to his wilful misinterpretation of a classic egg-shell skull 
case, Vosburg v Putney.” In Vosburg, a schoolboy kicked a classmate. The kick 
was deliberate but there was no intent to cause serious injury; however, the kick 
aggravated a pre-existing injury of which the defendant was unaware. The court 
held the defendant to be liable for the full, even though unforeseeable, extent of 
the plaintiff's injury. In criticising the decision, Boyle focuses on the artificiality 
of intention: ‘If the defendant was found not to have intended to hurt the plaintiff, 
why does the plaintiff recover, particularly considering this is supposed to be 
intentional torts?’>' For Posner, this is to misunderstand the decision. The inten- 
tionality of the kick was not in dispute. What was at issue was whether a necessary 
ingredient of intentionality was the intent to cause some particular consequence, 
or whether intentionality could be imputed where that consequence was unforeseen. 
Thus it is that ‘Boyle overlooks the rule that has actually emerged from Vosburg 
and has been confirmed in hundreds of cases: the tortfeasor (whether or not an 
intentional one) takes his victim as he finds him’ (p 256). 

It is possible to argue, however, that while Posner offers a credible objection 
to Boyle’s interpretation of Vosburg, he also rather overlooks the purpose of that 
interpretation. Boyle, after all, is concerned with the appeal to counter-principle. 
Taking Vosburg specifically, he is concerned not so much with the principle of the 
decision itself as with the manner in which the concept of intentionality was moulded 
to suit the principle, and furthermore, most importantly of all, how the concept 
might have been moulded otherwise so as to have produced a different principle. 
Posner omits to consider how Boyle, in his analysis of intentional torts, implicitly 
compares Vosburg with Hurley v Eddingfield,” a contracts case in which a doctor, 
on refusing to treat a seriously ill person who subsequently died, was held not to 
be liable since a failure to act was not tantamount to an act. ‘The obvious question’ 
arising from a comparison of Vosburg with Hurley, according to Boyle, ‘is “why 
is an eleven-year-old made responsible for a childish prank when a jury thought 
he had no intention to harm, while a doctor can deliberately refuse to treat someone 
who will die as a consequence? ”’3 This reveals the essential purpose of the CLS 
appeal to counter-principle: namely, the desire to expose contradiction, or at least 
serious confusion (in this instance, with regard to the notions of intention and 
responsibility) at the heart of legal doctrine. By, as it were, telling only half of the 
story — by concentrating on Boyle’s interpretation of Vosburg and neglecting his 
discussion of Hurley — Posner robs it of its punchline. 


Hi 


For all his reservations about the so-called tug of principle and counter-principle, 
Posner’s own position is not entirely devoid of affinities with the CLS line of 
reasoning. In the course of his critique, Posner suggests that the indeterminacy thesis, 
as presented by Boyle, takes no account of ‘the trade-offs between rule and standard’ 
which are often operative in the process of judicial decision making (p 256). Whether 
this would be a fair criticism of critical legal studies generally is questionable. ‘CLS 





30 Vosburg v Putney (1891) 80 Wis 523, 50 NW 403; see James Boyle, ‘The Anatomy of a Torts Class’ 
(1985) 34 American University L Rev 1003—1063, at 1018. 

31 Boyle, loc cit. 

32 Hurley v Eddingfield (1901) 156 Ind 416, 59 NE 1058. 

33 Boyle, above n 30, p 1019. 
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adherents,’ so one of their number has claimed, ‘have been adept at reminding legal 
academics of the number of important controversies that can obviously be seen as 
instances of an irresolvable rules-standards conflict.’** Posner, for his part, does 
not conceive of anything so extreme as an ‘irresolvable conflict’ between rules and 
standards. He nevertheless regards rules and standards as existing on a con- 
tinuum,* and argues that modern law is characterised by a general — and, to his 
mind, welcome — drift from the former to the latter (p 45). It is in this drift, he 
suggests, that we may find ‘a clue to the widely perceived decline ... of legal 
formalism’ (loc cit). 

By making a fairly precise distinction between rules and standards, Posner leaves 
himself open to the criticism — commonly levelled at proponents of critical legal 
studies — that such a distinction could never exist in reality. ‘It takes a rule to make 
a standard legal; it may take a standard to make a rule satisfactorily workable ... 
Standards are not something apart from rules, but one possible component of 
rules.’ For Posner, ‘[a] rule is a precise directive that leaves little discretion to 
those charged with applying it; a standard provides some direction but delegates 
considerable discretion to those charged with applying it.’ Yet such a distinction 
rather neglects the fact that ‘[rJules can vary over a wide range in their degrees 
of determinacy and indeterminacy; in the range and kind of value judgments that 
their provisions make operative as conditions of rule-application. No rule can be 
so utterly determinate that in every possible case of its application the proper 
application is decidable without any regard to background principles or values. The 
broader the standards or other criteria a rule invokes, the less determinate in many _ 
concrete cases it will be.’* This conceptual uncertainty surrounding the distinction 
between rules and standards is compounded by Posner’s own insistence that the 
First Amendment of the United States Constitution is a standard, even though its 
wording (‘Congress shall make no law ... abridging the freedom of speech, or 
of the press ...’) suggests that it should be treated as a rule.” 

Conceptual shakiness is not the only problem attaching to Posner’s distinction 
between rules and standards. Equally if not more contentious is his claim that the 
general drift from rules to standards may explain the widely perceived demise of 
legal formalism. One might question whether ‘legal formalism’ — whatever that 
might be taken to mean (and we shall see, in a moment, that Posner is not entirely 
sure himself) — really is perceived to be in demise. It has recently been suggested 
that the ideology of the free market — so much a defining feature of late nineteenth 
and early twentieth-century formalism in the American courts® — is actually, in 








34 Kelman, above n 9, p 17. 

35 See, for example, Richard A. Posner, Law and Literature: A Misunderstood Relation (Cambridge, 
Mass: Harvard UP, 1988) p 109. 

36 Neil MacCormick, ‘Reconstruction after Deconstruction: A Response to CLS’ (1990) 10 Oxford J 
of Legal Studies 539—558, at 545. 

37 Richard A. Posner, ‘The Constitution as an Economic Document’ (1987) 56 George Washington L 
Rev 4—38, at 7. 

38 MacCormick, above n 36, p 545. 

39 Posner, above n 37, p 7; and, for further critical comment, see Sanford Levinson, ‘Some Reflections 
on the Posnerian Constitution’ (1987) 56 George Washington L Rev 39—49, at 39—40, fn 2. Compare, 
however, Richard A. Posner, ‘Legal Formalism, Legal Realism, and the Interpretation of Statutes 
and the Constitution’ (1986—87) 37 Case Western Reserve L Rev 179—217, at 187; ‘Free Speech 
in an Economic Perspective’ (1986) 20 Suffolk University L Rev 1—54, at 3—7. 

40 See my ‘The Origins of Modern American Jurisprudence, Part I: The Birth of Legal Formalism’ (1991) 
6 University of Manchester Faculty of Law Working Papers at pp 16—23. 
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the United States, ‘making something of a comeback.’*! More generally, it may 
be argued that critical legal studies, in the United States and elsewhere, has emerged 
primarily in response to the persistence, rather than to the decline, of formalism.” 
Indeed, rather than treating legal formalism as some sort of relic concept, CLS regards 
it very much as a thorn in its side — the removal of which is far easier theorised 
than done. l 

Of course, the issue of whether legal formalism should be assumed to be on the 
way out, as it were, depends essentially on what the term is taken to mean. With 
regard specifically to American jurisprudence, my own view is that, over the past 
century, the meaning of legal formalism has gradually and subtly changed. During 
the Langdellian era, legal formalism amounted to the belief that, whether it be the 
courtroom or the classroom, judges, scholars and students could straightforwardly 
select and apply correct rules for the satisfactory and uncontroversial resolution 
of disputes. By the post-realist era (meaning the late 1940s to the present day), 
however, legal formalism was no longer a matter of substance, but a matter of 
process: attention had switched from the issue of whether legal officials were selecting 
the correct rules in making decisions to the issue of whether they were selecting 
the correct principles and policies in the process of giving reasons for their 
decisions. By the 1950s, and very much in response to what was considered to 
be the dour negativism of the realist years, American jurisprudence had entered 
fully into the spirit of ‘principled’ decision making.“ Indeed, by the end of that 
decade, the groundwork had been prepared for the emergence of the jurisprudential 
tradition which is nowadays identified primarily with the work of Ronald 
Dworkin.“ 

Posner’s jurisprudence epitomises, in a peculiar way, this shift in the meaning 
of legal formalism. Having declared unequivocally that he is ‘not a formalist’ (p 304), 





41 Lawrence M. Friedman, The Republic of Choice: Law, Authority and Culture (Cambridge, Mass: 
Harvard UP, 1990) p 52. 

42 For some critical, albeit remarkably divergent discussions of ‘legal formalism’ as a contemporary 
problematic, see Duncan Kennedy, ‘Legal Formality’ (1973) 2 Journal of Legal Studies 351—398; 
Peter Goodrich, Legal Discourse: Studies in Linguistics, Rhetoric and Legal Analysis (London: 
Macmillan, 1987) pp 11—62; and Philippe Gérard, Droit, égalité et idéologie: Contribution à l'étude 
critique des principes généraux du droit (Brussels: Publications des Facultés universitaires Saint-Louis, 
1981) pp 369—381. 

43 Quite when this switch occurred is very much a matter for debate, and I concede that it may have 
been at a time rather earlier than I am suggesting. For an argument to this effect, see Robert Stevens, 
Law School: Legal Education in America from the 1850s to the 1980s (Chapel Hill: University of 
North Carolina Press, 1983) p 56. 

44 The classic texts are Herbert Wechsler, ‘Toward Neutral Principles in Constitutional Law’ (1959) 
73 Harvard L Rev 1—35; and Alexander M. Bickel, The Least Dangerous Branch: The Supreme Court 
at the Bar of Politics (New Haven: Yale UP, 2nd ed, 1962). For a general and critical discussion 
of principled decision making, see Gary Peller, ‘Neutral Principles in the 1950s’ (1988) 21 University 
of Michigan Journal of Law Reform 561—622; and also Mark V. Tushnet, ‘Following the Rules Laid 
Down: A Critique of Interpretivism and Neutral Principles’ (1983) 96 Harvard L Rev 781—827. 

45 See, for example, Henry M. Hart, Jr and Albert M. Sacks, The Legal Process: Basic Problems in 
the Making and Application of Law (Cambridge, Mass: unpublished mimeograph, tentative ed, 1958) 
p 159: ‘Principles and policies are closely related ... A policy is simply a statement of objective. 
Eg full employment, the promotion of the practice and procedure of collective bargaining, national 
security, conservation of natural resources ... A principle also describes a result to be achieved. 
But it differs in that it asserts that the result ought to be achieved and includes, either expressly or 
by reference to well understood bodies of thought, a statement of the reasons why it should be achieved. 
Eg pacta sunt servanda — agreements should be observed; no person should be unjustly enriched, 
etc.” Compare Ronald Dworkin, Taking Rights Seriously (London: Duckworth, 1978) p 22; Law’s 
Empire (London: Fontana, 1986) pp 221—224; and see generally Vincent A. Wellman, ‘Dworkin 
and the Legal Process Tradition: The Legacy of Hart and Sacks’ (1987) 29 Arizona L Rev 413—474. 
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Posner then qualifies his position by adding that he does ‘not reject formalism tout 
court’ (p 454). He concedes, at one point, that he is quite willing to embrace the 
formalism of the economic analysis of law (p 61). His ambivalence here is partially 
attributable to the fact that formalism, as he understands it, is a broad-ranging and 
inevitably vague affair, characterised, at one point, as an historical miscellany 
encompassing Antigone, Socrates, Coke, Blackstone, Langdell, Sacks, Henry Hart 
and Dworkin, and contrasted with a similarly vast tradition of scepticism embracing, 
among others, Hobbes, Bentham, Holmes, Austin, Herbert Hart and ‘the members 
of the critical legal studies movement — heirs to the legal realists’ (p 25). Quite 
what all this is supposed to add up to is unclear. The characterisation of Herbert 
Hart as a sceptic, for example, seems questionable, given his thorough and well- 
documented critique of rule-scepticism.“* Considering the drift of Posner’s general 
argument with regard to rules and standards, furthermore, the placing of Dworkin 
in the same bag as Langdell and Blackstone seems equally arbitrary: Dworkin’s 
jurisprudence, after all, rather epitomises the drift from rules to standards which 
Posner regards both as a basic feature of modern law and as a factor contributing 
fundamentally to the decline of legal formalism. It is strange, too, that while 
Dworkin’s jurisprudence is supposedly of an essentially formalist or ‘legalist’ bent, 
it is also, Posner insists, potentially inattentive to the rule of law ideal: ‘The irony 
of Dworkin’s project is that the more broadly law is defined, the less rather than 
the more secure the “rule of law” becomes’ (p 22). What Posner fails to perceive 
is that, as a modern, principle-oriented formalist, Dworkin wishes to conceive of 
law in terms of a principle deliberately more abstract than the rule of law, for the 
reason that this so-called rule, for all that it purportedly keeps in check the arbitrary 
use of state force against individual rights, falls short of extending to all citizens 
the exact same standards of justice, fairness and procedural due process.“ Integrity, 
for Dworkin, supersedes the rule of law. 

Again, as with his criticisms of CLS, for all that Posner distances himself from 
the law-as-integrity thesis, his own jurisprudence is, in one sense, not a million 
miles away from Dworkin’s. Each shares a faith in ‘reasoned elaboration,’ the 
hallmark of modern, post-realist legal formalism.* As part of his grand tidying- 
out exercise, Posner considers the value of logic and practical reasoning as tools 
of legal method. While logic may occasionally play a critical role in the process 
of legal decision making, he argues, it serves as a poor tool for resolving difficult 
cases, despite the fact that judges rather over-use it (pp 54—56). Perhaps the best 
means that lawyers have at their disposal, he suggests, is the so-called prediction 
theory of law. Prediction can never be a rigorous method for lawyers in the manner 
that it is for natural scientists (pp 67—69), since legal authority is of a markedly 
different type from scientific authority (pp 79—86). In science, authoritativeness 
is a matter of persuasion and proof, whereas ‘the ultima ratio of law is ... force’ 


46 See H.L.A. Hart, The Concept of Law (Oxford: Clarendon, 1961) pp 121—150. Hart seems, if anything, 
to subscribe to the very view which Posner puts forward as his own peculiar jurisprudential insight: 
namely that, between the extremes of formalism and scepticism, the best place to stand is the middle 
ground. See Hart, op cit p 144; and also Matthew H. Kramer, Legal Theory, Political Theory and 
Deconstruction: Against Rhadamanthus (Bloomington: Indiana UP, 1991) pp 96—97. 

47 Iam referring here, of course, to Dworkin’s notion of integrity. See generally Dworkin, Law’s Empire, 
above n 45, passim; and, with specific regard to my point, Jack M. Balkin, ‘Taking Ideology Seriously: 
Ronald Dworkin and the CLS Critique’ (1987) 55 University of Missouri-Kansas City L Rev 392—433, 
at 400—403. 

48 The concept of reasoned elaboration was first introduced into American jurisprudential discourse by 
Hart and Sacks, above n 45, pp 161—171. See generally G. Edward White, ‘The Evolution of Reasoned 
Elaboration: Jurisprudential Criticism and Social Change’ (1973) 59 Virginia L Rev 279—302. 
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(pp 83, 296). For all its limitations, however, the prediction theory appears to 
be ‘the best positive theory of law that we have’ (p 228), since it explains quite 
precisely what it is that judges do; it explains law — and we shall see the importance 
of this insight for Posner in due course — as an activity (p 225). 

The implausibility of successfully employing prediction to chart the course of 
law as an activity in general points to the limitations inherent in the quest to understand 
law as a science. ‘In law there is the blueprint or shadow of scientific reasoning, 
but no edifice’ (p 69). Prediction, like logic, ‘is unusable in areas of profound legal 
uncertainty’ (p 224). Where logic and prediction reach their threshold, however, 
practical reasoning comes into play. According to Posner, practical reasoning, as 
a judicial tool, ‘is a grab bag that includes anecdote, introspection, imagination, 
common sense, empathy, imputation of motives, speaker’s authority, metaphor, 
analogy, precedent, custom, memory, “experience,” intuition and induction’ (p 73). 
An important if limited facet of such reasoning is what Posner terms ‘tacit 
knowledge,’ that is, an intuitive sense of rectitude or Rechtsgefiihl, owing ‘little 
to legal training and experience (and much to age)’ (p 109). In all other senses, 
though — and despite the fact that Posner tries to distance himself from the idea 
(pp 37, 191) — practical reason is very much a modern version of artificial reason, 
defined as it is by the idea that its cultivation demands special and arduous training 
and experience in the law.* It is precisely to the notion of artificial reason that 
Posner appeals when he berates Duncan Kennedy for implying that a student of 
ethics, without legal training, has just as much chance of reaching the ‘correct’ result 
in a legal decision as has a judge*!: ‘The latter is, and the former is not, a decision 
maker in a system of government, and such a decision maker must be concerned 
not only with doing substantive justice in the case at hand but also with maintaining 
a legal fabric that includes considerations of precedent, of legislative authority, of 
the framing of issues by counsel, of facts of the record, and so forth’ (pp 156—57). 
On occasion, Posner himself implicitly uses artificial reason — qua practical reason 
— as a means of pleading ‘insider knowledge’ when responding to particular ethical 
theories. Taking to task ‘the idea of administering [corrective] justice “without respect 
to persons”,’ Posner’s gravamen, ‘speaking as a judge’, is ‘that it is not natural 
to judge without respect to persons’ (p 317). Practical reason, it seems, is sometimes 
a route to the jurisprudential high-ground. 

While ‘[l]Jaw uses many methods of practical reason’ (p 78), the main method 
available to lawyers is that of reasoning by analogy, such reasoning being the essence 
of decision by precedent (p 86 et seq). ‘Previously decided cases supply lawyers 
and judges with a wealth of facts, reasons and techniques pertinent to how a new 
case should be decided ... Cases are vicarious experiences’ (p 89). Yet while 
reasoning by analogy may ‘have persuasive force in a psychological sense,’ there 
is no reason to believe that, as a technique, it serves to do anything more than ‘solidify’ 
judicial opinions (pp 92—3). More than this, the faith which lawyers place in 
reasoning by analogy sometimes leads them down questionable paths. It is perhaps 
owing to a general preoccupation with precedent as authority, Posner ventures, that 








49 Posner here borrows from Oliver Wendell Holmes, Jr, The Common Law (Boston: Little Brown & 
Co, 1881) p 44. 

50 On Coke CJ and ‘artificial reason,’ see the locus classicus at (1907) 77 Eng Rep 1342, at 1343; and 
also John U. Lewis, ‘Sir Edward Coke (1552—1622): His Theory of “Artificial Reason” as a Context 
for Modern Basic Legal Theory’ (1968) 84 Law Quarterly Review 330—342. 

51 See Duncan Kennedy, ‘Legal Education as Training for Hierarchy’ in D. Kairys (ed), The Politics 
of Law: A Progressive Critique (New York: Pantheon, 1982) pp 40—61, at 47 (‘There is never a 
“correct legal solution” that is other than the correct ethical and political solution to that legal problem’). 
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common law thinking tends to be jurisdictionally insular (p 97). Possibly this 
preoccupation also explains in part why the dicta of judges are generally accorded 
more weight ‘than the considered views of scholars’ (p 94). Very simply, reason- 
ing by analogy — as with other methods of practical reasoning, as also with logic 
and prediction — is a discernibly limited legal technique. 

For all that it is limited, nevertheless, Posner takes the view that reasoning by 
analogy — and, indeed, practical reasoning generally — should be exploited by 
judges to the optimum. ‘I can think of no better approach than for judges to conceive 
of their task, in every case, as that of striving to reach the most reasonable result 
in the circumstances ... The circumstances that determine the reasonableness of 
Judicial decisions include statutory language, precedents and all the other conventional 
materials of judicial decision making, including such prudential virtues familiar to 
lawyers as sensitivity to the limits of judicial knowledge and to the desirability of 
stability in law’ (pp 130—31). The pursuit of reasonableness, so described, is 
necessary to ‘sound judicial decision making’ (p 132). Yet it is not entirely clear 
what the criteria of reasonableness are supposed to be. Part of the problem is that 
Posner describes reasonableness rather as if it were little more than the assiduous 
performance of legal duties. One could envisage a judge assessing carefully ‘the 
facts of the case, legal doctrines, precedents, and such rule of law virtues as stare 
decisis’ (p 130) — these being but some of the ingredients of Posnerian judicial 
reasonableness — and yet still reaching a ‘bad’ decision. Even in so far as Posner 
envisages such an objection by supplementing assiduousness with the requirement 
that the reasonable judge be possessed of a sagacious respect for rectitude and a 
willingness to reach decisions ‘in accordance with sound policy’ (p 131), the standard 
of reasonableness to which he subscribes still has about it an air of question-begging. 
What, after all, is a sound policy? 

Posner is not reluctant to offer an answer: ‘The judge has to make a policy choice, 
and the choice is dictated by the results of surveying and evaluating the consequences 
of alternative choices: consequences for the rule of law, for the parties, for the 
economy, for public order, for civilization, for the future — in short, for society’ 
(p 133). In the ‘policy soaked reasoning process’ that Posner describes, ‘legal 
materials are used only for help in setting an initial orientation and in providing 
specific data, and later as sources of possible constraints’ (loc cit). This description 
epitomises rather succinctly the ideal of modern American legal formalism. Judicial 
decision making should be regarded not as a matter of either intuition or an adherence 
to rules but as a matter of process: the ‘soundness’ of a decision rests not so much 
in the result as in the process by which the result was reached. Whereas Langdellian 
formalism made the mistake of treating legal decisions as reasons in themselves 
(p 81), modern formalism — the formalism with which Posner’s jurisprudence can 
at least in part be identified — pays far more attention to underlying reasons than 
to decisions. The problem of the difficult or ‘hard’ case which has so troubled 
American lawyers in modern times has not really been one of demonstrating that 
there is always a right answer, but rather of demonstrating that there will be a soundest 
— most ‘reasonable’ or most ‘principled’ — procedure by which to reach an answer. 








52 Elsewhere, however, Posner is rather disparaging of academic pursuits: ‘We should distrust not only 
the self-serving descriptions of the judicial mind by the judges themselves but also the descriptions 
of that mind by academics who, when they are not merely advocating a powerful judiciary, or inferring 
the judicial mentality from the rhetoric of judicial opinions . . . are projecting onto persons who generally 
lack the background, temperament, tastes and aptitudes of academics the academic’s vision of what 
it would feel like to be a judge.’ (Ihe Problems of Jurisprudence, p 189.) 
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Judging by hunch — the famous revelation of legal realism” — is a thing of the 
past; instinct has been superseded by process.* 

One of the most oft-proferred criticisms of Ronald Dworkin’s reflections on the 
hard case scenario — indeed, it is a criticism which Posner himself makes — is 
that, in arguing that judicial decision making should be guided by principle rather 
than by policy, Dworkin is making a conceptual distinction which does not, in truth, 
exist. As Posner himself explains: ‘The argument is unconvincing, the distinctions 
arbitrary, the principles merely the policies that commend themselves to Dworkin’s 
brand of political liberalism’ (p 22). Yet, for all that he may be unconvincing, one 
can see why Dworkin should want to argue that judges are guided by principle: 
precisely to avoid the line of reasoning to which Posner commits himself. Reasonable 
judging, for Posner, is a matter of sound policy-choice; and sound policy-choice 
is a matter of choosing policy reasonably, with the interests of ‘society’ in mind. 
Reasonableness remains an unknown quantity — one which Posner attempts to impute 
by listing what he considers to be valid criteria for diligent judging and ‘sound’ 
policy-choice. But policy remains a matter of preference. This no doubt explains 
why Posner is concerned with a basic standard of reasonableness rather than with 
rightness. The ‘reasonable’ judge, having reached a decision, will have shown from 
where it is that he or she was coming; for all that the decision may be reasonable, 
however, this will not imbue it with some special quality of ‘rightness.’ A reasonable 
decision is only ‘right’ from a particular perspective. As Posner himself insists: 
‘moral philosophy does not hold the keys to solving — rather, it mirrors — the 
moral dilemmas that make so many legal questions difficult to answer’ (p 348). 


IV 


This frank insistence on the limitations of moral philosophy draws us, by way of 
conclusion, to the question of what it is that Posner himself might be searching 
for in his rummage through the literature of jurisprudence. The reader is guided 
through a collection of theories only to be shown that, in each and every instance, 
‘the foundations of an overarching principle for resolving legal disputes are rotten’ 
(p 392). Little escapes Posner’s attention. Even his own theory of wealth maximisa- 
tion is scrutinised and found wanting (pp 376—77, 392). As one inadequate theory 
is piled upon another, one begins to wonder whether there is any point to the exercise. 
At times, even Posner’s attention seems to drift. Chapter Six, for example, begins 
as a discussion of Dworkin’s right answer thesis, but subsequently and inexplicably 
meanders off into an analysis of the perils of fact-finding procedure. To put the 
matter frankly, The Problems of Jurisprudence turns out to be an attempt to take 
just about every theory that has traditionally occupied the minds of American legal 
philosophers and demonstrate that the problem, in each case, is that there is somehow 
something missing; to demonstrate, in short, that every theory has its stumbling block. 

Yet for all this, Posner is remarkably reluctant to write anything off once and 
for all. Even the theories which are discredited are considered generally to have 
at least some ‘usefulness’ or ‘value,’ and in consequence — to return to our earlier 


53 See Joseph C. Hutcheson, Jr, ‘The Judgment Intuitive: The Function of the “Hunch” in Judicial Decision’ 
(1929) 14 Cornell Law Quarterly 274—288. 

54 Certainly for Posner it has. See Richard A. Posner, ‘Wealth Maximization and Judicial Decision Making’ 
(1984) 4 Int Rev Law and Economics 131—135, at 132: ‘I do not (as many judges, some very good, 
do) operate intuitively when I am trying to make up my mind about a case; I think I am pretty conscious 
about my decisional processes.’ 
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metaphor — it appears that nothing is cleared out of the wardrobe. Nothing, that 
is, apart from American legal realism. At an early point in the book, Posner declares 
his intention to ‘pass over the realists’ for the reason that he has ‘difficulty in 
understanding what is original in it . . . the legal realists had little to say that Holmes 
and Cardozo had not said earlier’ (pp 19—20). The statement is a surprising one, 
given that the book is, in a sense, a tribute to the intellectual legacy of realism. 
Scattered throughout its pages are petits hommages to the impact of realism on modern 
legal thought. Posner follows Frank in denouncing the cult of the robe (p 127),% 
the upper-court myth (p 210)% and in making the distinctly rule-scepticist claim 
that ‘judges ... are constrained . . . by their genes and upbringing, their tempera- 
ment, fears and ambitions, rather than by rules’ (p 193). He is all for ‘[t]he debunking 
of metaphysical entities in law’ (p 186),°’ is prepared to acknowledge the ceremo- 
nial function of the trial (p 229)** and even goes so far as to suggest that ‘[t]oday 
we are all sceptics’ (p 453). It is unsurprising, accordingly, to find, as the book 
drifts towards its conclusion, reference to ‘the legacy of Holmes and the legal realists’ 
(p 425), despite the earlier assertion that realism has no distinct legacy. 

Yet Posner himself is adamant that he is no realist. While, today, we may all 
be sceptics, some are more sceptical than others. Posner’s ‘jurisprudence of prudence’ 
(p 399) is a plea for moderate scepticism: ‘Its implications are sceptical ... But 
they are not, or at least need not be, radically sceptical’ (p 163). This form of juris- 
prudence constitutes what he calls pragmatism — a perspective which, he claims, 
‘is critical of formalism ... and that has affinities with legal realism, shorn however 
of the left-of-centre politics characteristic of that movement and its offspring’ (p xii). 
Pragmatism is identified by Posner with various modern — principally American 
— philosophers from Peirce through to Rorty (p 27), though, for all that he stresses 
its philosophical heritage, the primary inspiration behind his own perspective is the 
‘severely though imperfectly pragmatic’ outlook of Oliver Wendell Holmes 
(p 16). Far from being atheoretical, Posner claims, pragmatism embodies what 
he terms ‘an “activity” theory of law’ (p 26) — a theory which follows the Holmesian 
path by, for example, preferring a behaviouralist over a mentalist approach to the 
criminal law (p 178) and, most importantly of all, by stressing prediction as an integral 
concept for understanding law as an activity: “The law is not a thing [judges] discover; 
it is the name of their activity ... [J]udges, in acting — that is, in deciding cases 
— “make law,” and so the law is what judges do as well as predictions of what 
they will do ... [P]rediction theory is [thus] subsumed under a broader activity 
theory of law’ (p 225). ‘Law has no nature, no essence’ (p 226); it is, rather, an 
activity. 

Such is the down-to-earth nature of Posner’s pragmatism. “The brand of pragmatism 
I like,’ we are told, emphasises ‘open-minded, no-nonsense inquiry,’ distrusts the 
idea of ‘“‘objective truth”’ and ‘is uninterested in creating an adequate philosophical 
foundation for its thought and action’ (p 28). Realism again seems to loom large 





55 See Jerome Frank, ‘Are Judges Human?’ (1931) 80 U Pennsylvania L Rev 17—53. 

56 See Jerome Frank, ‘Cardozo and the Upper Court Myth’ (1948) 13 Law and Contemporary Problems 
369—390. 

57 See Felix S. Cohen, ‘Transcendental Nonsense and the Functional Approach’ (1935) 35 Columbia 
L Rev 809—849. 

58 See Thurman W. Arnold, The Symbols of Government (New Haven: Yale UP, 1935). 

59 Holmes, according to Posner, though clearly a very complex thinker (pp 242—243), was resolutely 
‘not a formalist’ (p 28), and he finds the occasional ‘formalist dodge’ in Holmes’s writings ‘surprising’ 
(p 269). I have argued elsewhere that this commonplace view of Holmes as a down-the-line anti-formalist 
deserves to be treated with suspicion. See my ‘The Birth of Legal Realism and the Myth of Justice 
Holmes’ (1919) 20 Anglo-American L Rev 89—100. 
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on the horizon. Yet whereas realism was manifestly political in its ambitions, 
pragmatism avoids the pitfalls of politics (p 186). Pragmatism, without politics, 
occupies a ‘middle position’ (p 38) between realism and formalism. It may be 
questioned, however, just how ‘centrist’ (p 32) in its orientation Posner’s pragmatist 
jurisprudence really is. While he appears unwilling to accord any intellectual signifi- 
cance to realist jurisprudence, his attitude towards formalism is markedly less 
negative. We have seen, for example, how he is prepared to concede that logic 
and practical reason may serve as valid, if limited, tools for the resolution of legal 
disputes, and how also he subscribes to the modern formalist ethos of reasoned 
elaboration. It rather seems that the Posnerian middle position is nothing of the sort, 
given that it inclines distinctly to its formalist as opposed to its realist side. Further- 
more, it is a position which, owing doubtless to its purported allegiance to the middle 
ground, accommodates a good deal of ambivalence. Justifying the middle position, 
Posner argues at one point that ‘[i]t is desirable to minimise the discretion of officials, 
including judges, but undesirable as well as impossible to eliminate official discretion 
altogether’ (p 60). In other words, from the middle ground we learn that discretion 
is all well and good, so long as officials are not granted too much of it. It is precisely 
this style of neither here nor there reasoning which Posner takes to task when assessing 
the jurisprudential perspectives of others. 

In developing a jurisprudence of pragmatism without politics, Posner has attempted 
to build a bridge between legal realism and the various ‘liberal’ versions of juris- 
prudence which have succeeded it. Just as he dismisses the ‘all-encompassing 
negativism’ of the realist and the CLS tradition (p 441), so too he disparages 
‘speculation about what it means abstractly to treat people with equal concern and 
respect’ (p 349). ‘Jurisprudence,’ very simply, ‘needs to become more pragmatic’ 
(p 387). ‘The traditional — and neotraditional, and liberal, and radical — pieties 
of jurisprudence should be discarded, and the legal enterprise reconceived in 
pragmatic terms’ (p 462). For all that it is a term which one would normally hesitate 
to apply to the work of Richard Posner, there is something rather nihilistic about 
this conclusion. Posner has conducted us through an arduous voyage à la recherche 
du principe perdu only to tell us that our journey has been pointless and that there 
is no great principle to be found. The problems of jurisprudence turn out to be 
‘pieties,’ ‘dogmas’ (p 28), ‘pseudo-question[s]’ (p 225). By treating these problems 
for what they are, ‘and letting pragmatism emerge as the natural alternative’ (p 28), 
we may ‘be able to improve our understanding of law’ (p 163). Rarely will one 
encounter greater irony than in the process of reading almost five hundred pages 
of jurisprudence only to learn that the fundamental problem of jurisprudence is 
jurisprudence, and that the sooner we turn our backs on the quandaries with which 
legal philosophers have commonly burdened themselves, the sooner we will be able 
to ‘point the way to a clearer understanding of law’ (p 465). Perhaps the most pressing 
task of modern jurisprudence is that of trying to understand what it is that we are 
doing when we endeavour to improve our understanding of law.© That Richard 
Posner has devoted so much energy to a series of problems which, as a pragmatist, 
he does not really consider to be problems at all, serves only to demonstrate how 
much of a task this is. 








60 See my ‘Some Radicalism about Realism?’ above n 5, pp 23—41. 
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Reinhard Zimmermann, The Law of Obligations: Roman Foundations of the 
Civilian Tradition, Cape Town: Juta & Co, 1990, lxiv 1241 pp, £75.00 hb. 


Had Professor H.F. Jolowicz survived to take his Roman Foundations of Modern 
Law (Oxford, 1957) up to and beyond the law of obligations, modern English, if 
not continental, law schools would have had a fundamental reference point against 
which they could have tested the viability of an English law of obligations. But 
he did not. And, as a result, there has been a gap in English language scholarship 
which seems to have become ever more noticeable since legal historians started 
to switch the emphasis of the history of the common law from the medieval to the 
modern period. There was, particularly during the nineteenth century, clearly some 
relationship between civilian learning and English judicial reasoning, but where the 
focal point of this relationship is to be located turns out to be a much more difficult 
question. Is it in the rules, institutions or concepts used by the judges? Is it in the 
judges themselves and their reading? Is it in the textbook tradition? Or is it in the 
habits of mind and methodologies associated with legal technics in industrialist 
economies? In fact, as several German jurists have noticed, once one starts asking 
these kinds of questions, the relationship between civil and common law itself 
becomes ever more ambiguous since, at the level of methodology, the divide seems 
less of a dichotomy between two legal families and more of a contrast between pre- 
and post-Enlightenment reasoning techniques. This suggests that the ‘inner 
relationship’ between English and Roman law, noticed by Pringsheim in 1935, is 
as much epistemological as historical. 

It is against this background that Professor Zimmermann’s seemingly large 
historical work on the law of obligations promises a major contribution to English 
language scholarship. It is promising no less than the ‘Roman Foundations of the 
Civilian Tradition’ and thus, at first sight, would appear to be taking up where the 
late Professor Jolowicz left off. Here, however, the potential reader must be warned. 
Certainly, Professor Zimmermann will provide the reader with well over a thousand 
pages of text devoted to the history of the law of obligations and this history does 
not stop with the death of Justinian. Yet the book is not a work in the Jolowicz 
tradition as such, despite the fact that Zimmermann’s main aim is to show how 
“our way of thinking about law (in the present context, more specifically about the 
law of obligations) has been decisively moulded by the Roman lawyers’ (p viii). 
Jolowicz, indeed, wanted to explain the Roman system in so far as it has become 
the basis of modern law, but his main thrust was towards the theoretical and classifi- 
catory work done since Roman times with the object of showing how continental 
law is a science which, despite the wide differences, uses to a large degree the same 
conceptions explicable with reference to Roman rules and institutions. Now, one 
cannot, of course, criticise a book on the basis that it is not like another or that 
its author was not fulfilling aims set by another. Yet any book that attempts to bring 
together common law and Roman law (pp x—xi) is faced with the perennial problem 
of just what this relationship is and exactly where it is to be located, and this in 
turn will be much affected by the level at which such a work on the history of a 
legal doctrine is pitched. In founding his work largely (although not exclusively) 
in the details of the Roman law itself, rather than in the interpretation of this legal 
science by the later civilian tradition, Zimmermann runs the risk of failing to provide 
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an adequate epistemological context for the understanding of the notion of a law 
of obligations in the context of a new ius commune. 

Take just one of Zimmermann’s rich examples. It may be that when it comes 
to the question of privity of contract, English law seems to be the one modern system 
‘which is very unabstract and similar to the Roman view’ (p 45); however, to state 
that the two systems conceive of the contractual obligation in terms of a vinculum 
iuris is both to contradict the idea of unabstraction — for the notion of a vinculum 
iuris is arguably a sophisticated epistemological concept in that it is a structure capable 
of transcending any particular factual situation and functioning in a way as to create 
its own logical relations and elements — and to advance an epistemological 
assumption about Roman law and common law that is actually undermined elsewhere 
in the book. In an otherwise excellent section on contract and pollicitatio (pp 572— 
576), Zimmermann indicates how English law in truth differs from civil law by 
founding its notion of contract on promise (pollicitatio) rather than agreement 
(conventio), and one reason why this has proved — and is still proving — difficult 
in comparative law is that promise, unlike agreement, is a notion that is not founded 
on, or capable of creating as such, a vinculum iuris between two volontés. Once 
this point is understood, then the famous English decision of Bell v Lever Brothers 
makes logical sense and, arguably, Zimmermann’s own assertion that the English 
law relating to error is ‘particularly complex and confusing’ (p 619), while in one 
sense completely accurate, might in another sense be a little misleading. 

Perhaps the real problem is with the nature of the subject itself. Works on Roman 
law tend to invite comparison because they almost invariably fall into one of two 
categories: either they are, to a greater or lesser extent, black letter works dealing 
with the main institutions and rules of Roman law as gleaned from the available 
primary sources — books on the whole designed for traditional Roman law courses 
— or they are works aiming to put the Roman contribution into a general European 
intellectual context and usually with the object of showing how Roman law “became 
the basis of modern law’ (Jolowicz) or has ‘decisively moulded’ modern law 
(Zimmermann). In trying to defy this dichotomy, Zimmermann has produced a work 
which, although it will serve both categories, does tend towards weakness in its 
theoretical underpinning. Thus, only thirty-three pages (out of 1042) are specifically 
devoted to the notion of obligatio and little of this actually offers new insights into 
the purpose and theoretical importance of law of obligations and of legal categorisation 
in general. This is a pity, because the relationship between categories, concepts, 
institutions and problem solving is an aspect of the legal phenomenon where the 
study of Roman law still has a central contribution to make; moreover, it would 
have been interesting to have followed the notion of a law of obligations (and its 
relationship with the law of actions, still so important in the common law) from 
the Glossators to the new Dutch civil code. Indeed, such an exercise would have 
been particularly helpful in highlighting the importance of legal history and the Corpus 
Turis Civilis in the search for a new ius commune Europaeum to serve EC harmonisa- 
tion (pp x—xi). What we get is a kind of Blackstone exercise where English law 
is analysed in terms of the Institutes; and while there is nothing wrong with such 
an approach, there remains the problem, as Zimmermann himself recognises in a 
footnote (p 24), that English private law has never been envisaged as a system with 
the result that one is left wondering why common lawyers should ever begin to 
want to think in terms of a law of obligations in the first place. After all, it is not 
as if English property law has tried that hard to adapt to the Roman patterns and, 
arguably, unless English law as a whole is prepared to conform to Roman institutional 
systematics, there seems little point in attempting to make just part of its law of 
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actions respond to a Roman pattern. Zimmermann would no doubt reply that neither 
Roman law nor the common law are ‘perceived to constitute an organized system’ 
(p 24), but, as Jacques Ellul has demonstrated in an excellent essay in the third 
volume of his Histoire des institutions, this is simply not true of Roman law. 
But this is to be too pedantic perhaps. For the criticisms of Zimmermann advanced 
so far are a little unfair, since one of his aims is to eschew the presentation of Roman 
law via abstract propositions. His method is casuistic and the emphasis is thus on 
the individual case (p xii). This, in itself, is an important development with respect 
to the presentation of Roman law — particularly by a scholar from the country of 
Windscheid, Puchta and Regelsberger — because one of the great epistemological 
problems associated with the teaching of Roman law is that the subject has been 
presented to students by teachers rather than practitioners. This, to borrow 
Zimmermann’s gift of understatement, is hardly surprising. Yet historians of science 
now recognise that the teaching and practice of a science often respond to two quite 
different epistemological structures and, if one compares the Institutes with the Digest, 
it would seem that the same might hold true of legal science. The teacher has need 
of a universalist view of his or her discipline, whereas the practitioner does not; 
the practitioner is often content to work with concepts that operate more as a 
patchwork and, once this is appreciated, then the Digest begins to make much more 
sense (although this is not to claim that it is unsystematic). In locating his work 
very much in the Digest and on the solving of concrete problems, Zimmermann 
has produced a manual which, in its own way, is of pedagogical importance. ‘Roman 
wine jars have left their mark on the history of private law’ (p 367) is a healthy 
reminder that the development of legal reasoning is as much a question of description 
and induction as deduction and axiomatisation. And here, of course, is the key to 
the ‘inner relationship’ between English and Roman law (p 913). Zimmermann may 
not accurately spell out, at the level of theory, the reason why Roman and English 
jurists appear to have much in common, but a close reading of his book — and 
potential readers may be assured that this will not be a tedious exercise — should 
help to emphasise the point that classical Roman and modern English law are in 
similar stages of scientific development. ‘All in all, therefore, one cannot say that 
the ... lawyers developed a uniform, logical and systematic approach to the problem 
of ...,’ is a typical sentence in Zimmermann’s book, usually in relation to some 
aspect of Roman law, but often just as applicable to the common law. 
Zimmermann’s book is well worth buying and reading, despite the price and the 
need for the Watson translation of the Digest if the reader has no Latin, for another 
reason as well: it is simply a mine of scholarly information about aspects of the 
Western legal tradition. It will inform the reader, for example, about an important 
difference between interest and interesse (p 826), about the history of set-off, about 
omnis condemnatio pecuniaria (a useful comparative point between Roman and 
English law), about the historical background of the role of fault in breach of contract 
actions and about a host of other things as well. All this is done, admittedly, rather 
briefly and sometimes by way of footnote; but then Zimmermann makes clear that 
his book is really ‘rather short’ (p vii). Short or not, there is room also for some 
understatement, wry comment and amusing interludes (see footnote 264 on p 1039 
for example) and this helps make the point that modern jurists can be as dogmatic, 
conceptually obsessive or just plain daft as any of their distant predecessors. And 
here, in this idea of time, is perhaps to be found another strength of the book; the 
reader is given the feeling of particular problems being addressed by the dominant 
legal minds of each historical epoch, of problems emerging, receding and re-emerging 
under a slightly different guise. The history of the actio iniurarum is a good example 
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in this respect. The problem of social harmony, insult, religious propriety, duels 
(on which footnote 304 on p 1091 provides a splendid distraction) and, finally, rights 
of personality in the face of the denigration of dignity are the motivating social circum- 
stances that help determine the journey of a particular type of legal remedy from 
its use in combatting, inter alia, the insult caused by one who in error thought he 
was dealing with ‘a lady of the night’ (p 1055) down to its ability to provide a 
‘solatium’ to a professor of international and ecclesiastical law mistakenly described 
as an authority on ginseng roots and their erotic properties (p 1093). “The radical 
renunciation of the delict of injuria has remained a mere episode,’ observes 
Zimmermann, ‘for in essence the judges are today, once again, required to award 
quantum pecuniam bonum aequum videbitur to the plaintiff to assuage his injured 
feelings.’ 

Not that Professor Zimmermann will ever have need of such an actio to deal with 
mean-minded reviewers. For he will always have the satisfaction of knowing not 
only that his tome will still be sitting on the open library shelves long after his 
reviewers and all their works have gone ad patres, but that his book has achieved 
what some might think is the impossible. Zimmermann has produced a book which 
blends the formidable rigour of traditional German legal scholarship with a measured 
dose of English irony. 

Geoffrey Samuel * 


Lord Wedderburn, Employment Rights in Britain and Europe, London: Lawrence 
and Wishart, in association with the Institute of Employment Rights, 431 pp, 
pb £19.99. 


This volume, subtitled Selected Papers in Labour Law, is a collection of papers 
written between 1968 and 1991, preceded by a new introduction which seeks to 
draw together some of the debates in British labour law addressed in the individual 
papers. Most of the papers have been previously published. The first and last papers 
appeared in the Modern Law Review. The majority of the other papers were published 
in the Industrial Law Journal, with some having appeared simultaneously in another 
language. In terms of substance, the papers range across the major fields of collective 
labour law, paying particular attention to the right to strike, freedom of association 
and the role of the courts in the industrial relations field. They also provide a historical 
snapshot of an era of instability in British labour law, beginning with an examination 
of the Donovan Committee report, complemented by some discussion of Rookes 
v Barnard in the introduction (a turning point in judicial interventionism, according 
to Wedderburn), passing through the eras of 1970s corporatism to 1980s deregulation, 
and ending with the prospects for the future in the form of the European Community’s 
Social Charter and Wedderburn’s own proposals for a radical overhaul of labour 
law and for the introduction of specialised labour courts. The papers as a whole 
are characterised by the breadth and depth of Wedderburn’s grasp of the subject, 
incorporating both a wealth of detail and an overall perspective or ideology. Although 
the author does not deny his partisanship — he states in the introduction that the 
core task of labour law is to protect the worker who must sell his or her labour 
for a wage, and that correlatively there is a need for workers to be able freely to 
organise in order to protect their rights (pp 27—28) — this does not detract from 
the quality of the scholarship. 





*Lancaster University 
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Certain key themes emerge through the book, and indeed they are emphasised 
in almost every chapter. First, there is the author’s hostility to the common law. 
By this is meant not so much the traditions of the English legal system as the continued 
application to the contract of employment of the general law of contracts. Throughout 
the work, he argues that the underlying framework of the common law, coupled 
with the continued (or perhaps better renewed) willingness of the judges to interpret 
the common law extensively in such a way as to restrict freedom of association 
and the right to strike, effectively renders inadequate the system of immunities which 
lies at the heart of the legal framework for industrial relations in the United Kingdom. 
Second, there is his related and constantly renewed plea for the creation of special 
labour courts which would escape both the conservatism of the current judiciary 
and the regressive force of the common law. In his critical review of British industrial 
relations legislation and the underlying common law, Wedderburn is proposing a 
radical if not revolutionary overhaul of the system. 

On what, therefore, does Wedderburn base his ideas? This question leads us on 
to consider the nature of the author’s methodology, which is in major part compara- 
tive. Perhaps we have Kahn-Freund to thank for the development of a tradition of 
comparative labour law, but it is certainly a tradition continued with enthusiasm 
by Wedderburn and others. It is doubtless not coincidental that there are two English 
language journals on labour law and industrial relations which are explicitly 
comparative (International Journal of Comparative Labour Law and Industrial 
Relations, Comparative Labor Law Journal), a feat not matched in any other private 
law field. In similar vein, labour law scholars have proved more receptive to 
arguments based on European Community law than have the main body of UK 
academics. This receptiveness and the extensive integration of the Community’s 
labour law directives and sex discrimination law into UK employment law courses 

‘have been commented upon favourably (Editorial (1991) 16 European Law Review 
173 at 174), an approbation which could not, for example, be directed at such a 
high proportion of courses on company law. 

Like many labour lawyers, Wedderburn’s attention was caught by the idea that 
the European Community should make strenuous efforts to create a so-called ‘social 
dimension to 1992,’ that is, the creation of a floor of rights for workers. This aim 
is to protect workers against the worst effects of restructuring precipitated by the 
creation of a larger internal market and the strengthening of competitive forces, 
and, perhaps more importantly, to give the general impression that the European 
Community cares about something more than the profits of multinationals. Like 
many, however, Wedderburn has always been cynical regarding the ability of 
Community law to develop an extensive body of social law, and his cynicism comes 
out clearly in his 1990 Chorley Lecture ‘The Social Charter in Britain: Labour Law 
— and Labour Courts?’ which forms the concluding paper in the volume. His 
cynicism is proving justified. 

It is now clear that the European Community, for various reasons, either cannot 
or will not legislate, except at the margins of labour law. The most that the 
Community has been able to offer is its Charter on Fundamental Social Rights for 
Workers, a purely declaratory document which in any case the United Kingdom 
refused to approve when it was accepted by the other eleven Member States in 
December 1989. Any legislation which is passed under the impetus of the Charter 
is also more likely to abstain from setting anything more than outline labour law 
standards, which the Member States can implement without necessarily altering their 
existing industrial relations structure. Furthermore, it is expressly stated in the Charter 
that many of the rights which it seeks to uphold, in particular collective rights to 
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freedom of association, and to strike, are matters remaining within the legislative 
competence of the Member States, which it is their sole responsibility to regulate. 
It is at this point that the comparative approach comes into its own in opening up 
new regulatory possibilities in the domestic legal system. 

At a number of points through the book, Wedderburn reiterates his view of 
comparative methodology, which embodies a model of applied or ‘micro’ comparative 
law. In the introduction, for example, he states that: 


It is of course the rich variety of labour movements and industrial relations systems which 
makes this area so fruitful for the comparative method, seeking from the foreign systems 
not answers to our problems but different questions for our agenda (p 26). 


The proposition expressed in the first part of the sentence is perhaps less convincing 
as an explanation for the comparative imperative in the labour law field than the 
increasing international division of both labour and capital highlighted by Wedderburn 
himself earlier in the chapter (p 10), or indeed the advent of European integration, 
which makes the systems of the other Member States rather than those of the other 
common law countries the most obvious comparators. However, the note of caution 
with regard to the ambitions of comparative law which emerges in the latter half 
of the quotation is repeated again throughout the book, including in the final chapter 
on the Social Charter. At p 355 Wedderburn asserts that: 


It is the comparative dimension which has so often been lacking from our discussion, by 
which I mean not the foolish search for institutions to import from elsewhere but the stretching 
of the imagination and of the agenda by inquiry into unfamiliar legal treatments of familiar 
social problems and in so doing to follow the argument wherever it leads. 


This is a form of comparative law which declines the lofty goal of comparing 
systems, but which examines specific fields of law, and does so most fruitfully when 
they are considered in their wider socio-economic and political context. It is this 
approach which probably attracts most academic support in the United Kingdom 
at present (see, for example, Harris and Tallon, Contract Law Today, Oxford, 1990). 
A further impetus towards maintaining a modest goal for comparative law in the 
industrial relations field flows out of the generally negative experiences of the EC 
Commission’s attempt to initiate a form of grand-scale harmonisation involving the 
wholesale importation of ‘foreign’ (usually German) institutions into other Member 
States, in particular in the field of worker participation, in the form of the ill-fated 
early drafts of the so-called Fifth Directive. 

The one dimension which appears missing from the comparative exposition is 
the specific role of Community case law and judicial method in shaping the cross- 
boundary transfer of legal concepts. An example of this form of comparative 
methodology at work is to be found in the field of indirect discrimination on grounds 
of sex, where a cross-fertilisation of ideas between the German and the UK system, 
coming together via the reference procedure before the European Court, has had 
the effect of tightening up the grounds on which employers may justify their indirectly 
discriminatory treatment (see Shaw, ‘European Community Judicial Method: its 
application to sex discrimination law’ (1990) 19 Industrial Law Journal 228). 

Wedderburn seems well equipped to undertake such a comparative project, drawing 
on the fruits of numerous cross-boundary collaborations in which he has been 
involved. As a result, he has an impressive grasp of labour law and industrial relations 
in Western European countries as diverse as Sweden, France, Germany and Italy. 
Overall, he has put together a highly informative and generally, positive book, 
notwithstanding his critical tone. No reader would doubt at the end the nature of 
Wedderburn’s stance. However, nowhere does he sink into negativism. The very 
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last section of the final chapter is in the nature of considering ‘the way forward 
from here.’ Finally, and on an equally positive note, this is not a book whose audience 
will be confined to lawyers. The ideas put forward by Wedderburn are by their 
very nature deserving of a wide readership, and he has managed throughout to put 
them across in terms which should be accessible to the well-informed layperson. 
It is to be hoped and anticipated that this book will contribute in a nonparochial 
and forward looking fashion to the evolution of a serious debate on the future of 
British labour law. 

Josephine Shaw* 








*Lecturer in Law, Keele University 
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The Random Element of their Lordships’ Infallible 
Judgment: An Economic and Comparative Analysis 
of the Tort of Negligence from Anns to Murphysx Br N 


gy 
B.S. Markesinis* and Simon Deakin** fae 


i 
: (LIBRARY) 
Introduction | R 


SIIA 


(o) on 
AE E 

In 1977 the House of Lords handed down its seminal judgment in An QM KA 
LBC.' The immediate question that their Lordships had to decide was W 
local authority, whose agents and servants had failed to inspect or had disei 
negligently the foundations of a building under construction, could be liable in tort 
towards an ultimate purchaser of that building when it developed defects which posed 
an imminent threat to safety and health. But the decision, while apparently not openly 
stated by the House of Lords, also had a great bearing on the question whether 
negligently inflicted economic loss could be compensated through the law of torts. 
Finally, at its most abstract level, Anns also contained some very important dicta 
about the notion of duty of care and when and how the courts should decide that 
it came into existence. 

In the years that followed Anns our highest court has returned to some or all three 
of these issues (as well as the question of limitation) on at least twelve different 
occasions.? Thus, in the space of fifteen years, nineteen Law Lords? have given 


*Denning Professor of Comparative Law in the University of London, Queen Mary & Westfield College, 
University of London; Professor of Anglo-American Law, University of Leiden; Bencher of Gray’s Inn. 
**Fellow of Peterhouse and Lecturer in Law, University of Cambridge. 

Both authors wish to thank Carol Harlow, Ewan McKendrick, John Spencer and Bernhard Scheifele for 
their valuable comments on an earlier draft. 


1 [1978] AC 728. 

2 Junior Books Ltd v Veitchi Co Ltd [1983] AC 520 (henceforth: Junior Books); Pirelli General Cable 
Works Ltd v Oscar Faber and Partners [1983] 2 AC 1 (henceforth: Pirelli); Tate and Lyle Food and 
Distribution Ltd v Greater London Council [1983] 2 AC 509 (henceforth: Tate and Lyle); Governors 
of the Peabody Donation Fund v Sir Lindsay Parkinson and Co Ltd [1985] AC 210 (henceforth: 
Peabody); Candelwood Navigation Corp Ltd v Mitsui [1986] AC 1 (henceforth: Candelwood); Leigh 
and Sullivan Ltd v Aliakmon Shipping Co Ltd [1986] AC 785 (henceforth: The Aliakmon); Wallace 
Edward Rowling v Takaro Properties [1988] 1 AC 473 (henceforth: Takaro), Yuen Kun Yeu v AG 
of Hong Kong [1988] AC 175 (henceforth: Yuen Kun Yeu); D & F Estates Ltd and Others v Church 
Commissioners for England [1989] 1 AC 177 (henceforth: D & F Estates); Smith v Eric Bush; Harris 
v Wyre Forest DC [1990] 1 AC 831 (henceforth: Smith v Bush); Caparo Industries plc v Dickman 
and Other [1990] 2 AC 605 (henceforth: Caparo); Murphy v Brentwood DC [1991] 1 AC 398 
(henceforth: Murphy). For present purposes, we feel we can exclude from this list the decisions of 
the House of Lords in Ketteman v Hansel Properties [1987] AC 189 and Curran v Northern Ireland 
Co-Ownership Housing Association Ltd [1987] AC 718, even though they can be linked to the Anns 
rationale. 

3 Inalphabetical order: Lords Ackner, Brandon, Bridge, Brightman, Diplock, Fraser, Goff, Griffiths, 
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us the benefit of their views on questions that have vexed lawyers from the common 
law and Germanic worlds, but have left almost totally unexcited their colleagues 
from the Romanistic group of systems (such as France, Italy, Belgium, the 
Netherlands, Spain and the Latin American world). This learning has come in the 
form of 298 pages of law reports or (approximately) 180,000 words, or the equivalent 
of two average-sized doctoral theses. In this sea of ink, which does not include the 
judgments of almost double the number of decisions from the Court of Appeal,‘ 
our highest judges divided heavily against Anns. Thus while two of them (Lords 
Wilberforce and Roskill) can clearly be described as proponents of the forward- 
looking approach of Anns, the rest have, in varying degrees, played a key role in 
its demolition. Lord Keith has led the attack on Anns with four major opinions against 
it,5 to be followed by Lords Bridge® and Oliver’ with three, and Lords Fraser,’ 
Templeman? and Brandon” with two each, the remaining Law Lords having 
generally contributed brief (or very brief) concurring judgments. One could argue, 
therefore, that the currently prevailing thesis, first robustly propounded in Lord 
Brandon’s dissenting judgment in Junior Books, is, in most respects, the brainchild 
of Lords Keith, Bridge and Oliver, the last mentioned of whom has proclaimed 
extra-judicially" his intellectual antipathy for Anns. 

Such growing opposition to Anns, arguably fuelled by its expansive treatment 
in Junior Books, was bound to lead to the invoking of the 1966 Practice Statement 
(Judicial Precedent)? and the formal overruling by the House of Lords of one of 
its most important recent decisions. One may disagree with the decisions of the 
late 1970s and early 1980s. One might even feel that it was wrong to take so long 
to ‘correct an error,’ given that the present position has, essentially, been fore- 
shadowed since the Peabody decision in 1985. Yet, arguably, the most disturbing 
feature of these rich pronouncements is not so much that they display a change of 
heart but an unsystematic and not fully thought-out series of shifts without proper 
regard to what was said earlier or what may follow in the future. This criticism 
can, of course, itself be criticised as confusing the role of the judge and the jurist, 
both defined and elegantly defended by Lord Goff in his Maccabean Lecture." But 
after twelve, often long, decisions of the House of Lords it is time that even the 
judges abandoned their usual ‘intense view of the particular’ and, taking a leaf 
out of the book of academic training, occasionally strove for a more ‘diffused view 
of the general.’ In this article, we examine their Lordships’ tergiversations from 
the complementary vantage points of economic and comparative analysis. These 
perspectives highlight the extraordinary degree to which argument in our supreme 
appellate court has been carried on in isolation from outside influences. In our 








Jauncey, Keith, Mackay, Oliver, Russell, Salmon, Scarman, Simon, Templeman, Wilberforce and 
Sir Robert Megarry. 

For example, there were over eight in 1989 alone. See Huxley, ‘Economic Loss in Negligence — 
The 1989 Cases’ (1990) 53 MLR 369. 

Namely in Peabody, Takaro, Yuen and Murphy. 

In D & F Estates, Caparo and Murphy. 

In D & F Estates, Caparo and Murphy. 

In Pirelli and Candelwood. 

In Tate and Lyle and Smith v Bush. 

In Junior Books and The Aliakmon. 

‘Judicial Legislation: Retreat from Anns’ (1988) 1 SCJ 249 (the Malaysian Supreme Court Journal); 
also published in [1989] Leiden Journal of International Law 3 under the shorter title ‘Judicial 
Legislation.’ 

12 [1966] 1 WLR 1234. 

13 ‘The Search for Principle’ (1983) 69 Proceedings of the British Academy 169. 

14 ibid at p 184. 
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conclusion we suggest that the law will benefit if judges continue with the slowly 
emerging practice (adopted by some of them) of talking with academics and not 
ignoring their criticisms. 

However, before moving on to the economic and comparative analysis of our 
theme, let us point out some of the doctrinally weak points of the cases. This can 
be done briefly, since others have carried out the task in greater detail.'5 First, the 
nature of the loss: following Dutton v Bognor Regis UDC,'* Anns characterised the 
plaintiff's loss as ‘material, physical damage’ even though Lord Denning had, extra- 
judicially," made it clear that this was a mis-description — one presumes in order 
to help a ‘deserving’ plaintiff. For a time the House of Lords persisted with this 
notion’? but, eventually, it came to accept that the loss was purely economic. As 
we shall see later German law avoided this mistake from the beginning. 

Second, in D & F Estates their Lordships toyed with the idea of complex structures, 
namely the notion that ‘one element of the structure should be regarded as distinct 
from another element so that damage to one part of the structure caused by a hidden 
defect in another may qualify to be treated as damage to “other property”.’!9 In 
Murphy one of them, at least, regarded this theory as totally ‘artificial. Yet 
others came up with examples which made it unclear whether the complex structures 
approach has still any life left in it.2! If it has, it will only promote more litigation, 
as German law again demonstrates. Third, Hedley Byrne survives; indeed, Lord 
Oliver in D & F Estates thought it would explain Junior Books.” Pirelli, severely 
dented by D & F Estates, has also been revived as a Hedley Byrne case. The result 
may be that architects and consulting engineers who give bad advice leading to the 
construction of shoddy buildings may be liable to their owners, but the builders, 
whose negligence produces the same result, will not.” 

Fourth, D & F Estates and Murphy, when read together with Smith v Bush, have 
also resulted in the differential treatment of builders on the one hand and surveyors 
on the other. For, leaving aside for a moment the statutory regime set up by the 
Defective Premises Act 1972, and focusing simply on the internal inconsistencies 
of the common law, we see that the second purchaser of a building has no action 
against the local authority or the builder but may still have an action against the 
surveyor who has been employed by the building society to value the premises in 
question prior to granting a mortgage to the second purchaser/mortgagor. A technical 
explanation for this could be found by invoking the notoriously vague notion of 
proximity and arguing that it is not satisfied in the case of local authority inspector 
and house owner/mortgagor. But that, surely, would not be so where the house 
owner pays a fee to the local authority for the inspection needed when an extension 
of his house is being planned. 

Fifth, builders may still be liable for the anticipatory cost of repairs ‘if a building 
stands so close to the boundary of the building owner’s land that after discovery 








15 See Fleming (1990) 106 LQR 525; Weir [1991] CLJ 24; Cooke (1991) 107 LQR 46; Howarth [1991] 
CLJ 58; Duncan Wallace (1991) 107 LQR 228; Stapleton (1991) 107 LQR 249; O’Dair (1991) 
54 MLR 561; Cane, Tort Law and Economic Interests (Oxford: Clarendon Press, 1991) 511—518; 
Grubb and Mullis [1991] Conv 225; Giles and Szyszczak (1991) 11 Legal Studies 85. 

16 [1972] 1 QB 373. 

17 The Discipline of the Law (London: Butterworths, 1979) at pp 255—261. 

18 See Tate and Lyle [1983] 2 AC 509, 530. 

19 See, for example, Lord Bridge [1989] 1 AC 177, 207. 

20 Lord Oliver [1991] 1 AC 398, 484. 

21 For discussion of these examples and their weaknesses, see Grubb and Mullis, op cit n 15, at pp 229—233. 

22 [1989] 1 AC 177, 215. i 

23 For lucid discussion of these problems, see McKendrick (1991) 11 Legal Studies 326, at pp 328 et seq. 
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of the dangerous defect it remains a potential source of injury to persons or property 
on neighbouring land or on the highway.’™ If this is justified by the distinction 
between negligence and nuisance, it must be absurd. In any event, as Cane has pointed 
out, if maintained it ‘could drive a ten-ton truck through the basic principle: [for] 
is there not always the chance that a building or chattel which is known to be 
dangerous will cause injury or damage for which the owner might be legally 
liable? ’25 

Finally, Murphy by extending D & F Estates may have targeted the wrong 
defendant. The argument that runs through both cases is roughly the following: 
if the builder is not liable, neither should the local authority be liable. The wisdom 
of the first part of this argument may be doubtful on policy grounds; but the linkage 
of the two liabilities, in a manner that makes them co-extensive, is seriously 
questionable and, it is submitted, has yet to be properly justified. 


A Economic Analysis and the House of Lords 


Techniques of economic analysis, for so long the preserve of academic lawyers, 
are now finding their way into the courts.”” The use of these techniques to shape 
the development of the common law is nonetheless controversial, not least because 
of the widespread association of ‘law and economics’ with the values and approach 
of the Chicago school. However, there is a danger here of throwing the baby out 
with the bathwater. Even one of Chicago’s most forceful critics has written that 
‘economic analysis by itself, unencumbered by value choices, can be an effective 
aid in analyzing the issues presented in legal disputes, clarifying when a value choice 
must be made, and identifying what choices are available.’ 

It may be that, as Hoffman J recognised in Morgan Crucible Co Plc v Hill Samuel 
& Co Ltd,” ‘courts do not have the information on which to form anything more 
than a broad view of the economic consequences of their decisions. For this reason 
they are more concerned with what appears to be fair and reasonable than with wider 
utilitarian calculations.’ But at the same time, his Lordship recognised that ‘economic 
realities’ inevitably enter into the prevailing conception of what is ‘fair, just and 
reasonable.’ Allowing the appeal in Morgan Crucible, Lord Justice Slade did ‘not 
think it right by reference to economic considerations to dismiss as unarguable an 
otherwise arguable case.’3° But the case law concerning the boundaries of negli- 
gence is full of references to the supposed economic consequences of particular 
liability rules, and it is for academics to attempt to put them in some kind of order. 

Some of these references are more explicit than others. Traditional arguments, 
such as the ‘floodgates’ and the need to maintain commercial certainty, make strong 
assumptions about the economic impact of liability rules; new concerns about the 
implications of insurance and the particular effects of liability upon public and 
governmental bodies have also been raised. The fact that many judges (and commen- 
tators) use policy arguments of this kind is justification in itself for subjecting them 





24 See Lord Bridge in Murphy [1991] 1 AC 398, 475. 
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to critical economic analysis; all the more so, since the question of recovery for 
financial loss has given rise to a considerable theoretical literature which the English 
courts have not used adequately. It is arguable that had they chosen to do so, they 
would have had, at the very least, a clearer perception of some of the policy issues 
involved. 


(i) Restrictive Arguments: ‘Bright Line Rules’ and ‘Floodgates’ 


After Caparo and Murphy there is a perception that economic loss is not just ranked 
differently from physical injury and property damage in the hierarchy of interests, 
but that it is so fundamentally different in kind as to justify a wide rule excluding 
liability at the outset in all but the most exceptional cases.*! The claim that 
economic loss is fundamentally different from physical and property loss is not, 
however, an argument that the former is intangible or only a ‘phantom loss.’ Such 
an argument could not possibly succeed; for example, the courts regularly compensate 
plaintiffs for economic or pecuniary losses which arise directly out of personal injury. 
These future losses are no easier to quantify than many of the losses claimed in 
the ‘pure’ economic loss cases. Moreover, the courts will protect pecuniary interests 
in the context of the intentional torts of inducing breach of contract, interference 
with trade and business by unlawful means, and so on, if necessary by computing 
the expected future earnings or business profits of the plaintiff. 

Rather, in its most developed form the argument involves an explicit reference 
to the nature of market activity as the origin of financial gains and losses alike: 


what exactly is [the plaintiff’s] interest in earning? How should it be analysed? We can hardly 
say that there is a legal right to one’s living in the way that there is a right to property, because 
although neither interest is unqualified, the former is qualified almost to the point of extinction 
by the existence of a similar right in one’s competitors.” 


In a competitive market, then, business gains and losses are being incurred all the 
time; under such a system, losses caused by superior competition cannot be the 
subject of compensation. Even an intention to inflict losses on another will not (in 
English law) ground liability, unless the defendant knowingly acted to interfere with 
the plaintiff s existing legal right or employed independently unlawful means. It 
follows that the merely negligent (as opposed to intentional) infliction of pure 
economic loss will not normally give rise to liability. 

In economic theory, this rule of limited recovery is explained by the idea that 
the plaintiff suffers a personal or private cost as a result of the defendant’s activity, 
but that there is no social cost to the community as a whole which would justify 
the court’s intervention. A ‘pure economic’ loss will not always be a social cost 
because the plaintiff's loss will be counterbalanced by gains made by his competitors 
elsewhere. It is therefore preferable to let the loss lie where it falls, than engage 
in a wasteful income transfer.” 





31 See, in particular, dicta in Reid v Rush & Tompkins Ltd [1990] 1 WLR 212, 231 (Ralph Gibson LJ); 
The Morning Watch [1990] 1 Lloyd’s Rep 547, 557 (Phillips J); R v Islington Health Authority [1991] 
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1991 (May J); Glen-Mor Fashions Ltd v Jaeger Company Shops Ltd (unreported), Court of Appeal, 
20 November 1991 (transcript available on Lexis) (Glidewell LJ). 

32 Weir, A Casebook on Tort (London: Sweet & Maxwell, 6th ed, 1988) at p 485. See also Lord Oliver 
in Murphy [1991] 1 AC 398, 487, discussed by Howarth, ‘Negligence After Murphy — Time to Rethink’ 
[1991] CLJ 58, at pp 88—91. 
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To appreciate this point it is necessary to recall that economic analysis of law 
focuses upon the net cost to society of a particular activity and of any legal intervention 
designed to offset it. Income transfers, whether made through the tax and social 
security systems or through the liability rules of tort law, are not necessarily seen 
in welfare economics as value-enhancing in the same sense that free exchange is. 
The normal mechanism of resource allocation consists in the operation of the market 
itself. A competitive market will ensure that resources are exchanged until they 
reach their most efficient use. On the assumption that both parties to an exchange 
are acting rationally to pursue their own self-interest, and that their contract is 
not vitiated by force or fraud, the exchange will by definition make them both better 
off than they were before. Tort may affect the relative distribution of resources 
between the two parties, and in that sense will alter their relative wealth. However, 
an income transfer from one party to the other will not normally create a surplus 
as a contract would. Because of the administrative costs of income transfers, they 
are more likely to create a net cost to society. 

Tort is therefore supplementary to contract in ensuring an optimal resource alloca- 
tion. This idea is familiar to lawyers who refer to the ‘primacy of contract’ in the 
field of obligations.** However, the primacy of contract does not hold in a situation 
where transaction costs, or barriers to exchange, are so great as to outweigh the 
parties’ mutual gains from trade. Where high transaction costs prevent certain 
exchanges from taking place, the price structure of any given market will not 
necessarily reflect the true costs of particular activities. Under these circumstances, 
it is appropriate for liability rules to operate so as to ‘internalise’ the costs of dangerous 
and harmful activities to those responsible for them. In this sense the law is a ‘giant 
pricing-machine’ which uses liability rules and the assignment of property rights 
to influence economic behaviour.* 

This focus of economic analysis on the net cost of harmful activities is illustrated 
by Posner’s explanation of the American case of Rickards v Sun Oil Co,” in which 
the defendant negligently destroyed the only bridge between an island and the 
mainland. The court rejected claims by businesses on the island for loss of profits. 
According to Posner, ‘if the island merchants had been allowed to sue, Sun Oil 
might have ended up being liable for more than the total damages [sic] it had caused, 
since those merchants’ losses may well have been gains to mainland merchants to 
whom consumers switched when they no longer could reach the island.’ 

However, not every case of pure economic loss can be analysed so straight- 
forwardly. In Union Oil Co v Oppen,” an oil spill led to the destruction of fishing 
stocks; local fishermen successfully sued for loss of business. The 9th Circuit Court 
of Appeals applied Calabresi’s test of the ‘least cost avoider’ to impose liability 
on the defendants. Landes and Posner provide a somewhat different interpretation, 
namely that as the oil spill led to a net reduction in the number of fish caught, the 
plaintiffs’ losses were not directly offset by gains made by their competitors. The 
case was not the same as one in which the fish were netted by a rival. As a result, 
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there was a genuine social cost — an uncompensated externality — which could 
only be internalised by allowing the fishermen an action.” 

Most commentators agree that the decision in Oppen can be justified on economic- 
theoretical grounds, if not necessarily those put forward by the court itself. Oppen 
could be seen as an exceptional situation of liability. However, Harris and 
Veljanovski have suggested that ‘in most of the leading cases the economic loss 
is a real social cost and that the distinction is therefore of little value to understanding 
the law or economics of the situation.’4' This is because it is only in a few cases 
— such as Rickards — that the plaintiff’s economic loss can be seen or assumed 
to be offset by gains made by his competitors. The important result of this is that 
a ‘bright line rule’ which restricts recovery for economic loss as such — a rule 
of the kind advocated by Lord Brandon in The Aliakmon and by Lords Keith, Bridge 
and Oliver in Murphy — cannot be justified through economic analysis. 

Economic analysis also casts doubt on the validity of the ‘floodgates’ argument 
in this context. Extensive liability to a wide number of potential plaintiffs raises 
the prospect that the administrative costs of processing large numbers of small claims 
will outweigh the potential benefits, in terms of incentives for performance, of a 
liability rule. This may explain cases such as Stevenson v East Ohio Gas Co,® 
in which the court rejected the plaintiff’s claim for lost wages following an explosion 
which prevented him from getting to work. 

The fear of the floodgates is expressed repeatedly in the judgments in Caparo.“ 
Yet it is striking how little resemblance Caparo bears to the stereotypical floodgates 
situation. Far from there being large numbers of potential plaintiffs, Caparo had 
concentrated the loss on itself by buying out the other shareholders; after the takeover 
it held over 90 per cent of Fidelity’s shares. In this respect, Caparo is no different 
from most of the other major economic loss cases of the 1980s. In practically all 
of them the plaintiff was in a close relationship with the defendant and was either 
the only potential litigant or one of a very small number.“ 


(i) Deterrence, Self-reliance and the Tort-Contract Divide 


An argument made in many economic loss cases is that the plaintiff should look 
after his own interests, normally by contracting for protection against the loss in 
question, rather than rely on a tort claim. Where the plaintiff can contract at low 
cost to do this, he is likely to be the ‘least cost avoider.’ Imposing liability on the 
defendant would then send the wrong signals to both sides, on the one hand inviting 
the plaintiff to under-protect himself and on the other giving the defendant an incentive 
not to continue the activity in question. In mis-statement cases the result would be 
to increase the costs of disseminating information. 

In practice, however, the costs to the plaintiff of contracting elsewhere for the 
relevant information (or for protection against loss) may be high. In addition, the 
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plaintiff may be the intended third party beneficiary of a contract between the 
defendant and another party. In this case the defendant will not be a volunteer, and 
it is potentially wasteful for the law to require the plaintiff to enter into a further 
contract with him. This is even more clearly the case in a situation where the defendant 
is unlikely to be sued in contract for the consequences of his negligence. In the 
absence of a tort action he would have, in effect, an immunity from liability for 
negligence. 

Caparo illustrates both these points, as do most of the decisions in the Hedley 
Byrne line of cases. In Caparo there was an extreme asymmetry of information 
between the directors and auditors of the company on the one hand, and the share- 
holders on the other. There was no market for the information about the company, 
and so the plaintiff could not have contracted for it elsewhere. It is because of this 
asymmetrical relationship between the controllers of a company and the shareholders 
that legislation requires the appointment of independent auditors in public companies. 
A large body of economic literature attests to the importance of controlling the agency 
costs which arise between the owners and managers of corporations, and to the role 
of the stock market in disciplining corporate management*; in each case, accurate 
pricing depends on the steady flow of information out of the company via the auditors. 

‘Nor, clearly, were the auditors volunteers. They were contracted to the company 
(Fidelity). At the same time, it is unlikely that the company, as opposed to the 
shareholders, could have successfully sued the auditors for damages for the breach 
of contract arising from their negligence, for the reason that the loss was concentrated 
on the shareholders who either purchased or held on to shares as a result of what 
was, in effect, an overvaluation of the company.” Any loss suffered by Fidelity 
as a result of the auditors’ misjudgment — such as under-investment stemming from 
Caparo’s losses — would most likely be too remote to be recoverable in a contract 
action. 

Caparo illustrates the constraints of the rigid privity rule in English contract law. 
Using similar language to that employed by Lord Devlin in Hedley Byrne, Lord 
Justice Bingham argued that ‘certainly as between the shareholders as a class and 
the auditor, the relationship seems to me to be very close indeed to contract. ... As 
between the shareholders individually and the auditor, the analogy with contract 
is less compelling, but in my view it remains close.’ In economic terms, a 
liability rule is needed here to provide incentives for the effective performance of 
an exchange designed, essentially, for the benefit of a third party; ‘we should not 
be blinded by legal categorisations and forms as to the true nature of the underlying 
problem and its economic basis.’*° 
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It may be that triangular relationships of this kind could best be dealt with by 
regarding the third party’s cause of action as contractual, rather than tortious; this 
has a number of advantages, in terms of clarifying both the standard of performance 
required and the application of exclusion and limitation clauses.*' At the very least, 
the contract should define the scope of any tort duty owed by the ‘promisor’ to 
the third party. This was the central issue in The Aliakmon. If, for the purposes 
of the tort action, the carrier could not take advantage of the limitation of liability 
inserted for his benefit into the contract of carriage, the allocation of risk made 
by the parties themselves would be upset. The doctrinal solution proposed by Lord 
Goff — namely, using the doctrine of transferred loss to ensure that the benefit 
of the limitation clauses extended to the tort action — proved unacceptable to the 
House of Lords. And yet, a solution based upon this idea — or upon the notion 
that the scope of the tort duty is either defined by the underlying contract or limited 
by the defence of volenti — would have enabled the court to give legal effect to 
the three-way exchange between buyer, seller and carrier. As it was, the latter was 
relieved from the normal legal incentives to perform his contract.™ 

The strict application of the privity rule may be appropriate in a case where the 
parties in a potential duty relationship can make their own contract at low cost. 
In building cases, collateral warranties are frequently agreed between the site-owner 
and the subcontractor, or the architect or designer and the intended vendor or user 
of the building; they have become more common recently in response to the restric- 
tion of Anns. In the interesting pre-Murphy decision of Portsea Island Mutual 
Co-Operative Society Ltd v Michael Brashier Associates, in which a tenant under 
a full repairing lease sued an architect in tort for the costs of repairing certain defects 
in the property, the Official Referee disallowed claims for pure economic loss on 
the grounds that: 


Portsea was in effect seeking to recover in negligence sums which they might well have been 
entitled to claim under a collateral agreement. Portsea could have invited Brashiers to enter 
into a collateral warranty in respect of the superstore when, for suitable consideration, they 
might have agreed to do so. 


Similarly, in Greater Nottingham Co-Operative Society v Cementation Piling and 
Foundations Ltd, where a contract had actually been agreed between the owner 
of the site and the subcontractor, its mere existence led the Court of Appeal to reject 
a claim for economic loss arising from the subcontractor’s negligence. This was 
because the contract contained warranties as to the quality of the materials to be 
used and to the specification of the design, but no warranty as to the execution of 
the building work itself. As it was defective performance of the building work which 
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caused the owner to suffer the economic losses in question, there was held to be 
no claim in either tort or contract. Here, the absence of a contract term which could 
have been agreed proved fatal to the tort claim, in contrast to Tai Hing Cotton Mill 
Ltd v Liu Chong Hing Bank Ltd,” where terms actually present in the contract 
were used to cut down the scope of any duty of care in tort. In these cases, the 
priority of contract seems to be the right result. 

Yet it will not be every case in which a collateral warranty is either possible or 
effective in achieving an extension of contractual liability. Collateral warranties 
granted to the initial vendor will not help subsequent purchasers, unless the first 
vendor makes an assignment of the benefit of the warranty. Even then, it is not 
clear whether the assignee can sue for substantial damages. In doctrinal terms, he 
is unlikely to be able to do so unless the benefit of the warranty forms part of the 
consideration for the subsequent sale.5 But the complexity of this point illustrates 
the high costs of contracting and the risks involved in trying to reach a solution 
through the collateral warranty route. While such costs can probably be overcome 
where two business parties are contracting with one another, it is very unlikely that 
consumers can be protected in the same way. They are unlikely to have the same 
access to information and contracting expertise as business contractors, and may 
be unable to insist upon a collateral warranty in the first place. These factors suggest 
that while Peabody (in a slightly different context) drew a perfectly valid distinction 
between business and consumer interests, the combined effect of D & F Estates 
and Murphy goes too far by denying consumers an effective remedy for loss of what 
for many will be their single most valuable financial asset. 

The judgment of Hoffman J in Morgan Crucible v Hill Samuel contains an eloquent 
exposition of the economic factors which could determine a selective approach to 
the imposition of liability for negligent mis-statements. The differences between 
Caparo and Smith v Bush ‘consist in the different economic relationships between 
the parties and the nature of the markets in which they were operating. ’® In Smith 
the mortgagor ‘is a person of modest means and making the most expensive invest- 
ment of his or her life,’ in contrast to the takeover bidder in Caparo who ‘is an 
entrepreneur taking high risks for high rewards.’ The vulnerability to economic 
risk of the consumer in Smith provides a good reason for the imposition of tort liability 
even in a case where he is faced with a disclaimer. 

In Caparo, by contrast, not only were the plaintiffs themselves a corporation; 
as shareholders in a company, they were shielded from economic risk to a significant 
degree by the legal institution of limited liability. This may provide the best 
explanation of the outcome. Incorporation and limited liability protect the shareholders 
of a company from economic risks which they would face if they contracted directly 
with the suppliers and customers of the firm; they have a form of statutory immunity 
from normal tort and contract liability.© Just as the shareholders gain the benefit 
of this immunity, so it might be said that they should share some of its burdens, 
including the lack of capacity to sue the company’s contractors (including, here, 
the auditors) for their personal losses. In this respect, it is perhaps significant that 
the English courts have recently reaffirmed their reluctance as a matter of general 
principle to pierce the veil of corporate personality.*! 
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Even if this argument is seen as having some force, however, it is not one which 
the House of Lords chose to make directly. The judgments of the House contain 
little more than broad assertions to the effect that the auditor’s function is limited 
to assisting the shareholders in the performance of their internal function of corporate 
control. The historical development of the auditing requirement in the Companies 
Acts certainly does not support such a view. Even if the legally privileged 
position of shareholders is recognised, economic arguments in favour of providing 
incentives for the flow of information still apply. One of these is the need for ‘an 
orderly and flourishing market in company shares.’* As Lord Justice Bingham 
put it: 


it is a truism that possession of adequate information is a necessary condition of effective 
decision-making. It would not be realistic to expect shareholders to exercise their powers 
of control on the basis only of such information as the directors chose to give them. But 
I think these provisions also reflect a wider and more commercial intention. The growth and 
development of limited liability companies over a relatively short period have been 
phenomenal. Their proliferation and expansion have depended on their acceptance by the 
investing public as an advantageous and (on the whole) reliable medium of investment. The 
statutory requirements that companies should account to their members and that auditors 
express an independent opinion to shareholders on the truth and accuracy of company accounts 
are in my view designed (in part at least) to fortify confidence in the holding of shares as 
a medium of investment by enabling shareholders to make informed investment decisions. 
There are obvious reasons, both economic and social, why this end should be regarded as 
desirable.© 


(iii) Insurance, Public Liability and Public Goods 


English courts have traditionally chosen to play down the availability of insurance 
as a factor determining the extent of tort liability. In both Caparo and Murphy, 
however, arguments over insurance were, for once, openly addressed. Before the 
Court of Appeal in Caparo, the defendants alleged that there was ‘already extreme 
difficulty in obtaining professional indemnity cover.’ The results of extending liability 
would therefore include ‘defensive’ or self-protective accounting and, as an extreme 
solution, an unwillingness on the part of accountants to undertake audit work. Lord 
Justice Bingham found the insurance argument ‘hard to assess in the absence of 
evidence or inquiry,’ and drew no conclusions from it®; none of the other judges 
in either the Court of Appeal or the House of Lords referred to the point. 

In Murphy, the availability to the house-owner of first party insurance appears 
to have played an important part in Lord Keith’s judgment. The plaintiff’s insurance 
company had settled most of his claim and were now bringing the action with 
him.“ Lord Keith did not spell out the clear implication, which has been expressed 
by Weir: 


Now it hardly needs saying (any more) that a local authority does not normally have to pay 
companies which suffer merely pecuniary loss as a result of their carelessness, as the Norwich 
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Union did in this case, and it is hard to imagine anybody less deserving of a dip in the public 
trough than the insurer who profits from taking the risk that houses may collapse. ... But 
our absurd law on subrogation to tort claims means that the public must bail out private 
insurers. © 


If the plaintiff can insure more cheaply than the defendant, the ‘least cost avoider’ 
argument would suggest a no-liability rule: let first party insurance meet the loss, 
with no liability and therefore no possibility of subrogation. If loss insurance is 
widely available, a court which imposes liability is creating the conditions for a 
potentially wasteful double insurance. In practice, double insurance is not uncommon 
in some areas, such as road traffic accidents, but this is the consequence not of 
common law liability rules but of statutory intervention making liability insurance 
compulsory with the aim of securing maximum coverage of compensation for accident 
victims. 

In theory, the party best equipped to take out insurance is the one best placed 
to control the risk and to calculate in advance both the probability of the loss occurring 
and its likely magnitude.” This approach points to imposing liability upon both 
auditors, in Caparo, and builders, in D & F Estates, since in each case they will 
have superior access to the relevant information and the greater capacity to avoid 
the loss than those relying upon them. In practice, few insurance markets will reflect 
this economic calculus in a perfect fashion. Indeed, counsel in Warner v Basildon 
Development Corp argued that ‘it is difficult for builders to obtain insurance cover 
in respect of liability for defective parts of a structure because of the difficulty in 
assessing the nature and extent of the risk and the appropriate premium.’’! The 
actual as opposed to theoretical availability of insurance will be influenced by long- 
standing practices, by legislation which makes certain kinds of insurance compulsory, 
and upon the willingness of insurers to underwrite emerging forms of liability. The 
latter will depend, in part, upon the degree of spare capacity in the insurance industry 
at any given time. Although a few years ago it was suggested that there was 
considerable spare capacity in the insurance markets,” this appears no longer to 
be the case, in part because of the pressure placed on the markets by recent large- 
scale liability settlements in the United States.” 

First party insurance for house-owners is very widespread in Britain, in part through 
the insistence of lenders, but the normal type of insurance does not necessarily cover 
all the consequences of latent defects of the kind in Anns and Murphy. Mr Murphy’s 
next door neighbour, whose house also suffered structural damage as a result of 
the defective construction of Mr Murphy’s house, was unable to persuade his 
insurance company to accept liability. Nor will property insurance necessarily cover 
the whole of the plaintiff’s loss; the Norwich Union would not cover Mr Murphy’s 
costs of moving to another house.” It is unclear whether such a loss would also 
be too remote to recover in tort. 
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These points are sufficient to indicate the uncertainty surrounding some of the 
central questions arising out of insurance. Very often a court will not be able to 
make a clear judgment on the insurance implications of a liability rule, because 
it will not have before it the necessary information on insurance markets and practices, 
or because the arguments are finely balanced. However, in seeking to load the burden 
on to first party insurance in a generalised way, there is a great danger of leaving 
plaintiffs under-compensated and defendants under-deterred. It should also be borne 
in mind that subrogation is an important means of overcoming the enormous risks 
and expense of litigation for non-corporate plaintiffs, and thereby of providing more 
effective deterrence against defective performance on the part of builders and 
manufacturers.” 

Murphy also raises the special position of public bodies as defendants. Anns marked 
a potentially considerable extension of governmental liability, which was then whittled 
down in Yuen Kun Yeu, Curran, Peabody, Hill and Murphy. One basis for 
granting special status to public bodies is what Harris and Veljanovski refer to as 
the danger of the ‘asymmetric treatment of gains and losses.’”” Their theory can 
be applied to the situation in Anns and Murphy. Local councils charged with the 
administration of the Public Health Acts are creating a ‘public good’ in terms of 
a cleaner and healthier environment. Individual householders and companies gain 
a benefit from the council’s activities but they do not pay for it as individuals; if 
they do so at all, they pay for it collectively as taxpayers. It would only be efficient 
for the law of tort to allow individuals to bring actions against the council for their 
particular losses arising from the negligent performance of the council’s public duties, 
if the council could charge the plaintiffs on an individual basis for the gains they 
receive in terms of a cleaner environment. The result of breaking the symmetry 
of collective goods being paid for collectively is to load excessive costs, in terms 
of liability and litigation, on to the council (and hence on to the general body of 
taxpayers). In effect, Messrs Anns and Murphy (not to mention corporate plaintiffs 
such as Sir Lindsay Parkinson & Co) obtained the benefits of a clean environment 
free of charge, ‘but now want damages for losses imposed by the body which had 
conferred these unrewarded benefits.’” 

There is a case then for treating public (local authorities) and private (builders) 
defendants directly in this type of case. And yet, in Murphy just the opposite line 
is taken; there is no attempt in the judgments of Lords Keith, Bridge and Oliver 
to draw any distinction between the liability of the builder (for constructing a defective 
house) and that of the local authority (for failing effectively to check what the builder 
had done). Indeed, Lord Oliver considered that ‘the liability of the local authority 
and that of the builder are not ... logically separable.’ 

The effect of restricting the tort liability of the builder/manufacturer of a defective 
house/chattel is quite different (and, it is submitted, less justifiable) from restricting 
the liability of a public, regulatory authority. The negligence of the builder imposes 
a cost on the house-owner who has to take steps to remedy the defect to the house. 
This expenditure — or its equivalent in terms of the diminution in the market value 
of the house — is correctly classified as ‘pure economic loss,’ but this is no reason 
as such to deny recovery. Where the product is or may become dangerous and the 
owner incurs loss or expenditure in order to prevent it causing physical damage 
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either to persons or to property, the result is clearly to impose an externality. Even 
where the product is merely defective and will at no stage pose a danger to persons 
or property, it is by no means clear that the law should avoid imposing a liability 
rule. Defective products put into circulation may in this respect be analogous to 
mis-statements which impose costs on those who rely on them. 

After Caparo and Murphy, the distinction between negligently making or building 
something (no liability), and negligently misinforming someone (liability), is already 
proving difficult to apply in any rational way. It is hard to perceive any clear economic 
rationale for the distinction. Economic analysis indicates that more meaningful 
distinctions were available to the courts; indeed, there is judicial support for an 
approach which distinguishes between consumers, business entities and public 
authorities in terms of their differing capacity to control economic risk. This approach 
is most clearly expressed in Smith v Bush, a case which, together with Hoffman 
J’s judgment in Morgan Crucible, deserves further elaboration. 


B Comparative Law and the House of Lords: A German Excursus 


In the introduction to her book, Abortion and Divorce in Western Law,® Glendon 
observes that: 


since controlled experimentation in law is hardly ever possible, legal scholars often use 
comparative law, just as they sometimes consult history, to see how legal systems of the 
past or present have dealt with problems similar to ours. The hope is that history and 
comparison will give us insight into our own situation and that they may occasionally help 
us to find, as John Dawson once put it, ‘our own paths through the forest.’ 


To legal scholars one should add the courts, especially when they are called upon 
to interpret international conventions where uniformity of interpretation may be an 
added incentive for them to undertake such comparative studies.*! 

This task, worthy if not at times essential, is fraught with obtacles. The first is 
related to the judge’s mentality and, in particular, his willingness to be guided by 
foreign experiences. Reluctance may be the result of a certain type of intellectual 
arrogance, or it may stem from the genuine belief that a foreign system, because 
it is (or is believed to be) very different from the judge’s own system, is unlikely 
to be of any practical use.®? This is not the place to explore this fascinating subject 
of judicial attitudes and preconceptions; but one can make the (paradoxical) suggestion 
that this insular mentality may have been greater in the 20th century than it was 
in the 19th, though it may now, again, be about to give way to a greater degree 
of internationalism.® 

Another reason for the reluctance to undertake any comparative examination of 
the issue under consideration is, undoubtedly, the fact that both judge and counsel 
are nowadays under enormous pressures produced by lack of time, volume of work, 
and clients ever-more watchful of expenditure (including research expenditure) 
deemed to be unnecessary or, at any rate, an avoidable luxury. 





80 London: Harvard UP, 1987, at p 1. 
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As far as judges are concerned, the answer to this pragmatic objection is threefold. 
First, one is not asking all judges to employ the comparative method at all times. 
One is, primarily, thinking of the Law Lords who are, undoubtedly, under less 
pressure than the High Court or Court of Appeal judges; and, again, we have in 
mind so-called arrêts de principe like Murphy where the problem is difficult and 
its consequences far-reaching. Second, in most cases one need not seek the exact 
foreign precedent or study foreign law in all its minutiae but simply ensure that 
their Lordships are made aware of trends, tendencies and solutions to broadly 
equivalent problems. Third, one should note that Supreme Courts of other countries 
are, in varying degrees, showing an increased interest in foreign law and our judges 
could, surely, do the same. And if it be objected that our judges do not have clerks, 
are not presented with Brandeis briefs, nor benefit from the kind of work that avocats 
généraux perform in some systems, then a partial solution lies in the greater use 
of the academic’s ability to collect and synthesise information. The greater willingness 
of American courts to utilise academic distillations of primary material may, in part, 
be due to the existence of a huge and diverse case law which no one judge can handle 
on his own.* If our law is getting unmanageable, and our judges are increasingly 
overworked, a partnership with the academic profession could thus provide more 
benefits to judges than many have hitherto been willing to recognise. After all, anyone 
who has followed the Murphy debate will have noticed how two ‘outsiders’ presented 
American law more comprehensively than their Lordships did in their judgments!® 

Foreign law can thus be used by our courts; and German law, sharing as it does 
the traditional common law hostility towards pure economic loss, seems an obvious 
system for study and comparison. For, in its constant attempts to escape from shackles 
more rigid than our own, we may find things to imitate and things to avoid. A further 
reason for examining German law is the ever-increasing pressure for the harmonisa- 
tion of national laws within the European Community. For this to be successfully 
achieved, it will be necessary for our courts to pay greater attention to Civilian 
concepts and techniques of reasoning. We shall thus look briefly at German law 
in three particular contexts: (i) the proper characterisation of the nature of the harm 
in the Anns case; (ii) the notion of complex structures; and (iii) the solution to the 
wider problem raised in Caparo of liability for negligent statements. 


(i) The Proper Characterisation of the Harm 


Where Anns went badly wrong was in its characterisation of the plaintiff's loss as 
‘material, physical damage’ whereas, as we have seen, it is best seen as pure financial 
loss. The second critical error in Anns was the failure to say that, the plaintiff’ s 
loss being purely financial, it was not the kind of mischief that the relevant statute 
(the Public Health Act 1936) was designed to avoid. (As the law then stood, a claim 
under purely common law principles could also have been defeated on the ground 
that the loss in question was not recognised by the law.) It is tempting to see in 
those two errors most of the reasons for the subsequent confusion of our law. In 
any event, these errors were avoided by the Supreme Court of the Federal Republic 
of Germany in two decisions published as far back as 1963. 

In one of them,* a site owner failed to make liable in tort the builder who 
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negligently used defective cement in the construction of the building, with the result 
that it subsequently developed cracks in its ceilings. The court reasoned that: 


there is no question of a claim for damages under para 823 I BGB?” on the basis that the 
plaintiff's property (Eigentum) has been damaged by fault ... [for] to make someone the 
owner of a defective building is not to invade an already existing ownership. 


Intriguingly, the court then went on to address a point which concerned Lord 
Denning in Dutton,® for it added: 


Nor is the claim for those damages [to repair the ceilings before they collapsed] justified 
by the consideration that the replacement of ceilings which are in danger of collapse is necessary 
to save the users of the rooms from imminent danger. It still remains the case that the cost 
of rendering the ceilings represents a harm which affects only the pecuniary interests of the 
plaintiff. This is evident if one imagines that a ceiling collapses and injures an individual; 
then certainly the harm attributable to the personal injuries must be compensated under para 823 
II BGB® and 330 Criminal Code; but there would still remain the material harm requiring 
the replacement of the ceilings, and this would still affect only the economic interests of the 
plaintiff. 


We must stress here that we are not questioning the rule that prevails both in 
English and German law which prohibits the compensation through tort of negligently 
inflicted pure economic loss. We are merely saying that trying to evade this rule 
by characterising the loss suffered by the Dutton and Anns plaintiffs in an erroneous 
way will only lead to further complications, and that is precisely what happened 
in the post-Anns case law. 

In that same year, the Federal Court™ seized upon another opportunity (that was 
equally available to our highest court but ignored by it) and absolved a local authority 
of all liability in circumstances similar to Anns. This was achieved by means of 
a teleological interpretation of the German equivalent of our Public Health Act 1936. 
The starting point of the German decision bears a striking resemblance to Lord 
Wilberforce’s assertion that the 1936 Act ‘was enacted in order to provide for the 
health and safety of owners and occupiers of buildings, including dwelling houses, 
by inter alia setting standards to be complied with in construction.” The German 
court, however, took this approach to its logical conclusion: 


The provisions requiring the verification of the calculations concerning the load-bearing 
capacity of buildings are directed to the dangers which threaten the public from the collapse 
of unsafe constructions. While these provisions and the official duties which they impose 
serve the protection of the public . . . they also protect every individual member of the public 
who might be threatened by its unsafe condition ... The owner or developer may also be 
a beneficiary of this protective function if he suffers damage to his body, health, or property 
as a result of a collapse while he is visiting the building or inhabiting it, but only if the harm 
is a consequence of the danger from which it is the function of the official verification of 
the technical specifications to protect the public and hence the individual endangered. This 
is not the case here.” 
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wrongdoer.’ 
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The comparative juxtaposition of these sections with the pertinent paragraphs of 
Dutton, Anns and our subsequent case law, shows that the German analysis was 
not only more convincing than ours but also transplantable — indeed, on both issues 
our law has broadly come into line with the analysis and the results advocated by 
the German Supreme Court. But one should be more than intrigued by such compara- 
tive study; one should ask why the German analysis was ignored by our judges. 
In this instance, the reason (or excuse) that the foreign material was unavailable 
is not applicable since the translations of these cases were, apparently, communicated 
by Mr Weir to counsel in Anns; and they have been made public in a number of 
subsequent publications.” 


(ii) The Problems of Complex Structures 


The Germans were also the first to experiment with the notion of complex structures 
as a way of neutralising the prohibition upon compensating pure economic loss 
through tort law. Since there is, already, some information in English about the 
details of German law,” we need only make three points. 

First, the notion of complex structures made its appearance in a decision of the 
Federal Court of 1976%°; and it was couched in terms that were quite similar to 
those used by Lord Bridge in D & F Estates. The 1976 decision has been followed 
by a stream of academic criticism,” but that has not deterred the Supreme Court 
from refining its formulations and constantly reapplying the main idea.” For the 
comparatist, the phenomenon is not without interest. Not only does it give the lie 
to the idea so widely held among common lawyers that in Germany the oracles 
of the law are the universities and not the courts; it also demonstrates yet again 
the need to focus mainly on cases and court practice (rather than Codes and academic 
literature) if one is trying to find out what the foreign law actually is on a particular 
point.’ 

Second, the complexity (and wealth) of the German case law must also be noted 
by the municipal lawyers. It provides telling empirical support for Duncan Wallace’s 
prediction, first made after D & F Estates was decided, that the notion of complex 
structures would prove difficult to apply and would increase litigation.” The 
warning has not been heeded, perhaps because, consistent with the thesis of this 
article, their Lordships ignore (or attach little importance to) academic literature 
and the experiences of foreign systems. Thus in Murphy, though the complex structure 
theory was doubted by Lord Bridge’ and condemned by Lord Oliver,” it never- 
theless seems to have survived if one is to judge by the series of ‘complex structures’ 
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examples which Lords Bridge, Keith and Jauncey'* were willing to accept as 
capable of giving rise to liability in the event of ‘spreading loss.’ The lessons of 
German law have thus been missed not once but twice. It took years and much wasted 
expenditure to correct Dutton’s misdescription of the loss; do we need the same 
waste of time and energy before we correct this one? 

Third, the German case law can be seen as ‘a means to an end’ — a costly means, 
to be sure, but a means worth adopting in the worthy cause of breaking loose from 
a ridigly phrased code and an analytical tradition characterised by considerable 
doctrinal rigidity. A common lawyer with unique insights into German law was 
thus right to say that what is really at issue in these cases!” 


is the German willingness, indeed eagerness, to extend tort protection for damage to the 
defective thing itself. It is the more remarkable because of the Civil Code’s categorical 
exclusion of tort damages for purely economic loss and the great weight reputedly given by 
German law to theoretical orthodoxy over pragmatism. Clearly, English law would not have 
to go to the same pains to justify similar results: only traditionalists have to seek refuge in 
abstractions. 


(iii) Caparo, Hedley Byrne and Liability for Negligent Certifications 


This subject, too, confirms Fleming’s observations about German courts trying to 
escape the straitjacket of dogmatic orthodoxy in order to enlarge the scope of 
compensation of pure economic loss. But two points must be borne in mind. First, 
German lawyers have yet again been forced to invoke (and even deform) their flexible 
law of contract in order to avoid their more rigid law of delict. Second, the problem 
receives its solution partly by statute and partly by case law. The two, however, 
as is so often the case, are not imbued with the same philosophy. For the statutory 
German regime, complex and often shaped by EC legislation and lobby pressures, 
is more protective of accountants and auditors. On the other hand, the more modern 
and liberal law is the product of the Federal Court which, quite obviously, is less 
susceptible to lobby influence. 

Caparo itself would in Germany be subject to the statutory regime and the result 
would be similar to that reached by the House of Lords. This is because the 
Aktiengesetz, by reference to para 323 of the Commercial Code (HGB), specifi- 
cally regulates the legal position of auditors in the case of ‘mandatory audits’ 
(Pflichtpriifungen), namely annual, formation, and special reports, by restricting 
the auditor’s liability for negligent breach of his duties to the company only.'* 

Shareholders (and potential shareholders) are thus excluded from the purview of 
this paragraph and are also denied an action under para 823 II BGB on the ground 
that para 323 HGB is not a norm enacted to protect their interests (Schutzgesetz).'° 
This restrictive interpretation is reinforced by para 340b (5) of the Aktiengesetz, 
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which deals with the potential liability of auditors in the event of mergers. Here, 
liability is expressly extended towards ‘the companies participating in the merger 
and their shareholders’ (italics supplied). 

Since the loss typically suffered by shareholders in all these cases is pure economic 
loss (reiner Vermoegensschaden), it cannot be recovered under para 823 I BGB 
which is the main tort provision of the Code, since this has not included economic 
loss among its list of protected interests. However, an affected shareholder can seek 
recovery under para 823 II BGB (which allows tort recovery for breach of statutory 
duties intended for the protection of the plaintiff) whenever para 403 of the 
Aktiengesetz has been violated.' Since para 403, however, deals with intentional 
misreporting, its usefulness is limited in practice. 

Once we move outside the statutory regime designed for public stock corporations, 
the picture changes and the courts become more adventurous. Para 826 BGB, which 
imposes liability on anyone who causes harm to another ‘intentionally and morally 
(contra bonos mores)’, may be brought into play, given that the Federal Court has 
progressively widened the scope of its two essential requirements. Nowadays, the 
courts may treat reckless behaviour as amounting to immoral behaviour. For example, 
the following activities have been brought under this rubric: a bank manager’s giving 
of false information concerning the soundness of a client”; a surveyor’s favour- 
able report about a building which he had not fully checked for dry rot, thereby 
leaving the person who made the loan with a mortgage secured by a worthless 
property'®; and the over-estimation by a reckless witness of the value of real 
estate. ' 

Additionally, the courts have widened the meaning of intention to include not 
only dolus directus but also dolus eventualis (a notion that approximates to our 
understanding of reckless behaviour). Thus, in one recent decision, the Federal 
Court!" eased the fault requirement stating that it will suffice to show (for the 
purposes of liability under para 826 BGB) that the auditor expected his report to 
be used in connection with credit negotiations and would cause harm to the relying 
creditor. Professor von Bar has, in fact, gone further by stating that ‘a person who 
gives information off-the-cuff must ... recognise that it could be false; and the 
very fact that he still goes ahead and gives that information demonstrates that he 
has reckoned with the possibility of damage to others and accepts it. This at least 
is the view adopted by the German courts, which, as a result, end up by elevating 
what is essentially careless behaviour to the level of dolus eventualis.’""' The 
possibility of third parties suing auditors under para 826 BGB may thus, in appropriate 
circumstances, give third parties a plausible cause of action. 

In all cases not covered by the statutory regime of para 323 HGB, the courts have 
utilised the notion of contracts with protective effects vis-à-vis third parties which 
have been explained briefly elsewhere.'? The result: the auditor’s liability towards 
third parties may be extended even beyond para 826 BGB to include purely negligent 
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behaviour. The liability in this case, however, will be treated as, essentially, 
contractual; and, whether it extends to third parties or not, will depend upon whether 
their reliance on the report can be considered as reasonable. This will largely depend 
on the contract (commissioning the auditor report) as well as the surrounding 
circumstances — all of the above determining the subject, scope, procedure and 
prospective use of the report. Thus, third parties may be able to sue for damages 
under contracts to which they are not signatories," their protection under the 
contract commissioning the report in some cases arising by necessary implication.'"* 

The Federal Courts have also made it clear that for protective effects vis-a-vis 
third parties to arise, it is no longer necessary that the requirement ‘Wohl und Wehe’ 
(‘for better or for worse’)! be fulfilled. The BGH moved away from this restric- 
tive requirement for the first time in its decision of 28 February 1977"6 and 
subsequently, inter alia, in two other decisions handed down in the mid-1980s.'"” 
The BGH also departed from the argument that third party protection has to be denied 
because of the conflict between the interests of the principal of the commissioning 
report and the interests of the third parties.!'* The inclusion of third parties within 
the protective umbrella of the contract between company and auditor has thus become 
easier in recent times, despite the fact that the courts themselves insist that the range 
of the third parties must be objectively definable (objectiv abgrenzbar) or, to put 
it differently, the inclusion under the protective umbrella must be reasonable 
(zumutbar) or recognisable (erkennbar). 

Of particular interest is a decision of the Federal Court of 1985," where one 
reason given for enlarging the scope of the auditor’s liability was the existence of 
mandatory liability insurance according to para 54 of the Accountants’ Regulations 
(Wirtschaftsprueferordnung, WPO). Also relevant may be the fact that under the 
WPO the auditors are allowed to make use of the General Commissioning Terms 
for Chartered Accountants (Allgemeine Auftragsbedingungen für Wirtschaftspriifer) 
which restrict or eliminate the liability. Statutes such as the General Conditions of 
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Verursachte Vermogensschaden Dritter, WM 1991, 398. Müller, ‘Wirtschaftspriifer und vereidigte 
Buchpriifer als Sachverständige und Gutachter,’ WPK-Mitr 1991, 3 and, more generally, Bamm, 
‘Entwicklungstendenzen der Expertenhaftung,’ JZ 1991, 373. 

115 Traditionally, the opening of the contractual umbrella to include third parties depended on three factors. 
First, the third party came into ‘contact’ with the performance of the contractual debtor and was affected 
by it in roughly the same way as the contractual creditor. This is commonly known as the requirement 
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a duty of care. This is the Wohl und Wehe requirement mentioned in the text above, which is now 
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of conclusion of the contract or the commencement of the contractual negotiations. See BGH NJW 
1959, 1676; BGH NJW 1964, 33; BGH NJW 1965, 1955. Ross v Caunters [1980] Ch 297 illustrates 
clearly the operation of these complex factors with the testator standing in the position of creditor, 
the attorney/defendant in that of contractual debtor and the beneficiary/plaintiff being the third party. 

116 BGHZ 69, 82, 86 ff. In a subsequent decision — BGH NJW 1984, 355 — the court (on p 356) expressly 
downgraded the significance óf the Wohl und Wehe requirement (at any rate in the context of cases 
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Business 1977 (the German Unfair Contract Terms Act) may also help define the 
ambit of liability’ and thus, de facto, limit litigation by reference to the amount 
of insurance coverage. One should also add that if third parties are entitled to sue 
auditors, they can be opposed by all defences that may be available to the latter 
in their contract with the company. The contractual nature of the action of the third 
parties makes this obvious, whereas it would not be so obvious if the action had 
been based on tort. 

One may conclude that, in the context of the Hedley Byrne type of case, the liability 
of providers of information has, in recent years, been widened by the German courts 
(despite recurring academic criticism) more or less in the direction advocated by 
some of the most liberal American decisions; indeed, this move may not have reached 
its outer legal limits. The profession of accountants and auditors, however, shielded 
by insurance and a variety of protecting terms found in their standard terms of practice 
still continues to flourish. 


C Changing the Law and the House of Lords 


The twelve House of Lords cases we have been considering in this article, especially 
if compared with the current expansive case law in a country like Germany (which, 
in principle, shares our system’s dislike for pure economic loss), also contain some 
interesting clues as to how their Lordships see their role in changing the law, either 
positively in the sense of expanding it or negatively in the sense of restricting or 
overruling what they themselves have done in the past. A few words about these 
two aspects of judicial ‘law making’ may not be out of place; and this section will 
conclude with some observations about current judicial styles. 


(i) Expanding the Law 


In D & F Estates, Lord Bridge provides us with an indication of his approach. After 
referring to the decision of the New Zealand Court of Appeal in Mount Albert 
Borough Council v Johnson,'*'! where the court held that a development company 
which had employed independent contractors to build a block of flats owed a duty 
of care towards one of the purchasers whose flat was damaged by subsidence, he said: 


As a matter of social policy this conclusion may be entirely admirable ... As a matter of 
legal principle, however, J can discover no basis on which it is open to the court to embody 
this policy in the law without the assistance of the legislature ... it is a dangerous course 
for the common law to embark upon the adoption of novel policies which it sees as an 
instrument of social justice but to which, unlike the legislature, it is unable to set carefully 
defined limitations. !"?? 


But, apart from the fact that the last part of the statement itself is ‘disproved by 
the carefully limited and crafted rule laid down in D & F Estates,’ the proposi- 
tion that the House of Lords cannot (or should not) develop the common law further 
will strike modern civil lawyers (and, we suspect, some common lawyers as well) 
as representing a sorry state for the ‘Common Law in an Age of Statutes.’!4 


120 See BGH NJW 1987, 1758, 1760. 
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122 [1981] 1 AC 177, 210. 

123 Cane (1989) 52 MLR 200, at p 211. 

124 The title of a monograph by Dean Guido Calabresi, A Common Law for the Age of Statutes (London: 
Harvard UP, 1982). 
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In fact, the more one reflects on this kind of statement, the more one comes back 
to the idea that judicial and academic roles are not only different but also deliberately 
kept apart. Here is how a lawyer (wearing his judicial and not his equally distinguished 
academic hat) put this point!?>: 


The process of authorship is entirely different from that of a judicial decision. The author, 
no doubt, has the benefit of a broad and comprehensive survey of his chosen subject as a 
whole, together with a lengthy period of gestation, and intermittent opportunities for 
reconsideration. But he is exposed to the peril of yielding to preconceptions, and he lacks 
the advantage of that impact and sharpening of focus which the detailed facts of a particular 
case bring to the judge. Above all, he has to form his ideas without the aid of the purifying 
ordeal of skilled argument on the specific facts of a contested case. Argued law is tough law. 


This statement emphasises the distinctness of the two thinking processes. Yet the 
distinctness should not preclude combination. Moreover, it seems unconvincing to 
suggest that judges (unlike academics) are not exposed to the peril of giving in to 
preconceptions. In the economic loss cases, the entire judicial approach seems based 
on preconceptions which academic and empirical literature have seriously questioned 
if not rejected, namely: that compensation of economic loss will open the floodgates 
of litigation, that proper economic analysis militates against recovery of such losses, 
and that on the eve of the 21st century economic interests are still of lesser significance 
to the law than wrongful interferences with limb and tactile forms of property. 

Yet, as we have seen, neither Caparo nor Murphy are floodgates cases, as most 
commentators clearly demonstrate. The huge increase of tort litigation has, if 
anything, come from physical injury cases both in the common law and the civil 
law systems. Asbestos, Dalkon Shield, massive toxic torts, traffic accident or medical 
malpractice injuries have been the generators of extensive litigation. The floodgates 
argument has rarely, if ever, been invoked in these cases. Yet those who, like us, 
advocate the need to adapt the law towards a more flexible position on economic 
loss are accused, sometimes with (exaggerated) indignation, of either having lost 
simple common sense"6 or of advocating this expansion because we are ‘closet 
imperalists.” Our critic continues: 


if [our] theme is liability, the theme must be the empire. The more liability the better. On 
no other [sic] basis can I [the critic] explain the extraordinary predominance of plaintiff s 
lawyers among the intelligentsia, or its substitute, in English-speaking countries. '?7 


Incidentally, why limit this to the English-speaking countries, given that civilian 
systems, like the French and German, can actually boast rates of litigation, pro- 
plaintiff judgments and amounts of damages which are often comparable to the 
American? 

Those of us who criticise the recent attempts to restrict the impetus given to the 
law of tort by Anns do so not out of ‘closet imperialism’ but because we are concerned 
that tort law should continue to perform its traditional function of protecting vital 
interests from wrongful interference. In this regard, we do not accept the argument 
that economic interests can always be ranked as having a lower value than tactile 
forms of property and even some forms of physical interest; nor do we accept that 
economic interests can always be efficiently protected through contract law alone. 
We do not rigidly oppose subrogation claims by insurers, in particular where 





125 Megarry J, Cordell v Second Clanfield Properties [1969] 2 Ch 9, 16. 
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reductions in costs can be passed on to the insured. Finally, we envisage at least 
as much uncertainty in the law arising from the attempts to limit Anns as its critics 
felt Anns itself brought into the system. 


(ii) Limiting the Expansion of the Law 


Their Lordships may feel cautious about using their traditional powers for expanding 
_ the law. Indeed, civil lawyers are surprised when they are told how much of our 
` law of tort has been modernised by statute or as a result of judicial abdication. But 
` were they bolder in putting down the ‘judicial revolution’ in Anns? The twelve 
cases discussed here suggest not. Consider, for example, the treatment of Lord 
Wilberforce’s formulation of the duty of care,'8 which to us followed the lead 
given earlier by Lord Reid in the Dorset Yacht case, where the great judge had 
stressed ‘the time has come when we can and should say that it [the Atkinian principle] 
ought to apply unless there is some justification and valid explanation for its 
exclusion.’”'9 

In Peabody, Lord Keith was unhappy with the ‘tendency’ to treat Lord Wilberforce’s 
words ‘as being themselves of a definitive character.’! ‘The true question in each 
case,’ he said, ‘is whether the particular defendant owed to the particular plaintiff 
a duty of care having the scope which is contended for.’ But this is obvious; and 
since it does not take us any further with our enquiry on the main question, Lord 
Keith had to explain it by adding that: ‘in deciding whether or not a duty of care 
of particular scope was incumbent upon a defendant, it is material to take into 
consideration whether it is just and reasonable that it should be so.’!3! Would not 
Lord Oliver, who described Anns as a case involving judicial legislation, feel that 
, this statement of Lord Keith’s is, similarly, an enticement to judicial legislation? 
And was not Lord Oliver involved in judicial legislation when he ‘discovered’ the 
precise ambit of the statutory rule in Yuen Ku Yeu and Caparo? In fact, the wider 
the tort rule is, the closer the discovery of its proper scope and ambit resemble 
judicial legislation. "32 

Semantics apart, however, the significance of the new approach was that it was 
putting the brake on the forward-looking test of Anns. So, at least, one could have 
thought after Peabody’s shadow fell on Anns. Yet a year later, in The Aliakmon, 
Lord Brandon could be taken to suggest that the Wilberforce test (presumably with 
its restrictive element in the second limb rather than the first as Lord Keith had 
stated in Peabody) was still appropriate, at any rate ‘in a novel type of factual 
situation.’!33 So, were their Lordships simply too polite to overrule openly the 
Wilberforce test? Or were they ‘adrift on the limitless seas of the common law’ "34 
as Sir Robert Megarry had felt (and openly admitted) when delivering his judgment 
in Ross v Caunters? Or were they inadvertently allowing the Wilberforce test to 
remain alive for the most novel and, by their nature, more interesting type of cases? 
Of course, there is a third possibility, and that is that academics are making heavy 
weather of such linguistic divergences. Yet if only they could be explained away 
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that easily! Proof, however, that this cannot be done is the decision of the Court 
of Appeal in Hill v The Chief Constable of West Yorkshire — a case which 
involved physical injury and, therefore, not prima facie subject to the restrictive 
tendencies of modern courts. The various judges were distinctly unsure which test 
to apply and whether preference of one over another would, at the end of the day, 
really make any difference. So, in the end, policy dictated the (right) result and 
one feels grateful to Lord Justice Glidewell for having articulated it so convincingly 
in that instance. But the question remains: are we left with a one-pronged, 
two-pronged or three-pronged test? And does it matter? 

So where do we stand now? The answer is in a state of uncertainty, enhanced 
not reduced by the notions of justness, fairness and reasonableness which must guide 
our judges to decide if there is a duty. We know that these terms (more than any 
others before them) are shorthand expressions for policy. At the same time, we 
see that the judges are not willing (in most cases) to discuss openly these policy 
considerations or to consider the discussions of policy by academic writers. The 
ultimate result cannot be in doubt; the uncertainties of the Anns decision are removed 
and are replaced by those created by Murphy, to the dismay of teachers, students 
and litigants but, no doubt, to the delight of some practitioners. 


(iii) The Style of the Demolition 


This is no place to go into the merits and demerits of the multiple-opinion judgments. 
However, one of our points is that the multiple judgment, coupled with the inevitably 
narrow judicial focus, has resulted in a plethora of contradictions which might have 
been avoided if the disputed facts had been looked at in terms of the wider picture 
of our tort law. There must be times when, to quote Lord Goff again, ‘the diffused 
picture of the general’ must be combined with the ‘intense study of the parti- 
cular.’'37 But the judgments we have been looking at are just as notable for their 
expansive style as they are for their neglect of academic authority and lack of 
boldness. What has happened to those Victorian judges — the Willes, the Jessels, 
the Blackburns — ‘whose statements of principle, precise, economical and profound, 
still influence, where they do not control, much of our common law and equity 
over a century later.’ One finds, instead, in the judgments we have studied, an 
absence of a general plan, a lack of economy and an abuse of citation. Lord Bridge’s 
judgment, for example, in D & F Estates, consists of 477 lines of quotations (or, 
approximately, 6,200 words) compared to 463 lines of personal contribution (or, 
approximately, 6,000 words). Lord Keith’s ratio is only slightly better. In Peabody, 
his judgment runs to 253 lines of personal text (or, roughly, 3,300 words) compared 
to 144 lines of cited material (or, roughly, 1,900 words); a ratio which is only slightly 
improved in Murphy where 525 lines of text (or 6,825 words) compare with 260 
lines (or 3,380 words) of quotation. Compare this with Lord Atkin’s 689 lines of 
text (or 7,500 words) and 78 lines (or 850 words) of cited material in Donoghue 
v Stevenson"; or Lord Justice Denning’s famous dissent in Candler v Crane 
Christmas & Co,' where one finds 374 lines of original text (or 4,100 words) as 
against 22 lines (or 240 words) of quotation. 








135 [1988] QB 60. 

136 ibid 74—76. 

137 op cit no 13, at p 184. 
138 ibid at p 172. 

139 [1932] AC 562. 

140 [1951] 2 KB 164. 


642 


September 1992] The Random Element of their Lordships’ Infallible Judgment 


To whom are our highest judges addressing their remarks?!*! For whom are 
these copious citations intended? These questions, important for both substance and 
style, have often been asked but never conclusively answered. We doubt that litigants, 
who, ultimately, pay for the delays that result from such extensive citations in court, 
or students, who have to read such voluminous materials, feel grateful for them. 
The 19th century judgment, invariably crisper and often full of the kind of conviction 
that inspires admiration is, quite simply, no longer there; and it would be facile 
to suggest that the length of the opinion is, nowadays, determined by the volume 
of existing law, for this would, inter alia, ignore the fact that the ultimate size of 
the judgment is largely determined by repetitive and excessive quotations. 


Conclusions 


One of the main themes in this article has been the extent of the inconsistencies 
and the new uncertainties that can be found in the case law of the House of Lords 
on economic loss between Anns and Murphy. It has been argued that this is, partially 
at least, caused by the fact that the judge’s intensely focused view of the facts of 
the case he is deciding has not been aided by the academic’s broader approach to 
specific problems. The degree to which our courts ignore or neglect academic 
literature is more fully appreciated if put in a comparative perspective. For instance, 
Professor Kötz recently looked at the decisions published in 1985.1 Volume One, 
for example, of the All England Law Reports of that year reproduced 93 judgments 
which contained 72 citations to ‘secondary authority’ or 0.77 citations per decision. 
On the other hand, Volume 95 of the official reports of the German Federal Court 
(BGHZ) for the same year contained 41 judgments with 533 citations to ‘secondary 
authority,’ or 13 citations per case. We do not suggest that this different German 
attitude makes their judgments better than ours.! Nor are we asking our judges 
to increase dramatically their citations from academic literature. What one is asking 
for, however, is an increased dialogue between judges and academics, in the hope 
that it could reduce the kind of weaknesses that have been pointed out in this article. 
This dialogue is unfortunately in a fairly basic state if one is to measure the extent 
to which judges consult academic works by the overt use they make of them.“ 
It is difficult to say whether this is because, for the more traditionally-minded judges, 
“academics are not a part of the legal order, but are merely commentators on the 
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work of those who are a part of it’ or because it may ‘challenge assumptions which 
have reigned supreme for generations’ and thus prove ‘unsettling .. . to those who 
have learned a subject by practising it.’ 

As this article has attempted to demonstrate, the academic contribution could take 
many forms. It could inform our judges of how their decisions were received by 
those who have to train future generations of lawyers. It could point out the true 
position of a foreign legal system (thus sparing our courts the embarrassment that 
follows the kind of selective use they made of American law in Murphy"); and 
it might even be able to inform them of how the law actually works in practice. 
Let us provide an illustration of this last point which lies at the core of the D & F 
Estates and Murphy problem: the applicability of the Defective Premises Act 1972. 

Now that the common law remedies granted by Anns have been taken away, the 
significance of the 1972 Act is much enhanced.'4”7 But when, exactly, does it 
apply? In Warner v Basildon Development Corporation, Ralph Gibson LJ stated 
that ‘About 97 per cent of houses constructed in any year are built under the N.H.B.C. 
Scheme approved under section 2 of the Defective Premises Act 1972 and, in 
consequence, the section 1 remedy is eluded.’ If, in Murphy, their Lordships shared 
this view, they ought to have realised that the 1972 Act (by which they set great 
store) afforded insufficient protection to purchasers of houses, and this not only 
by virtue of its unworkably brief limitation period. On the other hand, their Lordships 
may have known what the Court of Appeal did not know in Warner, namely, that 
at some time before 1988, as a result of an agreement reached between the NHBC 
and the Secretary of State, the action envisaged by section 1 of the 1972 Act did 
become available even for houses built under the NHBC scheme. If they were aware 
of this little-known change, then the protection given to purchasers through 
section 1 of the 1972 Act had become more significant. Unfortunately, the relevant 
sections of their Lordships’ judgments'® give us no clue as to whether their view 
of the 1972 Act was the same as, or different from, that expressed in the con- 
temporaneous decision in Warner. What we do get, however, in their Lordships’ 
judgments is a repetition of the currently prevailing view that consumer protection 
reform should be left to Parliament and not handled by the courts.'*' 

The question that arises, but which has not been addressed by our courts, is whether 
this is the best way to afford efficient consumer protection. Our comparative study 
would suggest that statutory protection of consumer rights can turn out to be very 
strictly circumscribed by legislative drafting, and one can only hazard the guess 
that this must partly be due to the fact that the professionals whose liability is in 
question (accountants, builders) tend to be more organised and effective lobbyists 
than consumers as a general and amorphous group. It may thus not be a coincidence 
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that a more liberal law was adopted and a wider protection given whenever courts 
(in the German system and others) have had a chance or the courage to move outside 
the bounds of particular statutory schemes. The liability of accountants in Germany 
and builders in this country seems to support this view. If all this — as we believe 
— is so, then a court which abandons a common law remedy and invites the legislator 
to give it instead, must realise the extent to which the lobbying process may succeed 
in diluting the desired protection. 

We have also argued that, in the development of our law, greater attention should 
be paid to foreign laws (especially those of our major European trading partners) 
which have traditionally been neglected at the expense of Commonwealth and 
American case law. Here, the blame must be shared with most law faculties which 
have, until recently, failed to grasp the significance of the European challenge; with 
academic writers, who have not done enough to make foreign material available 
in a digestible form to English practitioners; and with the practitioners themselves, 
who have not sensed the growing interest that a new generation of judges seems 
to have in European law. 

A more comparative approach to problems of this kind can, and often should 
be, combined with an open economic analysis of the question confronting a court. 
Of course, one might object that the relevant policy considerations are so ‘highly 
general and abstract’ that it would be unfair to ask judges who ‘lack the empirical 
information that would allow measurement of the force of magnitude [of these 
considerations] to apply [them] on a case-to-case basis.’'5? However, the uncer- 
tainty is not so great as to justify the courts retreating behind a ‘bright line’ rule 
which accepts nothing as the only alternative to accepting everything. Thus, to give 
an example from one area of the law of negligence, systems with wider rules on 
accountants’ liability than ours have not faced, as a result of adopting such rules, 
either legal uncertainty or economic dislocation. In the Caparo context, for example, 
Dutch law has devised extra-judicial techniques for discovering what, if anything, 
went wrong in the auditing process and then, while not excluding liability in principle, 
encouraging a settlement or defeating (or reducing) claims employing techniques 
that resemble Lord Justice Bingham’s views in Caparo.' Posner has made similar 
comments about the American situation by stating that: “The principle of Ultramares 
has been rejected in most states, yet the sky has not fallen on the accounting 
profession. ’™!* And, as we have already noted, German case law has also moved 
towards a more liberal position whenever it is not clearly hemmed in by statute. 
If overworked counsel cannot help unearth information of this kind and the use of 
an amicus curiae seems alien to our system, the use of academic works might provide 
the desired information and even a sense of direction. Our thesis is that economic 
and empirical work could aid, not hinder, the work of our highest courts. 
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This leads on to a further underlying theme of this article: economic loss does 
not deserve to remain the pariah of tort law. Nor will the problem disappear by 
means of Murphy and the attempt to close the sluice gates that remain ajar. The 
solution, it is suggested, will come only when we find a way for a ‘controlled opening 
of the gates, permitting the flooding of a reasonably foreseeable area.’'*> Though 
this is not the place to make specific suggestions, we believe that the courts should 
be more sensitive to the different nature of economic relationships. Rules which 
operate well where relationships between business entities are concerned should 
not necessarily be transplanted to situations involving consumer interests on the 
one hand, or governmental liability on the other. We also believe that the courts 
could control liability adequately through such devices as carelessness, causation 
and remoteness, by treating (whenever possible) these concepts as raising issues 
of fact rather than turning them into questions of law. Insurers, in our opinion, 
would be able to adjust to such a new approach, as they have in countries such 
as France, Belgium, Italy, the Netherlands and, indeed, Germany. Finally, such 
a change should be aided by the fact that judicial costs, uncertainties, and a practice 
that would soon become apparent to practitioners, would ensure that frivolous or 
unmeritorious claims were not brought before the courts. Indeed, in Caparo, Lord 
Justice Bingham indicated that these factors would have defeated the plaintiffs’ claims 
even if the issue of duty had been decided in their favour.'* 

Anyone who has read the literature on Murphy will be mindful of the extent of 
condemnation meted out to the judgments, and conscious that the uncertainties that 
the decision has created may well exceed its virtues. In 1953, Mr Justice Jackson 
of the United States Supreme Court uttered a phrase which has, justly, become well- 
known. He said of himself and his fellow judges: ‘We are not final because we 
are infallible but we are infallible only because we are final.’!5’ Without expressing 
a conclusive view about their Lordships’ infallibility (beyond that implied in the 
title of this article'5*), we venture the prediction that their judgments in Murphy 
do not represent the final word. 





155 [1985] QB 350, 393. 

156 [1989] QB 653, 689—690. 

157 Brown v Allen (1953) 344 US 443, 540. We are grateful to Professor Charles Alan Wright of the 
University of Texas School of Law for the reference. 

158 And first coined by the late Professor C.J. Hamson in his Cambridge inaugural lecture, The Law: 
Its Study and Comparison (Cambridge: CUP, 1955) at p 12. 


Postscript 

In Canadian National Rly Co. v Norsk Pacific Steamship Co. the Supreme Court of Canada returned 
to the troubled question of pure economic loss and by a 4 to 3 majority held the owner of a tug liable 
to the plaintiffs when a barge, pulled by the tug, damaged a bridge, owned by a third party but primarily 
used by the plaintiffs on the ground that ‘pure economic loss is prima facie recoverable where, in 
addition to negligence and foreseeable loss, there is sufficient proximity between the negligent act 
and the loss.’ Since the fourth judge of the majority reached the same conclusion on a narrower ratio 
(liability was here justified because the defendant knew or ought to have known that a specific individual, 
as opposed to the general public, was likely to suffer the foreseeable harm), and the third member 
of the majority was the Quebec judge, the end result may, from the point of view of the common 
law, be even more narrowly balanced than appears at first sight. La Forest J.’s dissent, a veritable 
tour de force, confirms the view that there is no indisputable answer to this problem. But if we cannot 
claim that the case fully supports our more liberal view towards pure economic loss, we regard the 
case as an excellent application of the other points advocated in our article. For the judgments of 
both the majority and the minority demonstrate a keen interest in foreign law, an obvious predilection 
towards economic and policy-oriented arguments, and an impressive command of the relevant academic 
literature. It is anyone’s guess what the Supreme Court will make of this decision; but tort teachers 
may wish to use it as an excellent introduction to the real issues that have to be faced by the courts 
when dealing with the compensation of pure economic loss. 
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The Reporting of Crown Court Proceedings and the 
Contempt of Court Act 1981 


Clive Walker,* Ian Cram* and Debra Brogarth* 
Introduction 


Ever since the enactment of the Contempt of Court Act 1981, concern has been 
expressed! about the use of orders under sections 4 and 11 restricting the media’s 
ability to report court proceedings in accordance with the principle of open justice. 
However, the absence of any empirical survey of these orders has hampered a proper 
evaluation of their worth. This article seeks to elucidate the operation of reporting 
restrictions at Crown Court level by presenting and analysing the results of a survey 
of nine Crown Courts during the period 1982—89. The findings are prefaced by 
an exposition of the legal framework. 


A The Legal Setting 
(i) Contempt of Court Act 1981, section 4 


At first glance, the 1981 Act appears to take the public interest in the reporting 
of court proceedings seriously. Thus, by section 4(1): 


a person is not guilty of contempt of court under the strict liability rule in respect of a fair 
and accurate report of legal proceedings held in public, published contemporaneously and 
in good faith. 


Section 4(3) defines ‘contemporaneously’ as a report made ‘as soon as is prac- 
ticable.’? The leading authority on the meaning of a ‘fair and accurate report’ is 
R v Evening News, ex parte Hobbs.* The newspaper had published a substantially 
accurate account of the Recorder’s somewhat prejudicial words when reading the 
charge to the jury. Consequently, the responsibility for any prejudice against the 
defendant lay with the Recorder, not the newspaper. 

By virtue of the definition of ‘legal proceedings’ in section 19 of the Act, the 
protection of section 4(1) extends to tribunal hearings and ‘anybody exercising the 
judicial power of the state.’ The proceedings must be ‘held in public’ which means 
that section 4(1) has no application to proceedings held in camera or in chambers.’ 
As to ‘good faith,’ the requirement will be satisfied where the report is made honestly 
and with no ulterior motive.‘ This condition of good faith may undermine the 


*Centre for Criminal Justice Studies, University of Leeds. 
This study was financed by the Leverhulme Trust. The authors thank Rodney Brazier, Professor C.J. Miller 
and the officials at the targeted courts and at the Lord Chancellor’s Department who facilitated the fieldwork. 


1 See NCCL and Guild of British Newspaper Editors, Officially Secret (1988); Association of British 
Editors, How Open is Open Justice? (1988). Both relied on evidence provided by journalists rather 
than court records. 

2 See Scott v Scott [1913] AC 417. There is no right to report under Article 6 of the European Convention: 

Atkinson, Crook and The Independent v UK, Appl No 13366/87. 

This follows R v Border TV, ex parte Attorney-General (1978) 68 Cr App R 375. 

[1925] 2 KB 158. 

See instead the Administration of Justice Act 1960, s 12(3), infra. 

Compare Central Estates (Belgravia) Ltd v Woolgar [1972] 1 QB 48, at p 55 per Lord Denning MR. 
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purpose behind section 4(1), which was to remove the threat of contempt, especially 
where related cases were pending, unless a court expressly applied it.’ 

Finally, even if a report does contain inaccuracies, no action for contempt will 
lie unless those inaccuracies prejudice the prospects of a fair trial or the administration 
of justice in general. In R v Evening Standard Co Ltd, ex parte Attorney-General,’ 
a newspaper wrongly attributed statements made by one witness in committal 
proceedings to another witness at the full trial. As the evidence of the witness at 
committal proceedings had already been ruled inadmissible at the trial on the ground 
of being unduly prejudicial, the newspapers’ publishers were fined £1,000. Similarly, 
a faulty trial report was held to be sufficiently prejudicial in Attorney-General v 
BBC? because of the risk of the jury being discharged or an appeal arising from 
a refusal to discharge. 

The freedom enjoyed under section 4(1) to publish reports of open court proceedings 
is subject to section 4(2): 


In any such proceedings the court may, where it appears to be necessary for avoiding a 
substantial risk of prejudice to the administration of justice in those proceedings, or in any 
other proceedings pending or imminent, order that the publication of any report of those 
proceedings, or any part of the proceedings, be postponed for such period as the court thinks 
necessary for that purpose.!° 


A publication may more readily fall foul of section 4(2) than the strict liability 
test under section 2(2) in that only ‘prejudice’ rather than ‘serious prejudice’ need 
result. Whether a ‘substantial risk of prejudice’ exists may depend on the view taken 
by the judge or jurors’ susceptibilities. Where jurors are credited with short memories 
or an ability to disregard matters not submitted in evidence in court,'' the 
substantial risk test will obviously be difficult to satisfy. A less robust view of the 
suggestibility of jurors was apparent in R v Ponting,” where McCowan J imposed 
an order banning re-enactments by Channel 4 of any part of proceedings until the 
jury had returned its verdict or until further notice. By contrast, in R v Crown Court 
at Stafford, ex parte Central Television plc," the Court of Appeal found that there 
was nothing in the television reports of a criminal trial in which the jury had retired 
to consider its verdict to give rise to a fear that a substantial risk of prejudice would 
be created by further reports. Accordingly, the Court overturned the order. 

As well as becoming more sanguine about the effects of comment on jurors, the 
judges have recently shown greater trust in the ability of journalists to adhere to 
section 4(1), and this has in turn affected the usage of section 4(2). For example, 
in R v HM Coroner for East Kent, ex parte Spooner and Others," relatives of 
persons killed in the Herald of Free Enterprise sinking off Zeebrugge obtained a 
ruling that the owners could be liable for corporate manslaughter. Reports of those 
proceedings were postponed until the Coroner’s Court had delivered its verdict. 





7 See (Phillimore) Report on Contempt of Court (1974) Cmnd 5794, para 141; Miller, Contempt of 
Court (2nd ed, 1989) pp 326, 330. 

8 [1954] 1 QB 578. 

9 The Independent, 3 January 1992. 

10 See Beloff, ‘Fair Trial — Free Press? Reporting Restrictions in Law and Practice’ (1992) PL 92. 
For the origins of s 4(2), see Report of the Departmental Committee on Proceedings before Examining 
Justices (1958) Cmnd 479, para 59; Phillimore Report, op cit n 7, para 141. 

11 See R v Horsham Justices, ex parte Farquharson [1982] QB 762, at p 794 per Lord Denning MR; 
R v Kray (1969) 53 Cr App R 412, at p 414 per Lawton J. 

12 The Times, 29 January 1985. Compare In re Channel 4 TV Co Ltd [1988] CLR 237. 

13 [1991] 1 WLR 4. 

14 The Times, 10 October 1987. 
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By contrast, in Barlow Clowes Gilt Managers v Barlow Clowes and Others,'5 the 
Court of Appeal refused to allow a section 4(2) order obtained by the Serious Fraud 
Office to be extended to related liquidation proceedings. The Court emphasised that 
any press coverage would have to be fair and would need to emphasise that any 
criminal charges were as yet unproven. Similarly, in Re Saunders,'* the defendant 
applied for a section 4(2) order to restrain reporting of his first trial until the 
conclusion of his second trial. The request was refused: the reports would have 
to be fair and accurate and there was considerable public interest in the case. 

Guidance on the promulgation of section 4(2) orders was issued shortly after the 
passage of the Contempt of Court Act by the Lord Chancellor’s Department in Court 
Business item B948." The circular offers two specific illustrations of when reports 
could be prejudicial: where there are guilty pleas to part of an indictment but there 
is to be a trial on the remaining counts; or where there is a ‘trial within a trial’ 
in order to determine the admissibility of a confession statement. Item B948 was 
replaced in 1986 by item B1460,'* which explains more fully the application of 
section 4(2). Three instances of the latter are given." The first two repeat those 
in B948, although the reference to a ‘trial within a trial’ now encompasses other 
matters dealt with in the absence of the jury. The third category refers to instances 
where publication would be prejudicial to other related proceedings which are pending 
or imminent. A fourth leg might now be added, namely the hearing of applications 
for orders under section 4(2).” 

Even if a substantial risk of prejudice does exist, an order postponing publication 
may only be made if necessary to avoid that risk. In the Central Television case, 
the order was imposed to allow the jury to relax in the evening by listening to the 
radio or watching television. The Court of Appeal thought that other means of 
shielding the jury should have been employed (for example, depriving jurors of 
access to television and radio). A similar rehearsal of alternative means of 
safeguarding the jury in Ponting was woefully absent. 

A controversial feature of section 4(2) concerns the fact that the power to order 
postponement exists not only where the risk of prejudice is to ongoing proceedings 
but also to where proceedings are ‘pending or imminent.’ Though not defined in 
the Act, these terms have long been current in common law,?! and contrast with 
the narrower notion of ‘active’ proceedings for the purposes of the strict liability 
tule under the 1981 Act. The effect is that the purpose of section 4(2) is ‘wider 
and different,’ though it has been confirmed in R v Rhuddlan Justices, ex parte 
H.T.V. Ltd? that section 4(2) may not be used to restrict reports of events taking 
place outside the courtroom (such as the arrest of the accused). Equally, since the 
proceedings protected by section 4(2) must be actual, pending or imminent, orders 


15 The Times, 2 February 1990. 

16 The Times, 8 February 1990. The Court of Appeal’s decision was based on the want of jurisdiction 
under the Criminal Justice Act 1987, but it did support the lower court’s decision in substance. 

17 Lord Chancellor’s Department, No 8/81. 

18 Lord Chancellor’s Department, No 5/86. 

19 These points were reiterated by the Senior Presiding Judge in 1986 (136 NLJ 540). Compare HC Deb 
vol 1000, cols 37—38, 2 March 1981. 

20 See Re Crook (1989) 93 Cr App R 17. 

21 On the meaning of ‘pending,’ see R v Clarke, ex parte Crippen (1910) 103 LT 636; ex parte 
Farquharson, op cit n 11, at p 807. On ‘imminent,’ see R v Beaverbrook and Associated Newspapers 
[1962] NI 615; R v Savundranayagan and Walker [1968] 3 All ER 439. 

22 Ex parte Farquharson, op cit n 11, at p 289 per Ackner LJ. 

23 The Times, 21 December 1985. 
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may not be issued when there is merely a general fear in the future of trial by 
media.” 

Once made, a postponement order continues in force for such time as the court 
thinks necessary to avoid a substantial risk of prejudice. It might be argued that 
orders should not be permanent (so as to avoid transgressing into territory covered 
by section 11), but they may be indefinite.” 

The leading guidance on the availability and effect of section 4(2) orders is the 
Court of Appeal decision in R v Horsham Justices, ex parte Farquharson.” The 
Horsham Justices ordered the postponement of publication of reports of committal 
proceedings until the commencement of any trial. The applicant, a journalist, sought 
judicial review of the order claiming, inter alia, that the Justices lacked the jurisdiction 
to grant a section 4(2) order at committal stage since section 8 of the Magistrates’ 
Court Act 1980?’ provided a complete code for the reporting of committals. This 
argument was rejected on the grounds that section 8 of the 1980 Act and section 
4(2) of the 1981 Act performed different functions. The former existed solely to 
protect defendants at the beginning of proceedings from publicity which might 
prejudice the prospect of a fair hearing in the event of a full trial. The purpose behind 
section 4(2) was ‘to prevent injustice to individuals whose interests might be unduly 
and unjustifiably threatened or prejudiced by the premature publication of matters 
which could adversely affect their rights or status.’ 

The Horsham case also dealt with the question of what conduct amounted to 
contempt of a section 4(2) order. In the absence of an express statement in the section 
that breach of an order is per se a contempt, counsel for the applicants argued that 
a contravention of a section 4(2) order could not be unlawful unless two conditions 
were satisfied. The first was that the publication complained of breached the strict 
liability rule under section 1 by creating a substantial risk of prejudice. The second 
was that the publication also constituted a contempt at common law. Rejecting this 
submission, the majority (Shaw and Ackner LJJ, Denning MR dissenting) held that 
section 4(2) created a new class of liability for contempt. This conclusion was 
supported by the fact that the subsection referred to ‘other proceedings pending or 
imminent,’ a wider notion that ‘active’ proceedings to which the strict liability rule 
applied. Moreover, section 2(2) imposed a different and more stringent test for 
liability (creating a substantial risk of serious prejudice) than that in section 4(2) 
(substantial risk of prejudice). Finally, to have allowed the applicant’s argument 
to succeed would have revived ‘all the old uncertainties recognised to exist at common 
law.’ 

The Court of Appeal in Horsham also clarified some issues relating to the correct 
form of section 4(2) orders. A section 4(2) order must expressly state those matters 
which may not be published and, once made, an order binds not only those present 
in court but also persons outside, provided they have knowledge of the order.” In 
this way, section 4(2) does not create a form of strict liability but requires proof 
of knowledge of the order and intention to impede the administration of justice. 





24 But an injunction may be obtainable at common law: Re Channel 4 TV Co Ltd [1988] CLR 237; The 
Times, 2 February 1988. 

25 See HC Deb Standing Comm A, col 161, 12 May 1981; Miller, op cit n 7, at p 335. 

26 opcitn it. 

27 See infra. 

28 op citn 11, at p 797. 

29 ibid n 11, at p 806 per Ackner LJ. 

30 ibid n 11, at p 793 per Lord Denning. The point was confirmed by the Court of Appeal in AG v 
Newspaper Publishing pic and Others [1987] 3 All ER 276. 
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This consequence seems to flow from the view taken in the Horsham case as to 
the distinct nature of section 4(2) and also accords with legislative intentions.” Of 
course, breach of an order whilst litigation is active may alternatively result in strict 
liability under section 2(2) of the 1981 Act. 


(ii) Contempt of Court Act 1981, section 11 
Section 11 of the 1981 Act provides: 


In any case where a court (having the power to do so) allows a name or other matter to be 
withheld from the public in proceedings before the court, the court may give such directions 
prohibiting the publication of that name or matter in connection with the proceedings as appear 
to be necessary for the purpose for which it was withheld. 


Unlike section 4(2), section 11 does not confer any new powers but merely affirms 
existing common law and statutory powers. At common law, prohibition orders 
have been approved in cases involving blackmail,” national security> and other 
situations where fear of victimisation% or lurid publicity might discourage 
witnesses. The power in section 11 also differs from section 4(2) in that it envisages 
a permanent prohibition on publication rather than mere postponement. Next, the 
exercise of this power depends on the material not having been disclosed in open 
court prior to the order.** Finally, section 11 is apt to censor only specific 
information rather than a complete report as under section 4(2). 

A key issue left unresolved by section 11 concerns the purposes to which it may 
be put. From R v Evesham Justices, ex parte McDonagh,” it is clear that section 
11 orders may not be imposed for the benefit, comfort and feelings of defendants 
but are ‘limited in application to those situations where the general rule requiring 
open justice would frustrate or render impracticable the administration of justice.’” 
It was made clear in R v Felixstowe Justices, ex parte Leigh“ that section 11 may 
not be used by magistrates to confer anonymity on themselves. However, while 
the concern for personal embarrassment has been limited, a litigant’s financial 
reputation may be viewed as more germane. In R v Dover Justices, ex parte Dover 
DC,” the Divisional Court would not countenance an order protecting the reputa- 
tion of a restaurant facing health regulation charges. However, in Polly Peck v 
Nadir,” the Court of Appeal accorded special concessions to banks and building 
societies, wherein loss of confidence can cause irreparable harm. The recognition 
of this privileged group of litigants is based on dubious distinctions favouring the 








31 HC Deb Standing Comm A, col 167, 12 May 1981; HL Deb vol 417, col 146, 10 February 1981. 
See also Miller, op cit n 7, at pp 337, 338. 

32 See AG v Guardian Newspapers Ltd, The Times 28 February 1992. 

33 See Green Paper, Contempt of Court (1978) Cmnd 7145, para 27. 

34 R v Socialist Worker Printer & Publisher Ltd, ex parte AG [1975] QB 637. 

35 AG v Leveller Magazine Ltd [1979] AC 440. 

36 AG v Butterworth [1963] 1 QB 696; Moore v Clerk of Assize, Bristol [1971] 1 WLR 1669. 

37 Rv Hove JJ, ex parte Gibbons, The Times, 19 June 1981. 

38 See Rv Arundel JJ, ex parte Westminster Press Ltd [1985] 1 WLR 708. But an order remains permissible 
if the original disclosure followed a wrongful exercise of discretion under s 11: R v Tower Bridge JJ, 
ex parte Osborne, The Times, 4 December 1987. 

39 [1988] 2 WLR 227. See Cram, ‘Publication of Address’ (1988) JCL 3. 

40 ibid at p 234. Compare R v Chancellor of Chichester Consistory Court, ex parte News Group 
Newspapers, The Times, 15 July 1991. 

41 [1987] QB 582. 

42 The Times, 21 October 1991. 

43 The Times, 11 November 1991. The case involved a hearing in chambers rather than a s 11 order. 


651 


The Modern Law Review [Vol. 55 


high and mighty. After all, many businesses (restaurants included) are largely 
dependent on public confidence, and their demise will have repercussions on 
suppliers, creditors and customers. More positively, section 11 orders were approved 
in R v Reigate Justices, ex parte Argus Newspapers“ as a means of protecting the 
identity of a police informer who had later offended. 

Rather like section 4(2), section 11 is silent about the circumstances in which 
a breach of the order will constitute a contempt. It is probable that disclosure per se 
does not amount to contempt and that interference with the administration of justice 
must be proven. As for the mental state of the contemnor, the balance of authority 
suggests that the defendant must know of the existence of an order and must intend 
to impede justice.* 


(iii) Form of Orders Restricting Publication 


Guidance on the form of orders under sections 4(2) and 11 of the 1981 Act is specified 
in a 1982 Practice Direction”: 


It is necessary to keep a permanent record of orders [under sections 4(2) and 11] for later 
reference. For this purpose all orders under section 4(2) must be formulated in precise terms 

. and orders under both sections must be committed to writing ... An order must state 
(a) its precise scope, (b) the time at which it shall cease to have effect, if appropriate, and 
(c) the specific purpose of making an order. 

Courts will normally give notice to the press in some form that an order has been made 
under either section of the Act, and court staff should be prepared to answer any inquiry 
about a specific case, but it is, and will remain, the responsibility of those reporting cases, 
and their editors, to ensure that no breach of any order occurs and the onus rests with them 
to make inquiry in any case of doubt. 


It seems from a full reading of the Practice Direction that records should be made 
of the invocation of both section 4(2) and section 11. However, this procedure is 
not always followed and some courts seem to assume, perhaps encouraged by the 
second sentence of the first paragraph, that only section 4(2) orders are covered. 

Several circulars amplifying the Practice Direction have been issued by the Lord 
Chancellor’s Department. The first, Court Business item B948,** advises that, 
when an order is made under section 4(2), a record must be made in the court log 
or some other convenient document. Procedures as to the method by which court 
staff should inform the press that a relevant order has been made are considered 
in Court Business item B1075, issued on 10 September 1982. Several possible 
approaches are suggested, such as the posting of a notice on the courtroom door 
or the press bench, or the insertion of a reference in the Daily List. At the same 
time, item B1075 seeks to ensure that jurors do not become aware of orders made 
in their absence® and that any notice to the press does not reveal prejudicial 
information. 











44 [1983] CLR 564. See also R v Chief Registrar of New Cross Building Society [1984] 2 All ER 27. 
When hearing an application for a s 11 order, the Divisional Court has held that the court in question 
should go into closed session (R v Tower Bridge JJ, ex parte Osborne [1986] CLR 382). 

45 See Miller, op cit n 7, at p 318. 

46 See Rv Socialist Worker, loc cit, AG v Leveller, loc cit. Thus, blameless disclosure may arise through 
‘jigsaw identification’; see Report of the Committee on Privacy and Related Matters (1990) Cmnd 1102 
(the ‘Calcutt Report’) para 10.19. 

47 [1982] 1 WLR 1475. The Direction was prompted by the Horsham case, op cit n 11. 

48 op citn 17. 

49 Lord Chancellor’s Department, No 12/82. 

50 Prejudice to the jury nevertheless resulted in R v Hutton [1990] CLR 875. 
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Guidelines issued in 1986 as item B1460°' remind courts of the requirement to 
commit an order under section 4(2) to writing in accordance with the Practice 
Direction. Unfortunately, there is no express mention of section 11 which may have 
deepened the misapprehension of some courts. A further problem is that there is 
no description in the item of what form the written record should take. The final 
issue dealt with is the requirement to give notice to the press. Item B1460 broadly 
follows the direction in item B1075 by stating: 


Notice to the press should normally be given by the Clerk of the Court to representatives 
of the press who may be present and by a notice prominently displayed in the court building 
where it will come to the attention of the press, eg in the press box or other convenient place. 
Such a notice should state that an order has been made in the case in question and that details 
of the order may be obtained from the Chief Clerk. 


(iv) Challenges to Orders 


At Magistrates’ Court level, judicial review remains the media’s sole remedy for 
contesting reporting restrictions, but it is a remedy which is subject to a number 
of limitations. In particular, the High Court does not examine the merits of the 
decision, and those seeking review must establish a ‘sufficient interest.’ In the 
Horsham case, a journalist, the proprietors of his newspaper and his trade union 
were all qualified to bring the application. Later, in R v Felixstowe Justices, ex parte 
Leigh, the court held that the journalist possessed sufficient interest to obtain a 
declaration but not mandamus. 

By contrast, judicial review of Crown Court orders is barred by the Supreme 
Court Act 1981, s 29(3), as was confirmed in R v Central Criminal Court, ex 
parte Crook. An attempt by Channel 4 to mount a challenge in the Crown Court 
itself failed in the Ponting case. However, the Court of Appeal has more recently 
endorsed media challenges at Crown Court level, especially if the matter can be 
handled at a preliminary, pre-trial hearing.% 

The rulings in both these cases were considered by the European Commission 
of Human Rights. In Crook and NUJ v United Kingdom,” the Government indi- 
cated a willingness to set up an appeal mechanism and, consequently, the application 
was withdrawn. Complaints arising from the postponement order in Ponting’ 
were heard by the Commission and were upheld as admissible under Article 13 
because of the lack of any domestic remedy. 

The ruling of the Commission in March 1987 was followed by reform in the 
Criminal Justice Act 1988, s 159(1), which allows an appeal to the Court of Appeal 
against section 4(2) or section 11 orders imposed by Crown Courts.® An appeal 
may be lodged by any ‘person aggrieved.’ According to the Solicitor General, the 








51 op cit n 18. This replaces item B948. 

52 Appeal from magistrates to the Divisional Court was proposed in HC Deb Standing Comm A, col 169, 
14 May 1981. 

53 The prosecutor and defendant may appeal under the Supreme Court Act 1981, s 16. The demand 
for a wider appeal was rejected in HC Deb Standing Comm A, col 174, 14 May 1981. 

54 The Times, 7 November 1984. But compare R v Leicester Crown Court, ex parte S, The Times, 
19 December 1990 (and comments by Beloff, op cit n 10, p 98). 

55 loc cit. But success was achieved in other cases; see R v Gilligan [1987] CLR 501; Robertson and 
Nicol, Media Law (2nd ed, 1990) p 263. 

56 Ex parte Daily Telegraph Ltd, 26 September 1991; AG v Guardian Newspapers Ltd, loc cit. 

57 Application No 11552/85. 

58 Application Nos 11553/85 and 11658/85 (sub norm Woolf Productions Ltd, NUJ and Channel 4 v UK). 

59 See Brogarth and Walker, ‘Court Reporting and Open Justice’ (1988) 138 NLJ 909. 
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phrase includes ‘the press,’® and broadcasters and journalists had sufficient stand- 
ing in the Central Television case®' and Re Crook.” Leave from a single judge in 
the Court of Appeal is required to challenge an order but, if unsuccessful, the 
application may be renewed before a full bench. So as to minimise disruption to 
the Crown Court proceedings, no appeal from a decision of the Court of Appeal 
(either in respect of leave or the outcome of the substantive hearing) is allowed. 

Section 159 has been supplemented by the Crown Court Rules 16A, 16B and 
24A issued in 1989.8 The Rules may be considered unsatisfactory in several 
respects. There is no requirement to give public notice of an application to restrict 
reporting, except (under r 24A(1)) for an application that proceedings be held in 
chambers for reasons of national security or to protect someone’s identity. Even 
in those circumstances, only 24 hours (rather than 14 days in ordinary cases) is 
allowed for any appeal. Further, there is no automatic right to a stay of the main 
proceedings while a section 159 appeal is heard (and there is no promise that appeals 
will be expedited). An exception again relates to applications to hear in camera 
for the reasons specified earlier; the trial proceedings shall be adjourned until the 
determination of the appeal so long as the application is made after arraignment 
and before the jury is sworn (r 24A(3)). The application for leave to appeal will 
be considered by the Court of Appeal without a hearing and, if leave is granted, 
challenges to hearings in camera will themselves be decided without a hearing in 
most cases and in all circumstances falling under r 24A. The limitations of these 
Crown Court Rules were exposed in Re Crook.“ Orders to hold hearings in 
camera did not give rise to a right to advance notice or to an adjournment pending 
appeal because they related to matters ancillary to trial and were not for purposes 
specified by r 24A. 


(v) Other Statutory Restrictions 


Aside from the Contempt of Court Act 1981, there are many derogations from the 
principle of open justice in criminal proceedings. The list® includes the reporting 
of committal proceedings, which is normally confined to the bare details specified 
by section 8 of the Magistrates’ Courts Act 1980 (as amended). The Criminal 
Justice Act 1987, s 11, likewise restrains the reporting of certain preliminary hearings 
in serious fraud cases. Restrictions concerning materials of an indecent nature 
and matrimonial matters are contained in section 1 of the Judicial Proceedings 
(Regulation of Reports) Act 1926 (as amended). The Sexual Offences (Amend- 
ment) Act 1976, s 4, provides for the anonymity of rape complainants,® as 
amended by the Criminal Justice Act 1988, s 158,” and the Sexual Offences 





60 HC Deb vol 135, col 608. See further Cook v Southend Borough Council [1990] 2 WLR 61. 

6l op citn 13. 

62 op cit n 20. 

63 SI Nos 1102, 1103. 

64 op cit n 20. The Court of Appeal itself made a s 4(2) order covering reporting until the trials in the 
Crown Courts had been concluded. 

65 For full explanations, see Miller, op cit n 7, at pp 320—342; Robertson and Nicol, op cit n 55, at 
pp 233—258; Calcutt Report, op cit n 46, Appendix F. 

66 See Report of the Departmental Committee on Proceedings before Examining Justices (1958) Cmnd 479; 
Criminal Justice (Amendment) Act 1981, s 1(2). 

67 See Roskill Report on Fraud Trials (1986); Re Saunders, op cit n 16. 

68 See Domestic and Appellate Proceedings (Restriction of Publicity) Act 1968; Matrimonial Causes 
Act 1973, ss 27, 31; Family Law Act 1986, s 56, as amended by the Family Law Reform Act 1987. 

69 See Report of the Advisory Group on the Law of Rape (1975) Cmnd 6352. 

70 See Brogarth and Walker, op cit n 59. 
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(Amendment) Act 1992. Finally, reports of, and attendance at, criminal proceedings 
affecting juveniles are regulated by sections 39(1) and 49(1) of the Children and 
Young Persons Act 1933 (as amended).”! 


(vi) Hearings in Private 


Hearings in private constitute the most extreme departure from the general principle 
of open justice. As part of its inherent power to regulate its own proceedings, a 
court may exclude the public and media in the following situations”: the exceptions 
recognised in Scott v Scott (relating to wards of court, ‘lunatics’ and secret pro- 
cesses and inventions)”; interlocutory and administrative matters; matters validly 
delegated to a single judge in chambers; and where statute expressly so provides.” 

The courts may exercise their powers to impose a total or partial exclusion of 
the public. For example, participants in the trial process may be hidden from the 
gaze of the public (or in some cases, even the sight of the defendant),”> and such 
screening is expressly permitted in child abuse cases by section 32 of the Criminal 
Justice Act 1988.7 

Section 12 of the Administration of Justice Act 1960 defines the circumstances 
in which a report of private proceedings will be a prima facie contempt. Outside 
of these, the reporting of private proceedings is not per se a contempt. However, 
if a report could cause a substantial risk of serious prejudice in particular proceedings 
or a real risk to the administration of justice generally, then the immunity is lost 
under the strict liability rule or under common law. Restraint under section 12 may 
be wider than a ban under section 4(2) of the 1981 Act, as it may also extend to 
speculation or comment about, as well as to the reporting of, proceedings,” but 
it is permissible to report the existence of embargoed proceedings.” 


B Crown Court Practices 
(i) Record-keeping 


It was originally intended to examine in all Crown Courts Contempt of Court orders 
kept as a permanent record, pursuant to the Practice Direction of 1982.7 However, 
the Lord Chancellor’s Department eventually ascertained that only nine centres 
(counting the combined records of Swansea and Carmarthen as two) kept discrete 
records of orders. Remaining Crown Courts offered two explanations. Some 
claimed that no relevant orders had been made or at most just a handful. The probable 





71 CYPA 1963, ss 57, 64; CYPA 1969, s 10. See R v Leicester Crown Court, ex parte S, op cit n 54; 
R v Southwark Crown Court, ex parte Goodwin [1991] 3 WLR 689. 

72 Law Commission, Report of the Powers of Appeal Courts to Sit in Private and the Restrictions upon 
Publicity in Domestic Proceedings (1966) Cmnd 3149. 

73 op citn 2, atp 437. See also AG v Leveller, op cit n 35. The common law powers apply to magistrates: 
R v Malvern Justices, ex parte Evans [1988] 1 All ER 371. 

74 See Official Secrets Act 1920, s 8(4); Magistrates’ Courts Act 1980, ss 4(2), 69(4)(5). 

75 See Marcus, ‘Secret Witnesses’ (1990) PL 207; Doherty v MoD (1991) 4 BNIL n 11; R v Porter, 
The Times, 26 September 1991, p 3. 

76 See Advisory Group on Video Evidence (1989); Home Office Circular 61/1990. 

77 See Miller, op cit n 7, at p 347. 

78 P v Liverpool Daily Post and Echo Newspapers plc [1991] 2 WLR 501. 

79 For future clarity, this will be referred to as ‘Permanent Record (Practice Direction),’ which will 
distinguish it from the courts’ other “Permanent Records.’ 

80 The nine courts are reasonably representative in the sense that they are drawn from four out of six 
court circuits and all three tiers of business. 
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reason for this dearth of orders is reliance on the requirements of good faith in section 
4(1) of the 1981 Act. Some courts stated that their practice was for orders to remain 
on individual case files (and perhaps on the Daily Lists in accordance with item 
B1075) but not to be collated. Obviously, it would not have been practicable to 
compile statistics from the many thousands of case files or lists in such courts. It 
may be commented that this regrettable practice is contrary to the spirit and aim 
of the Practice Direction which, inter alia, envisaged a specific register of orders 
for later reference. 

In the light of these record-keeping practices, our research involved an examination 
of all of the following categories of document. 


(a) Permanent Records (Practice Direction) 


These are the ‘permanent record of such orders’ which the 1982 Practice Direction 
envisages. At each Crown Court the practice varies. The Permanent Record (Practice 
Direction) of such orders might take the form of a brief note in a book, including 
the date and time, indictment number and defendant(s)’ name(s). Another method 
is to maintain a file where all the individual orders as originally issued by the trial 
judge are collated. These orders generally provide basic details, such as the time 
and date of the order, the trial in question (indictment number) and the extent of 
the order, but may occasionally mention the specific purpose of making the order. 
Some courts have adopted a standard format on which to include this information. 
Another method of providing this information is the collection of transcripts of the 
judges’ comments when restrictions are imposed. In addition, the transcript will 
invariably contain the date, indictment number, judge’s name and the defendant’s 
name. 

In the majority of cases, the Permanent Record (Practice Direction) did indicate 
the scope and the purpose of making the order. However, this was in brief, formal 
terms, which meant that there was no real explanation as to why the power had 
been invoked in any given case. Therefore, further details had to be tracked down, 
via the indictment number, from the courts’ own Permanent Records and individual 
case files. 


(b) Permanent Records 


These are annual files which are compiled according to the indictment numbers of 
cases dealt with by a Crown Court. The files contain copies of the indictment relating 
to each defendant and the record sheet, which briefly recounts particulars of the 
case, such as offences, pleas, verdicts, sentences and trial dates. At the Central 
Criminal Court only, the indictment often (but not invariably) had attached a copy 
of the section 4(2) or section 11 order. 


(c) Case Files 


Not all cases files contained copies of contempt orders (although the original 
indictment and record sheet were included). Probably the most useful additional 
information obtained from case files was the court log. If available, the log is 
essentially a brief diary of the trial. By using the information in these notes, it was 
sometimes possible to supplement the details in the contempt order, so as to deduce 
the circumstances which prompted the judge to impose a reporting restriction. 
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(d) Daily Lists 


According to the Court Business item B1075, the published Daily List should contain 
a reference to any reporting restrictions in force, so as to give due notice to the 
press. The Daily List provides a daily record of the cases being dealt with in each 
courtroom and is displayed in the precincts of the court building. 


(ii) Record-keeping at the Surveyed Courts 


Though the record-keeping at the nine courts surveyed represented the best practice 
in the country, it was far from perfect. Three main problems were encountered. 
The first was lack of consistency in the documentation. At Peterborough and 
Gloucester, their Permanent Record (Practice Direction) did not comprise a file 
of orders but simply a note in a book that an order had been made. By contrast, 
the other seven Crown Courts, the Central Criminal Court, Knightsbridge, Swansea/ 
Carmarthen, Winchester, Birmingham and Lewes, all kept copies of Contempt of 
Court Act orders in a separate file. In this respect, one had easy access to the orders, 
but there was no guarantee that the compilation was comprehensive. That kept at 
the Central Criminal Court was found to be especially fallible, and so it had to be 
laboriously supplemented by a trawl through the Daily Lists and by cross-referencing 
with a pile of copy orders kept from 1984 until 1988 by the Court shorthand writers. 

The second problem was that the records in the nine courts surveyed were 
incomplete over the period covered. In all nine courts, documentation commenced 
only following the Practice Direction, so there were no records of orders having 
been issued in 1981. Only in Birmingham Crown Court were the records in the 
separate file complete from 1982 to 1989. In all others, there were significant annual 
gaps and, whether these could be explained in terms of no orders having been made 
or, more likely, represented a failure by the court staff to make copies, was not clear. 

The third problem was the inadequate detail of the Contempt of Court Act orders. 
There was no common procedure adopted, though the components included in the 
orders were similar. Date of order, case number, defendant(s) and brief terms of 
the order were universal. The system used by Birmingham Crown Court proved 
perhaps the most comprehensive. The relevant case details included the case number 
and defendant(s), the date, time and duration of the order, and the terms of the 
order. Yet the judge’s name was not given, and the details were not typed on the 
form. In addition, the standard form assumed that all reporting restrictions fell under 
section 4(2). All nine courts dated the Contempt of Court Act order, and some even 
included the time (Peterborough, Birmingham and Winchester). The practice at 
Knightsbridge appears to be to record the times and dates when the order was 
displayed and removed from the press noticeboard. At the Central Criminal Court, 
the order only gave a promulgation date; only rarely could one find reference to 
revocation. A standard form was used by five courts (Birmingham, Winchester, 
Gloucester, Knightsbridge, Swansea), although this differed at each court. Lewes 
and the Central Criminal Court relied on a transcript of the judge’s remarks. At 
Peterborough, no copies of orders were available. Finally, as for notification to 
the press of details of contempt orders, inquiries of all Chief Clerks indicated that 
the press received notice of some kind when a reporting restriction had been imposed 
in a trial. 

In summary, the system of record-keeping at the nine survey courts did fairly 
effectively serve the purpose of warning that an order had been made.*! However, 





81 It should not be assumed that effective notification is universal. See the Central Independent Televisior 
case, loc cit n 13. 657 
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explanations and records of these orders had been far less adequate. Even at these 
courts — the most extensive record-keepers — we were unable to deduce reasons 
for many orders and were able to do so with great difficulty for most other orders. 
These deficiencies are not simply irksome to academic researchers. Surely, part 
of the purpose of keeping a permanent record is that levels and patterns of restriction 
orders can be monitored by those with an interest in press freedom and open 
justice.: The absence of such records makes it much more likely that there will 
be great variation between courts and that excessive resort to secrecy will pass 
unquestioned. 


(iii) Reasons for Orders 


In total, our survey (see Table 1) detected slightly more Contempt of Court Act 
orders (604)® than the number of cases (512)* from which they emanate. This 
divergence arises when, for example, a variety of orders affects several defendants 
or a lengthy trial. However, the converse can happen — one order in one case may 
affect not only that case but also a forthcoming trial. There is a similar disparity 
between the number of orders and the reasons for those orders (626). The order 
sometimes contains more than one identifiable reason. Less frequently, one reason 
is the spur to separate orders under sections 4(2) and 11. In the light of these 
variations, all three elements — cases, orders and reasons — have been separately 
recorded. 

In addition to this information, we sought to relate our findings in respect of 
Contempt of Court Act orders to the extent and nature of the workload in our target 
courts. Thus, data was supplied by the Lord Chancellor’s Department concerning 
not only ‘receipts’ for committal for trial but also the class of offence charged. 
Categorisation into class 1, 2, 3 or 4 type offences follows the Practice Direction 
(Crown Court Business classification). This Practice Direction grades the serious- 
ness of offences so that a suitably qualified judge can be allocated to preside over 
a case. For the purpose of this study, those offences that are, broadly-speaking, 
serious indictable offences and fall into classes 1, 2 or 3, are grouped together in 
Tables 2 and 3. Those crimes in class 4 which are triable either way or are specified 
as less serious indictable offences remain distinct. 

We isolated eleven separate reasons for Contempt of Court Act orders (Tables 
1 and 3). The first is a ‘blanket’ order, where there is an embargo on reporting 
a case in its entirety. Not only does this represent the most extreme type of restriction 
but also the court documentation will rarely explain the justification for such an 
order, why a lesser restraint would not suffice or when the order is to be lifted. 
These problems were encountered in several cases at the Central Criminal Court 
(one order dated 17 October 1988 relating to a murder trial lasting four days, and 
another dated 27 January 1988 relating to firearms and robbery charges in which 
the trial lasted for three weeks). 

The second reason is to restrain the reporting of ‘pleadings’ in a given case, a 
situation recognised in Court Business item B1460 as ripe for an order. This category 
involves a plea (normally a guilty plea) to charges where there are several defendants, 








82 See McCormac, ‘Open Justice’ (1990) 154 JP 148, at p 151. 

83 Renewals and extensions were not counted as new orders. 

84 A ‘case’ means a trial based on a specified indictment (or joined indictments). There may be several 
defendants. 

85 This has the same meaning as ‘case,’ supra. 

86 [1987] 1 WLR 1671. 
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only some of whom are pleading guilty, or a sole defendant who has pleaded guilty 
to part of an indictment but a trial is to proceed on the remaining counts. 

The third reason focuses on matters relating to the jury. A commonplace situation 
would be events surrounding the discharge of a jury which, if reported, could prove 
prejudicial to a re-trial. Orders under this heading will also include matters regarding 
the deliberations of the jury, or if something has been mentioned by a juror, or 
if members of the jury were threatened. An example from the Central Criminal 
Court in the third category concerns a rape trial in which the jury was discharged 
(order dated 18 September 1986). Another order (dated 4 December 1985) was issued 
after members of the jury were allegedly approached on behalf of the defendants. 
The order prohibited reporting of the evidence heard in chambers and of the judge’s 
questioning of the jury about the matter. 

The fourth reason also relates to the jury and concerns evidence or legal argument 
heard in its absence of the jury. This situation is also cited in Court Business item 
B1460 and will apply where there is a ‘trial within a trial’ to determine the admissi- 
bility of some evidence or other legal submissions by counsel. Examples at the Central 
Criminal Court arose in the well-publicised cases involving the trial of Michael 
Bogdanov, in connection with the play ‘The Romans in Britain’ (16 March 1982),° 
and the trial of several soldiers who had served in Cyprus and who were charged 
with offences under the Official Secrets Acts (17 May 1988). 

The fifth reason comprises orders which have expressly forbidden reports of the 
identity of a defendant or several defendants, especially if they are likely to appear 
in related proceedings. At Knightsbridge Crown Court, several orders were made 
which directed that there should be no mention of the name, title or nationality of 
the defendant. In addition, there have been orders which suppress details, of the 
defendant’s address, and orders which preclude any mention of the defendant’s 
relationship with the victim. This category will also cover orders which suppress 
details such as other charges, bail proceedings, previous offences and previous 
sentences. An example of a section 4(2) order concerned a trial of persons accused 
of violence at soccer matches where further supporters were to be tried in the near 
future (Central Criminal Court, 18 May 1983). 

Under the sixth reason (identification and details of persons other than a defendant) 
are orders which relate to witnesses, police officers, police informants, blackmail 
victims, Members of Parliament and other figures in the public eye, as well as 
complainants in sexual offence cases. We detected orders made at the Central 
Criminal Court concerning rape victims both under section 4(2) (25 June 1988) 
and under section 11 (2 June 1982), even though automatic protection was available 
under the Sexual Offences (Amendment) Act 1976. Another order in this category, 
which suppressed the name of the principal prosecution witness in a kidnap trial 
(18 January 1984), was later challenged in ex parte Crook.® Orders have also 
suppressed the reporting of a company name involved in alleged fraudulent trading 
(Central Criminal Court, 1 November 1985) and the titles of allegedly obscene books 
and videos (10 May 1984). 

The seventh category is ‘identification evidence’ and refers to those orders which 
specify that there should be no publication of a photograph or artist’s impression 
of either defendants or witnesses who appear in court. This is presumably relevant 





87 See ‘The Romans in Britain’ (1982) PL 165. 

88 See Report of David Calcutt QC on his Inquiry into the Interrogations carried out by service police 
in Cyprus in February and March 1984 (1986) Cmnd 9281. 

89 op citn 54. 
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’ where the identification of such persons is at issue in the trial. An extreme example 
occurred during the trial of several defendants for riot, affray, assault and murder. 
After a front-page photograph of the defendants appeared in a newspaper, the judge 
made an order under section 4(2) (Central Criminal Court, 22 January 1987). 

The eighth category again follows the guidelines in item B1460 and concerns the 
postponement of publication of part of the proceedings where it is likely to prove 
prejudicial to other related proceedings pending. or imminent. We have included 
in this category orders which postpone reporting because there is likely to be a re-trial, 
or where the counts on the indictment have been severed and there is to be a later 
trial, or other indictments of related offences await process. Some cases involved 
a multiplicity of related proceedings and so the postponement orders have been 
particularly far-reaching in effect (one extreme example concerned related charges 
of theft, conspiracy to steal and conspiracy to defraud — Central Criminal Court, 
9 March 1982). Orders have also stipulated that there should be no publicity of 
a verdict, sentence or conviction of one of the defendants, especially if there are 
others standing trial, or the fact that certain defendants, indicted on the same offences, 
have been acquitted. We have also included orders which restrained publicity of 
the fact that a defendant was serving a custodial sentence and orders which required 
that nothing should be reported about the reputation or character of a person, so 
that it would not be brought to the attention of a jury in another court. Some orders 
suppressed factual details, for example, dates or locations of the commission of 
offences. Also included are pleadings which are likely to prejudice other related 
cases pending or imminent; this is distinguished from our second category, which 
refers specifically to pleadings within a given case. 

The ninth category covers contempt proceedings. Orders arose on the few occasions 
where a defendant, witness or some other person was subject to pending contempt 
proceedings resulting from alleged attempts to interfere with the administration of 
justice. One illustration involves a defendant charged with riot, affray and murder. 
During a lunchtime adjournment at the Central Criminal Court, the defendant’s 
mother and another woman allegedly swore at a witness. The matter was reported 
to the trial judge, who dealt with them summarily for contempt on the following 
day. An order was made under section 4(2) (17 March 1987) covering the contempt 
proceedings. 

The tenth category deals with ‘miscellaneous applications by counsel,’ such as 
an application for an adjournment or to discharge the jury.” One example con- 
cerned an attempt to exclude persons with children under 14 from a jury which 
was to try a case involving indecent assault and the possession of indecent photographs 
(Central Criminal Court, 6 November 1984). The application was not granted, but 
an order about the application itself was made. 

The final category covers miscellaneous, other purposes. The vast majority of 
the orders in this eleventh category simply defied any explanation, either because 
it was not possible to trace any details of the case or because it was not discernible 
from the details why an order had been issued. 


(iv) Inferences from the Statistics 
(a) Variations between Courts 


Table 1 demonstrates in turn the total number of cases subject to Contempt of Court 
Act orders, the total number of orders and the total number of reasons for orders 





90 If the discharge is granted, this falls within our third category. 
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Table 2 Ratio of Reasons for Recorded Orders to Case Load and Offence Type 
for 1982—89 (to 30 June) 


Average no. receipts p.a. Average no. reasons p.a. Ratio receipts: reason 
Court Class 1—3 Class 4 Total Class 1—3 Class 4 Total Class 1—3 Class 4 Total 
Birmingham 214.1 2543.2 2757.3 3.5 2.1 5.6 61.2 1211.0 492.4 
Central Criminal Court 948.1 403.5 1351.6 34.0 16.1 50.1 27.9 25.1 27.0 
Gloucester 27.7 413.1 440.8 1.3 2.7 4.0 21.3 153.0 110.2 
Knightsbridge 10.7 2374.4 2385.1 2.0 7.4 9.4 5.4 320.9 253.7 
Lewes 74.4 832.7 907.1 1.1 2.0 3.1 67.6 416.4 292.6 
Peterborough 4.5 314.7 319.2 0.9 3.7 4.6 5.0 85.1 69.4 
Swansea/Carmarthen 55.3 899.6 954.9 1.7 1.7 3.4 32.5 529.2 280.9 
Winchester 144.5 305.9 450.4 10.9 7.2 18.1 13.3 42.5 24.9 


Average 184.9 1010.9 1195.8 72 5.4 12.9 29.3 347.9 186.0 


in each of the Crown Courts within our survey. Perhaps the most striking feature 
from Table 1 is the great variation in output, ranging from the Central Criminal 
Court (307 cases, 365 orders and 376 reasons) to Gloucester (5 cases, 5 orders 
and 6 reasons). This range may be explained by three factors. 

The first is the availability of records. If an average of reasons per annum is taken 
for only those periods when we were sure that records were being compiled” 
(Table 2, column 2), output at the Central Criminal Court (50.1 per annum) still 
exceeds by far that at other courts, but Lewes (3.1) turns out to be the least productive, 
with Swansea (3.4), Gloucester (4.0) and Peterborough (4.6) not far ahead. 

The second factor concerns the case loads of the respective courts. One would 
naturally expect that busier courts would produce more Contempt of Court Act orders 
than quieter courts. Statistics supplied by the Lord Chancellor’s Department (Table 2, 
column 1) reveal that Birmingham (2,757.3 on average per annum, or 20,680 in 
total during the research period) and Knightsbridge (2,385.1 average, 17,888 total) 
bore the heaviest case loads. Peterborough (319.2 average, 2,394 total) and Gloucester 
(440.8 average, 3,306 total) had the lightest input. 

The third factor concerns the nature of that case load. Analysis of the receipts 
(Table 2, column 1) demonstrates that, as expected, the Central Criminal Court 
has by far the heaviest load and highest proportion (70.1%) of Class 1—3 cases 
(948.1 average, 7,111 total). Winchester is the closest (32.1%) in character (144.5 
average, 1,084 total). Birmingham receives a large number of Class 1—3 cases 
(214.1 average, 1,606 total), but they represent a low proportion of its load (7.8%). 
Peterborough (4.5 average, 34 total, 1.4%) and Knightsbridge (10.7 average, 
80 total, 0.4%) received the smallest number of serious cases pro rata. 

An attempt is made to relate the second and especially the third factor to the making 
of Contempt of Court Act orders in Table 2, column 3 by comparing the annual 
average of orders and receipts. The lowest ratio of case receipts per Contempt of 
Court Act reason (and therefore the most frequent promulgation of orders) occurs 
at Winchester (1:24.9), with the Central Criminal Court close behind (1:27.0). The 
highest ratios were recorded for Lewes (1:292.6) and Birmingham (1:492.4). 
Therefore, there does appear to exist a correlation between the making of Contempt 
of Court Act orders and the seriousness of the alleged offences, but the ratios for 


91 The following periods when no orders were recorded for a whole year were discounted: Gloucester 
— 6 years; Lewes — 3 years; Knightsbridge — 4 years; Peterborough — 1 year; Swansea/Carmarthen 
— 4 years; Winchester — 1 year. 
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Peterborough (unexpectedly low at 1:69.4) and Birmingham (unexpectedly high at 
1:492.4) seem out of line. 

Table 2, column 3 further confirms that there is, in all bar one court, a far greater 
propensity to issue a Contempt of Court Act order in a Class 1—3 case than in a 
less serious Class 4 case. Overall, it appears almost 12 times more likely that a 
Contempt of Court Act order will be associated with a Class 1—3 case rather than 
a Class 4 case. This differential is exaggerated in that it treats all nine survey courts 
as having equal case loads, whereas 79 per cent of reasons are recorded at Winchester 
and the Central Criminal Court, both of which have much lower differentials. 
Therefore, if one compares the total number of Contempt of Court Act reasons (376 
for Class 1—3, 250 for Class 4) with the total receipts for all courts together (10,414 
and 42,780), but disregarding those periods when we suspect that no contempt records 
were available, the ratio is 1:6. 

Consideration of the ratios in particular courts (Table 2, column 3) somewhat 
clarifies the case of Birmingham. The fact that it has the highest ratio overall (1:492.4) 
is attributable to the extreme rarity of orders in Class 4 cases (1:1211.0), rather 
than in Class 1—3 cases (1:61.2). The court with the most anomalous return is the 
Central Criminal Court, the only location at which reasons are more frequent in 
Class 4 (1:25.1) than in Class 1—3 cases (1:27.9). This result may be affected by 
the allocation of more serious cases between the Central Criminal Court and other 
London courts, so that the Class 4 cases it receives are more serious than the average. 
It should also be noted that the Central Criminal Court acts as a national court and 
therefore attracts disproportionate journalistic attention. The variety of reporters 
present (not all of whom may be versed in British law) means that it is perhaps 
less safe to expect ‘fair’ reports under section 4(1). To a lesser extent, Winchester 
Crown Court may be influenced by similar factors, since it also has facilities (such 
as high security) which tend to make it a venue for particularly newsworthy cases. 
Another notable finding is that the lowest ratios in Class 1—3 cases are in Peterborough 
(1:5.0) and Knightsbridge (1:5.4). As may be deduced from Table 2 (by expressing 
column 1 as a percentage of column 3), these are the two courts with the lowest 
proportions of Class 1—3 receipts (1.4% and 0.4%). Thus, the low ratio in such 
cases may indicate that offences of that kind are viewed as automatically special. 

To summarise, there does appear to be some correlation between the seriousness 
of the offence and the likelihood of Contempt of Court Act orders. However, variation 
between courts is far greater than this factor alone would suggest. It may therefore 
be inferred that local influences, such as circuit guidelines, the views of clerks and 
the proclivity of presiding judges, remain of great importance. 


(b) Variation Over Time 


As well as demonstrating variations between courts, our survey also detected some 
variation over time. Thus, Table 3 demonstrates that, where records were avail- 
able for 1985 and 1986 (Birmingham, Central Criminal Court, Knightsbridge, 
Peterborough and Winchester), these years witnessed the heaviest output of Contempt 
of Court Act orders in three of the five courts (the Central Criminal Court, 
Knightsbridge and Winchester). This surge could be explained by an increasing 
awareness of the requirement that an express order must be issued, a matter which 
had produced a reminder from the Lord Chief Justice in 1985 (see below). A further 
possible explanation is item B1460, which was circulated to Crown Courts in May 
1986. Perhaps this was regarded as a warning of required practice and, more 
importantly, it clearly delineated three examples when a court report could be 
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Table 3 Reasons by Year and Offence Type (continued over) 





1982 1983 1984 1985 
Class Class Class Class 

Reasons 1—3 Class 4 Total 1—3 Class 4 Total 1—3 Class 4 Total 1-3 Class 4 Total 
Blanket order — 1 1 I — 1 — — — 2 4 6 
Pleadings 4 1 5 2 6 8 1 — 1 4 6 10 
Jury matter 1 — 1 1 — 1 — 1 1 3 3 6 
Absence of jury 2 1 3 1 2 3 3 — 3 20 16 36 
Identification of 

defendant 3 — 3 2 3 5 6 3 9 2 13 15 
Identification of 

other 1 — ] 5 3 8 8 — 8 4 4° 8 
Ident. evidence — — — — — — — — 
Related process 7 7 14 9 12 21 5 5 10 1] 9 20 
Contempt 

procedure — — — = — _ — = = — — — 
Misc. appl. — — — 1 — 1 — 1 1 2 — 2 
Others 3 4 7 6 5 11 2 7 9 8 9 17 
Total reasons 21 15 36 28 31 59 25 17 42 56 64 120 





postponed. Another factor could be that, between 1984 and 1987, there were a number 
of important reported cases, such as Crook and Ponting, where the press had 
challenged orders made under sections 4(2) and 11. Such publicity over the misuse 
of orders, as well as the increasing unease expressed by the press over court secrecy, 
possibly contributed to greater judicial adherence to the spirit of the Act. The influence 
of these factors may be expected to recede in time (leading to a resurgence of reliance 
upon section 4(1)), unless further warnings are periodically issued. 

Table 3 also attempts to correlate the variation over time to case type. The figures 
reveal that for the first four years (1982—85), the totals were very similar between 
both categories of seriousness of offences. Thus, the average number of reasons 
in Class 1—3 cases was 32.5 per annum and, for Class 4, 31.8 per annum. However, 
after 1985, the number of reasons in Class 1—3 cases appears to have increased 
substantially to 70.3 per annum, but in Class 4 to have remained static at 35.1 per 
annum. In terms of receipts over the whole period for which there are records, 
there were about four times more Class 4 cases than Class 1—3 (42,780:10,414). 
It follows that during 1982—85, given an even number of reasons relating to each 
class, the ratio is approximately 4:1 in favour of Class 1—3. Yet, from 1986—89, 
there are approximately twice as many Class 1—3 cases affected as Class 4, so a 
Contempt of Court Act reason became eight times more likely to be associated with 
such offences, and those categories of offence were the focus of virtually the whole 
of the surge in output after 1985. 


(c) Variation in Reasons. 


Disregarding those orders (‘others’) for which no specific reasons could be discerned, 
it would appear from Table 1 that the most frequent form of order (146) concerns 
matters dealt with in court in the absence of the jury (our category of reason 4). 
The next most popular reason (120) seems to be to postpone details of proceedings 
where there are related proceedings pending or imminent (category 8). In descending 
order of priority, our fifth reason (identity of defendant) occurred slightly more 
frequently (59) than the sixth (identification of others) (55). However, one major 
distinction between the two was that 14 of the 55 relevant reasons in category 6 
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Table 3 (continued) 





1986 1987 1988 1989 (to 30 June) Total 
Class Class Class Class Class 
1—3 Class 4 Total 1—3 Class 4 Total 1—3 Class 4 Total 1—3 Class 4 Total 1—3 Class 4 Total 





1 — 1 1 — 1 5 — 6 — — — 10 5 15 
3 3 6 5 5 10 2 — 2 — I 1 21 22 43 
3 3 6 4 — 4 1 1 2 — — — 13 8 21 
25 9 34 20 11 31 14 7 21 12 3 15 97 49 146 
9 . 5 14 6 2 8 5 — 5 — — — 33 26 59 
6 9 15 5 6 5 5 4 — 4 38 17 55 
I — 1 2 1 3 2 — 2 — — — 5 1 6 
7 6 13 14 8 22 9 3 12 4 4 8 66 54 120 
~ — — 1 1 2 — 1 I — — — 1 3 4 
1 13 2 15 


2 1 3 1 — 1 6 — 6 1 
22 12 34 13 7 20 Il 


79 48 127 72 35 107 60 23 83 35 17 51 376 250 626 


were based on section 11 rather than section 4(2). By contrast, only one out of 59 
in category 5 was a section 11 order. It appears encouraging (since it involves but 
a temporary restraint) that the courts have preferred their powers under section 4(2) 
to those under section 11 in the suppression of identities, but it is possible that the 
trend simply reflects a gap in the records on section 11 for reasons already explained. 

The next most common reason (43) for the use of section 4(2) was to postpone 
the reporting of pleadings in a given case (category 2), another purpose specifically 
mentioned in item B1460. The remaining reasons on our list were cited on substan- 
tially fewer occasions. However, we were left with a large category (142) of ‘others’ 
(category 11), most of which were unexplainable rather than issued for reasons of 
a nature different to categories 1—10. 

This pattern in reasons was broadly the same in all nine courts. However, the 
variation in time shown in Table 3 is interesting. The numbers of orders in all 
categories were found to be steady, apart from category 4, which reveals a sudden 
increase in 1985. This trend was especially marked at Winchester and the Central 
Criminal Court and is probably attributable to item B1460 issued in May 1986 and 
to circulars issued by Circuit Offices, all of which encouraged express orders to 
be made instead of implicit reliance upon section 4(1). For example, in respect of 
Winchester Crown Court, there was a memorandum in 1985 from the Circuit 
Administrator which warned that it could not be assumed that the press would have 
the good sense or fairness not to publish matters where no order had been issued. 
Hence, an express order was advisable whenever there was a ‘trial within a trial’ 
or partial pleas. This memorandum might account for the high proportion of orders 
made for this purpose (category 4) at Winchester Crown Court from 1985 onwards. 
Furthermore, as the memorandum in 1985 referred to comments by the Lord Chief 
Justice, perhaps we can assume that this factor extends beyond Winchester. 


(v) Conclusions on the Survey 


In some respects, our findings concerning the use of Contempt of Court Act orders 
are reassuring. First, we did not detect any inexorable increase in the promulgation 
of orders, though there has been a sustained increase beginning in 1985. The 
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increment mainly comprises orders relating to Class 1—3 cases, but there is strong 
evidence that it was engineered for the acceptable reason of avoiding undue reliance 
upon section 4(1). Second, we discovered that most Contempt of Court Act orders 
were made for uncontroversial reasons. However, there remain two substantial causes 
for disquiet. 

The first concerns the high number of reasons (22.7 per cent of our total) classified 
in category 11 (‘others’). Our main difficulty was lack of evidence on which to 
explain these orders, a problem which takes us back to the issue of record-keeping. 
However, there were also a number of well-documented cases in which the reasons 
given for orders seemed to us neither convincing nor relevant. Thus, we cannot 
be sure that all orders are as necessary as sections 4(2) or 11 require. The remedies 
lie not only in fuller and more open record-keeping but also in a clearer statement 
of the law and a more open system of challenge. 

The second major failing detected in the present system concerns the variation 
between courts. This variation cannot be explained entirely by reference to the nature 
of their case loads, and so it must be concluded that like cases are not being treated 
alike. The remedies for this failure of justice are the same as for the first problem. 


C Possible Reforms 


The present restrictions on reporting are located in a bewildering hotchpotch of 
obscure common law, statutory powers and administrative advice. In their place, 
there should be a unified statutory code governing the reporting of criminal cases. 
The guiding principle should be that of open justice. This principle should be stated 
in the code in the form of a presumption in its favour, which would apply to all 
criminal proceedings. In so far as open justice may legitimately be restricted, the 
code should take account of three considerations: the degree of any restriction; its 
form; and appeals against its imposition. 


(i) Powers of Restriction 


Any law which limits the principle of open justice should be clear and closely defined. 
The objective of restraints must be to secure legitimate interests which are pressing 
and substantial. Limitations must be rationally connected and proportionate to the 
objective. 

Rational connection and proportionality demand that there be a wide range of 
possible restrictions, and these should be arranged in a sliding scale of impact.” 
The most extreme restriction currently resides in the common law power to conduct 
in camera hearings. This power should be translated into a clear statutory form, 
and its use should be confined in three ways. First, the court should consider less 
intrusive restrictions. Second, the circumstances when it is permissible to conduct 
proceedings in camera should be precisely stated and should reflect those accepted 
by the House of Lords in Scott v Scott. Third, the court should set a future date 
for review of the suppression of the transcript of the proceedings.” 

One step down the ladder of severity comes a permanent ban on publication, which 
would be permitted under a reformulated section 11 of the 1981 Act. Again, the 





92 This approach broadly follows that in the Canadian Law Reform Commission’s Working Paper No 56: 
Public and Media Access to the Criminal Process (1987). 
93 See Robertson and Nicol, op cit n 55, at p 266. 
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court should first consider whether less extreme measures (such as a mere postpone- 
ment of reporting) would suffice. A second precondition should be that the details 
to be suppressed have been effectively withheld from the public. Third, it should 
be required that the purpose of the order relates to the proceedings; orders should 
not be issued on grounds of privacy or the comfort of litigants. Fourth, it should 
be specified that banning orders may be acceptable to preserve the anonymity of 
the following: the victims of blackmail or specified sexual offences; police informants; 
or other victims, defendants or witnesses whose safety may be endangered by 
publication. The rationale behind these categories is that their co-operation is 
necessary to achieve an effective and fair trial and that identification of them may 
defeat that purpose either immediately or in the future. There may also be a case, 
albeit weaker than that of victims, for the anonymity of defendants accused of rape 
and other serious sexual offences (as was formerly allowed under section 6 of the 
Sexual Offences (Amendment) Act 1976). This protection may be justifiable because 
of the extreme media attention engendered by such cases (possibly leading to public 
hostility towards defendants both before the verdict and after an acquittal) and by 
the unique ignominy of the offence. A future date for review of any order should 
invariably be set. 

Postponement orders, as under section 4(2) of the 1981 Act, should be issued 
sparingly, so less intrusive methods should be considered in priority. The alternatives 
include a change of trial venue or directions to the jury and the press. The court 
should be told to ensure that an order protects the administration of justice rather 
than personal feelings. Thus, it should be specified that a postponement order may 
be necessary (subject to countervailing considerations, such as the likely effect of 
publication and the public interest in the case) in the following circumstances: where 
a defendant has pleaded guilty to part of an indictment but not guilty to other charges; 
where a defendant is connected with related, imminent proceedings; or where matters 
are considered in the absence of the jury. Finally, no order should be allowed to 
continue after the verdict, though the court could be empowered then expressly to 
renew the order for a set period. 

All of the foregoing restraints would require express deliberation and orders by 
the courts. However, there is a case for retention of the automatic restraints in relation 
to committals, rape victims, juveniles and indecent materials (except perhaps for 
the latter category). Publication of such proceedings would often affect the future 
administration of justice, and reliance upon ad hoc applications would be inconvenient 
and ineffective. 


Gi) Forms of Restriction 


The practice rules as to the form of section 4(2) and section 11 orders are far from 
satisfactory, and three major criticisms may be levelled against them. The first is 
that the extent of the required record-keeping is both unclear and unduly limited 
to Contempt of Court Act powers. 

The second problem concerns the quality of such records as are compiled. Instead 
of the present, haphazard arrangements, there should be a standard form prescribed 
by statutory instrument. This should stipulate whether the order falls under section 
4(2) or section 11; it should not confuse the issue by allowing both statutory provisions 
for one order (this occurred occasionally at Winchester Crown Court and the Central 
Criminal Court). The information which ought to be included on this standard form 
should include: the case number, the defendant(s), whether there is a related case, 
the offence, the judge’s name, the court number and the time, date and duration 
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of the order. Further, time and date when the order was displayed and removed 
from the press noticeboard should be recorded (as at Winchester). Finally, the exact 
terms of, and reasons for, the order should be made apparent. There is much to 
commend the approach taken at Gloucester Crown Court, whereby the order includes 
a list of four reasons and the court clerk can delete those which are not applicable. 
However, there should be space to stipulate any additional purpose which is not 
specified on the standard form. In addition, a transcript of the judge’s comments 
should be appended as at the Central Criminal Court and at Lewes Crown Court. 

The third criticism concerns the almost total failure to monitor or to react to such 
meagre records as are maintained. The need to record each derogation is potentially 
a valuable precaution, but the safeguard can only be effective if the record-keeping 
is consistent, clear and comprehensive and if the records are properly monitored 
and available to the public. One remedy may be a periodical statistical bulletin issued 
by the Lord Chancellor’s Department. 


(iii) Appeals 


The envisaged statutory code should also lay down procedures for appeal against 
the imposition or failure to grant an order. The present system, contained in section 
159 of the Criminal Justice Act 1988, needs modification. First, the possibility of 
appeal to a Crown Court should extend to orders made by magistrates. It should 
also be possible to take such important constitutional issues to the House of Lords. 
Second, the variety of procedural flaws in the supplementary Crown Court rules 
should be corrected. 

As well as an effective appeals system, there would be merit in devising an earlier, 
first tier of protection for the public and press in the court minded to impose 
restraint.” Though the Court of Appeal has recently shown sympathy for this 
proposal, the ability to challenge at source lacks statutory backing and therefore 
remains at the mercy of the trial judge. 


(iv) Rights of Access 


In addition to restricting public knowledge about court proceedings, any new code 
should facilitate the gathering and dissemination of information about litigation. 
Issues to be dealt with would include rights of physical access (including by 
television), a restatement of section 4(1) of the 1981 Act (without the require- 
ments of good faith and contemporaneity) and the right to consult and copy a wide 
range of court documents, such as the court list, transcripts, and orders and 
findings. The elaboration of these issues is beyond the scope of this article. 








94 See ibid p 263. 

95 See Dockray, ‘Courts on Television’ (1988) 51 MLR 593; Working Party of the Public Affairs 
Committee of the Bar Council, Report on Televising the Courts (1989); Battersby, ‘Trials by Television’ 
(1989) 133 Sol J 230; Walker and Brogarth, ‘Televising the Courts’ (1989) 153 JP 637; Courts 
(Research) Bill 1990—91, HC No 24. 

96 At present, access to such information is largely dependent upon administrative guidance (especially 
Home Office Circulars 78/1967, 80/1989 and Lord Chancellor’s Department, Court Business No 9/89, 
item B1904). 
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Conclusion 


It would be naive to assume that the media reporting of court proceedings is invariably 
an unalloyed good. Indeed, the recent spectacle of the televised rape trial of William 
Kennedy Smith in 1991 has caused some observers to re-evaluate the desirability 
of access to the courtroom.” Yet, the modest reforms suggested in this article 
would hardly reproduce the degree of media licence to intrude which prevails in 
the United States. In any event, the realisation that the media are capable of 
misbehaviour should not blind us to the fact that judges and the legal system can 
also perpetrate considerable injustices, which may neither be exposed nor remedied 
without media pressure.’ 








97 Compare Brompton, ‘When Cameras Turn Justice Into Pornography,’ The Times, 13 December 1991, 
p 13; Brill, ‘How the Willie Smith Show Changed America’ (1992) The American Lawyer, January/ 
February, p 3. 

98 The several cases which prompted the establishment of the Royal Commission on Criminal Justice 
in 1991 surely fall into this category. 
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Right to Life of the Unborn v Promotion of Trade in 
Services: The European Court of Justice and the 
Normative Shaping of the European Union 


Diarmuid Rossa Phelan* 
Introduction 


Nothing in the Treaty on the European Union, or in the Treaties establishing the European 
Communities, or in the Treaties or acts modifying or supplementing those Treaties, shall 
affect the application in Ireland of Article 40.3.3 of the Constitution of Ireland.! 


This Protocol, which by virtue of Article 239 EEC will have the same effect as 
a Treaty Article, exists to protect the Irish constitutional right to life of the unborn, 
not from the written provisions of the Treaty on European Union or feared secondary 
legislation thereunder, but from the jurisprudence of the European Court of Justice. 
This article argues that the Court has, by reference to its economic and federal 
teleology of Community objectives, evolved certain legal techniques applicable to 
human rights which will point the Community in new normative directions. These 
techniques, supported by the doctrines of supremacy over, and direct effect in, 
national law,? are brought into play when national constitutional rights which the 
Court does not adopt as its own? are held to have economic implications. The 
techniques are used to control the three dimensions of conflict between state and 
federal competencies, between a moral and an economic ideal of what is fundamental 
(and hence different ideas of fundamental rights), and between different legal doctrines 
of justification. The techniques are as follows. First, the definition of an act as a 
service solely on account of its economic significance, regardless of the unconstitu- 
tional and criminal nature of that act in national law. Second, the prohibition as 
a matter of principle of all impediments to the freedom of services, even if caused 
by disparities between national constitutional rights. Third, the use of fundamental 
rights to expand the free movement of services and to incorporate thereby supreme 
rights, based on different values and supported by the doctrines of supremacy and 
direct effect, for market participants. Fourth, the testing of national constitutional 
rights as derogations from economic principle. The article questions the desirability 
of these techniques and also the general solution provided by the Treaty on European 
Union as well as the particular response to the Article 40.3.3 problem in the Protocol 
and the recent Declaration on the Protocol instigated by the Irish government. An 
alternative is proposed in the form of a teleological jurisdictional rule. 

This article focuses on the structure of argument in Society for the Protection 
of the Unborn Child v Grogan in the light of the Court’s supporting decisions and 





*Ricercatore, Istituto Universitario Europeo, Badia Fiesolana, Italia. 

In the European University Institute, the author wishes to thank in particular Professor Snyder and Professor 
Teubner, and also Professor Joerges and Mr Piccotto. In the Court of First Instance, the Court of Justice 
and the European Court of Human Rights, the author thanks several members and lawyers. 


1 Protocol Annexed to the Treaty on the European Union and to the Treaties Establishing the European 
Communities, Treaty on European Union. Articles in this article are quoted as amended, if amended. 

2 Case 26/62, van Gend en Loos v Nederlandse Administratie der belastingen [1963] ECR 1; Case 6/64, 
Costa v ENEL [1964] ECR 585. 

3 Case 11/70, Internationale Handelsgesellschaft v Einfuhr- und Vorratsstelle für Getreide [1970] 
ECR 1125. 
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recent constitutional opinion on the European Economic Area.* The Grogan case 
is the first case where a private party sought in EC law the means to avoid restraints 
on its freedom necessitated by the vindication of the constitutional right of another. 
SPUC sought to enjoin under Article 40.3.3 student unions from publishing addresses 
of British abortion clinics.* Despite the Supreme Court’s prohibition on the similar 
activities of counselling services in Attorney General (Society for the Protection 
of Unborn Children (Ireland) Ltd) v Open Door Counselling Ltd and The Dublin 
Wellwoman Center Ltd, the High Court distinguished this case and made an 
Article 177 reference. The Supreme Court on appeal criticised the distinction and 
made an interlocutory injunction prohibiting distribution of the information pending 
the ECJ’s reply and the High Court’s subsequent determination of the case. But the 
Supreme Court did not interfere with the High Court’s jurisdiction to make the 
reference, citing Campus Oil v Minister for Energy (No 2).6 The ECJ held, first, 
that abortion ‘constitutes a service within the meaning of Article 60’; second, that 
‘the provisions of Article 59 EEC ... prohibit any restrictions on the freedom to 
supply services’; third, that on the facts the link to the provision of services was 
‘too tenuous for the prohibition on the distribution of information to be regarded 
as a restriction within the meaning of Article 59’; and fourth, that the Court has 
no fundamental rights jurisdiction with regard to national rules ‘lying outside the 
scope of Community law,’ as was the instant case because of the insufficiently 
proximate link between student unions and abortion clinics.” Advocate General 
Van Gerven applied the Court’s jurisprudence by testing the constitutional right 
as a derogation because he considered the link sufficient. The Advocate General’s 
argument brings together several trends in the Court’s jurisprudence which may 
be decisive in the expected follow-up litigation, based either on an agency relationship 
between the providers of information and services or directly on the right of free 
movement as European citizen (contained in Article 8a of the Treaty on European 
Union) and recipient of services. The likelihood of confrontation between the ECJ 
and the Irish courts on this related issue was affirmed by the widely reported case 
of a fourteen-year-old suicidal Irish girl, pregnant allegedly by rape, who was initially 
judicially restrained from travelling to the United Kingdom to abort. In State v X, 
the High Court and three of the five Supreme Court judges held that where the right 
to life of the unborn is not outweighed by the equal right to life of the mother, an 
injunction restraining travel to obtain an abortion will issue.* 


A The Scope of the Law of Services 


The general belief that the abortion issue stood outside EC law was summarised 
by Justice Walsh of the Supreme Court in the Grogan case’: 





4 Opinion 1/94, Re the Draft Treaty on a European Economic Area [1992] 1 CMLR 245; Case 159/90, 
Society for the Protection of the Unborn (Ireland) Ltd v Grogan and Others [1991] 3 CMLR 849, 
noted by Wilkinson [1992] Public Law 20; O’Leary [1992] ELR 138. 

5 The absence of state action is not a problem in Irish constitutional law. ‘If one citizen has a right 

under the Constitution, there exists a correlative duty on the part of other citizens to respect that right 

and not interfere with it’ — Educational Company of Ireland v Fitzpatrick (Budd J, High Court) [1960] 

IR 368. 

[1984] 1 CMLR 479. 

SPUC v Grogan, op cit n 4, pp 891—893. 

Judgment of High Court (Mr Justice Costello), The Irish Times, 18 February 1992; Judgment of Supreme 

Court (per Finlay CJ, Hederman and Egan JJ), The Irish Times, 6 March 1992. 

9 opcitn 4, p 704. ‘The abortion issue does not touch the EEC and its Court’ according to J. Weiler, 
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Although the provision of abortions within the law in particular Member States provides profit 
for those engaged in it, that could scarcely qualify it to be described as a service of economic 
significance of a type which must be available in all Member States. 


The Commission had been answering written questions for over a decade by 
denying competence; no one had asked the ECJ.'° Both the provision of informa- 
tion on abortion and the act of abortion, which is subject to the Oireachtas’ (legislature) 
extraterritorial law-making power,'! are criminal offences’? and prohibited by 
Bunreacht na Eireann as an abuse of the most basic right to life unless necessary 


to save the mother’s life. The right was first annunciated by Walsh J in McGee 
v Attorney General and more explicitly in G v An Bord Uchtdla, drawing on the 


Article 40.2 protection of the right to life,'* and then made explicit in Article 
40.3.3 by popular referendum: 


The State acknowledges the right to life of the unborn and, with due regard to the equal right 
to life of the mother, guarantees in its laws to respect, and as far as practicable, by its laws 
to defend and vindicate that right. 


With this legal background, SPUC argued that abortion cannot be regarded as a 
service because it involves the destruction of life." 

The text of Article 60 EEC, untouched by amendment, provides only that a service 
must be normally provided for remuneration; Article 60(d) provides that activities 
of the professions are covered. Luisi and Carbone established that Article 60(d) 
covers medical activities and that Article 59 prohibits restrictions on the receipt 
of services. This skeleton framework, half of it judge-made, was sufficient for the 
ECJ in Grogan: 


It must be held that the termination of pregnancy, as lawfully practiced in several Member 


NN 


Protection of Fundamental Rights within the Legal Order of the European Communities, pp 128—129 
in International Enforcement of Human Rights: Reports Submitted to the Colloquium of the International 
Association of Legal Science (Heidelberg, 28—30 August 1985), Bernhart and Jolowicz (eds). One 
of the rejected grounds for the constitutional challenge to the Single European Act in Crotty v An 
Taoiseach [1987] IR 713, at 736 Judgment of High Court), 763, at 770 Judgment of Supreme Court) 
was the threat to fundamental rights if abortion was introduced as worker health care. The Government 
Information Booklet on the Single European Act (May 1987) stated: ‘Subjects such as the family, 
divorce and abortion fall outside the scope of the European Community Treaties’ (para 4.9). Similar 
assurances were also contained in the Commission’s booklet The Facts. 

10 This also emerged from European Parliamentary debates and the Commission’s answers to written 
questions. Question 655/88 OJ C111/21 and Question 319/88 OJ C111/16, both of 2 May 1989, 
concerned the RU 486 abortion pill; the Commission answered: ‘these questions should continue to 
be resolved on the national level.” The Commission replied to a question in European Parliament 
Debate No 248, p 223 that it had no specific competence in this area. 

11 This power under Article 3 of Bunreacht na Eireann was expressly referred to by Hederman J in 
State v X, op cit n 8. 

12 The statutory prohibition of abortion is contained in the Health (Family Planning) Act (No 20 of 1979), 
s 10(b) which reaffirms ss 58 and 59 of the Offences Against the Person Act 1861. The creation or 
distribution of information advocating abortion is prohibited under s 16 of the Censorship of Publications 
Acts 1929—67, as amended by s 12(1) of the Health (Family Planning) Act 1979. Advertisements 
referring to the procurement of an abortion are prohibited under s 3 of the Indecent Advertisements 
Act 1889, as amended by s 17 of the Censorship of Publications Act 1929 and s 12(2) of the Health 
(Family Planning) Act 1979. 

13 Article 40.3.3, the Eighth Amendment to Bunreacht na hEireann passed in a popular referendum in 
1983 by 66.45 per cent of the poll, is in the Fundamental Rights section (Articles 40—44) of the 
Constitution. In Open Door Counselling (High Court) [1987] ILRM 477, 481, Hamilton P stated: 
‘any action on the part of any person endangering human life must necessarily not only be an offence 
against the common good, but also against the guaranteed human rights of the human life in person.’ 

14 [1974] IR 284; [1980] IR 32. 

15 Case 159/90, Rapport d’audience, Juge rapporteur Mancini, pp 8—9. 
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States, is a medical activity which is normally provided for remuneration, and may be carried 
out as part of a professional activity .'* 


The Court thus proposed a definition of service based on payment and conditional 
legality in several Member States, perhaps indicating a majority rule. Outside this 
it did not consider whether the nature of the act could disqualify it, or what the 
criteria for normality in the provision of remuneration are. Any act or experiment 
requiring hired expertise is by definition a service and, if carried out by a medical 
practitioner, by definition a medical service. 

Despite the basis of SPUC’s argument in national criminal legislation and 
enumerated and unenumerated constitutional rights, and despite the Court’s own 
engagement in moral issues by assuming a human rights jurisdiction, the Court 
characterised the argument that abortion was not a service under EC law as simply 
‘moral’ and therefore irrelevant. The Court stated that it could not substitute its 
assessment for those of the Member States where abortion is legal. Yet the charac- 
terisation of abortion as legal in other Member States is in itself misleading, as even 
the Advocate General conceded: ‘Abortion is also prohibited in principle in other 
Member States’ where it is illegal unless statutory conditions are met. Sir Basil Hall, 
in his opinion for the European Commission of Human Rights, referred to Ireland’s 
views on abortion as ‘[a] moral viewpoint entrenched in the European tradition despite 
the absence of any uniform policy in the Member States or the Council of 
Europe.’ More importantly, the Court was not asked to substitute its assessment 
of the legality of other Member States’ abortion laws: it was asked, in question 
one of the High Court’s reference, whether abortion came ‘within the definition 
of “services” provided for in Article 60 of the Treaty.’'® By ruling in the affirma- 
tive, the Court extended the scope of EC law by substituting the social legislation 
of the United Kingdom (below) for the direct choice of the people of another Member 
State to protect the right to life of the unborn. The focus of EC law on the legality 
of the act in the country where the abortion takes place also causes practical anomalies 
in domestic law. The provider of abortion information would have to comply 
with the rules on qualifications for counselling, age of mother, dates of pregnancy 
etc, of the Member States where the relevant clinic is situated.” The strange result 
follows that, on the off-chance that the providers of information do not observe 
these foreign rules or do not have the necessary foreign law expertise, it is permissible 
in EC law for the High Court in Ireland to issue an injunction enforcing the United 
Kingdom’s Abortion Act,?! but not directly Bunreacht na Eireann. 





16 opcitn 4, p 890, relying on Cases 286/82 and 26/83, Luisi and Carboni v Ministero del Tesoro [1985] 
3 CMLR 52. 

17 See Open Door Counselling Ltd and Dublin Well Woman Center Ltd and Others v Ireland, Report 
of the Commission, 7 March 1991. 

18 op citn4. 

19 In Grogan, op cit n 4, p 863, the Advocate General states that the provision of information must 
‘remain within the limits of what is allowed in the Member State in which the service originates. 
This detail is important, because the right to provide information may in no case extend beyond the 
freedom to provide services on the part of the actual provider of the services established in another 
Member State.’ The Commission, for its part, made a distinction in law on the basis of the economic 
difference between abortion by a private clinic for a fee, which would be a service under Article 60, 
and abortion by public authority as part of a budget-financed public health programme — op cit n 15. 

20 For example, the Advocate General referred to the requirements laid down with regard to advice and 
counselling to prevent routine and commercialised abortions in para 219(b) of the German Straf- 
gesetzbuch [Criminal Code], and the requirements of authorisation for the providers of the information 
under Articles L162—3, L645 and L647 of the French Code de !a Santé Publique [Public Health Code]. 

21 s 1(1) of the Abortion Act 1967 provides for the lawfulness of abortion only where continuation would 
involve risk to the life, physical or mental health of the pregnant women greater than termination, 
or where there is substantial risk that the child will be born seriously handicapped. 
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The Grogan case represents the low watermark of the Court’s regard for national 
constitutional law. In Nold, the Court had stated: 


In assuring the protection of [fundamental] rights, this Court is required to base itself on 
the Constitutional traditions common to Member States and therefore could not allow measures 
which are incompatible with the fundamental rights recognised and guaranteed by the 
constitutions of such States.?2 


This judgment was thought to protect a constitutional right guaranteed by one Member 
State: Advocate General Warner stated in IRCA that Member States did not transfer 
sovereignty to the Community sufficient to overrule a fundamental right, an argument 
used by SPUC and one which has been supported in different forms by leading 
jurists.” The passage was affirmed by the Court in Hauer and the German Federal 
Constitutional Court expressly relied on it in Wunsche which averted the potential 
rebellion of German courts against the ECJ raised by Internationale Handels- 
gesellschaft. However, the Court marked a possible new departure in AM & S 
when it restricted the application of the lawyer-client privilege to ‘such elements 
... as are common to the laws of the Member States.’ Mancini (juge-rapporteur 
in SPUC v Grogan) wrote recently: 


[T]he Court does not have to go looking for maximum, minimum or average standards. The 
yardstick by which it measures the approaches adopted by the various systems derives from 
the spirit of the Treaty and from the requirements of a Community which is in the process 
of being built up. 


The Court has used respect for family life in Article 8 of the Convention to extend 
by interpretation the free movement of workers, Regulation 1612/68 in Commission 
v Federal Republic of Germany without even referring to inspiration from the 
constitutional traditions of the Member States: ‘That requirement is one of the 
fundamental rights which, according to the Court’s settled case law, restated in the 
Preamble to the Single European Act, are recognised by Community law.’?’ 
Whereas in AM & S the national legal principle was raised by a corporation as a 
shield against a Commission competition investigation, Grogan established the 
possibility of using Article 59 EEC as a sword against a constitutional right. It now 
seems possible within EC law for the Commission under Article 169 or a crusading 
Member State under Article 170 to bring an infringement action against another 


22 Case 7/73, Nold v EC Commission [1974] 2 CMLR 338, 354. 

23 Case 7/76, IRCA v Amministrazione delle Finanze dello Stato [1976] ECR 1213. In Grogan, SPUC 
argued that in adopting the Third Amendment to Bunreacht na hEireann, which allowed accession 
to the Treaty of Rome, or any further amendment, the people themselves lacked power to imperil 
a constitutional right — op cit n 15, p 17. See also Hartley, The Foundations of European Community 
Law (Oxford: Clarendon Press, 2nd ed, 1988) p 136: ‘[I]t is probable that the European Court would 
accept as a general principle of Community law a principle which is protected in only one Member 
State’ (original emphasis); and Schermers, ‘The European Community Bound by Fundamental Human 
Rights’ [1990] 27 CMLR 249. 

24 Case 44/79, Hauer v Land Rheinland-Pfalz [1980] 3 CMLR 42, 64; Wunsche Handelsgesellschaft 
(‘solange II,’ judgment of the Bundesverfassungsgericht) [1987] 3 CMLR 225, 260, para 38; 
Internationale Handelsgesellschaft v EVGF (‘solange I,’ judgment of the Bundesverfassungsgericht) 
[1974] 2 CMLR 540, 549. ; 

25 Case 155/79, AM & S Europe Ltd v EC Commission [1982] ECR 1575, 1610—11. See also D. Edward, 
‘Constitutional Rules of Community Law in EEC Competition Cases’ in 1992 and EEC/US Competition 
and Trade Law (Fordham Corporate Law Institute). 

26 Mancini, Safeguarding Human Rights: The Role of the Court of Justice of the European Communities 
(Bologna: John Hopkins University, Occasional Paper No 62, March 1990). 

27 Case 249/86 [1989] ECR 1263, 1290. In Grogan, the Court referred to the Convention but not to 
the constitutional tradition common to the Member States. 
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Member State on the grounds of the incompatible effects the protection of its 
constitutional rights law has on EC rules. Failure to observe the Court’s ruling will 
leave the Member State liable for a money fine (below). Despite ruling the moral 
issue to be irrelevant, the Court in Grogan adopted an approach with enormous 
moral implications by a recharacterisation of the rights in issue, based on economic 
principle which denies the validity of the Irish constitutional position in the EC. 
By defining abortion as an economic activity in EC law, the Court has placed abortion 
under the Article 2 EEC task to promote throughout the Community a harmonious 
and balanced development of economic activities.” 

Once abortion was established as a service under Article 60, the next impediment 
to the application of the Article 59 prohibition on restrictions was the absence of 
overt or covert nationality discrimination in the substance or effects of the constitu- 
tional rule. The Court stated shortly that ‘the provisions of Article 59 of the Treaty 
... prohibit any restriction on the freedom to provide services’ and thus removed 
the Article 60 qualification — that only the same conditions provided for citizens 
must be provided for other nationals — from the application of Article 59. The Court 
thus rejected the Commission’s argument, which was supported by earlier juris- 
prudence, that Articles 59 and 60 invalidated neutral national regulations with 
discriminatory effects but did not cover complete prohibitions.” It accepted the 
Advocate General’s invitation to reconcile the ‘undesirable divergence’ between 
the provision of services and the Cassis de Dijon line of authority on the movement 
of goods. SPUC v Grogan is the culmination of the drive in the recent cases of 
Commission v France, Commission v Italy, Commission v Greece and Sager, to 
extrapolate the fundamental principle of the free provision of services free from 
the qualified Treaty Articles which gave it birth, subject only to the judicially evolved 
qualification of justification in the public interest.*! The absence of discriminatory 
intent or effects in the application of national constitutional rights before SPUC v 
Grogan helped protect them from attack by EC law. The Court in Cassis de Dijon 
promoted mutual recognition of national standards by the suppression of obstacles 
to free movement resulting from disparities in national economic regulation of the 
alcohol content in fruit liqueurs. The legal technique of mutual recognition forms 
a bedrock of the Single European Act and the ‘1992 program’. On the eve of 
Maastricht, the Court showed its willingness to drop the question of discrimination 
and to suppress obstacles to the provision of services caused by disparities in 
constitutional rights protection. The Advocate General argued: 


28 As amended by the Treaty on European Union. In Ryan v Attorney General [1965] IR 294, Walsh J 
stated in relation to abortion: ‘On the economic plane, there are, no doubt, some distorted minds 
who would make a case for the‘elimination of what they would regard as old, useless and unproductive 
human units.” The ECJ has unwittingly gone one step further to regard the process of elimination 
to be an end worth promoting in itself. 

29 The Commission relied on Case 15/78, Société Générale Alsacienne de Banque v Koestler [1978] 
ECR 1971 and Case 52/79, Procureur du Roi v DeBauve [1980] ECR 833. These cases concerned, 
respectively, a preclusion of recovery of wagering debts and a ban on cable television advertising 
which, although affecting free movement, were held not to conflict with the Treaty provisions because 
of their non-discriminatory nature. 

30 op citn 4. The Advocate General’s formulation of the test echoes the Court in Case 8/74, Procureur 
du Roi v Dassonville [1974] ECR 837. 

31 Case 154/89, Commission v France, para 12; Case 180/89, Commission v Italy, para 15; Case 198/89, 
Commission v Greece, para 16, 26 February 1991; Case 76/90, Sager v Société Dennemeyer, paras 
8—13, 25 July 1991 judgment; also Opinion of Advocate General Jacobs, para 22, 21 February 
1991. See also Case 279/80, Webb [1981] Recueil 3305, judgment para 17 (freedom to provide services 
as a fundamental principle can only be limited by a justified public interest); also Opinion of Advocate 
General Slynn, at 3330—33; Case 62/79, Coditel v Ciné Vog Films [1980] Recueil 833, 870—873. 
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To allow measures which are non-discriminatory but detrimental to intra-Community trade 
in services to fall a priori outside the scope of Article 59 of the EEC Treaty would detract 
substantially from the effectiveness of the principle of the free movement of services, which 
in an economy in which the tertiary sector is continuing to expand will increase in importance. 


Even in Aldous Huxley’s Brave New World, it was wrong to mix alcohol with the 
unborn. 

The definition of abortion as a service gives individuals rights in national courts. 
Van Binsbergen established that Article 59 is directly effective so far as it prohibits 
discrimination based on nationality or residence.” The question is whether the 
extended scope of Article 59 to prohibit restrictions on the freedom to provide services 
caused by disparities in non-discriminatory national laws also creates individual EC 
rights which a national court must protect against state and non-state action. 
Since these restrictions may be justified by the imperative requirements of the public 
interest underlying the national rule, the Member States have a degree of discretion 
which makes direct effect difficult because of the deference of national courts to 
legislatures on matters of policy. However, Van Duyn established that the safeguard 
clause of Article 48(3), which allows restrictions on the grounds of public policy, 
security or health because these grounds are subject to judicial control (below), did 
not prevent direct effects.” The recent case of Gouda appears to establish the 
further proposition that, because the Member States’ discretion to uphold non- 
discriminatory restrictions justified by the public interest is also subject to judicial 
control and because the obligation to abolish unjustified restrictions is directively 
effective under Article 59, the EC rights of individuals against such unjustified non- 
discriminatory national rules must be upheld in national courts. Doubts about 
justification are to be resolved, as in other cases of doubt, as to the scope, application 
or interpretation of EC law by Article 177 reference (Van Duyn). Consequently, 
an individual may invoke rights under Article 59 in a national court as a defence 
against the attempt to enforce the constitutional right of another (Irish constitutional 
rights are enforceable against private parties**) by the State or (depending on a 
right of action under national constitutional law) a non-state party. When the 
protection of a constitutional right gives rise to economic incidents (as even the 
right to life does) which infringe free market principles and that right is not recognised 
by the ECJ, its existence has become dependent on a plea of derogation to be judged 
by the ECJ according to its restrictive tests. 


B The Legitimation of Community Law 


The reasons for this result do not lie in the judges’ personal opinions; it is a product 
of legal structures and doctrines. The ECJ historically lacks competence in funda- 
mental rights, as the Treaty establishing the EEC contained no centrepiece Bill of 
Rights focused on a humanist vision and drawing inspiration from a natural law, 





32 Case aioe van Binsbergen v Bestuur van de Bedrijfsvereniging voor de Metaalnijverheid {1974 
ECR 1310. 

33 van Gend en Loos, op cit n 2; Case 43/75, Defrenne v SABENA [1976] ECR 455 which established 
the doctrine of horizontal direct effects. 

34 Case 41/74, Van Duyn v Home Office [1975] 1 CMLR 1, 15. 

35 The Court held simply that the non-discriminatory rules constituted restrictions prohibited by Article 59 
which were not justified by the imperative requirements of the public interest — Case C288/89, Stichting 

F Collectieve Antennevoorziening Gouda et al v Commissariaat voor de Media, 25 July 1991. 
36 op citnS. 
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political or ethical philosophy. In a supranational legal structure which involves 
the transfer of sovereignty and the doctrines of supremacy and direct applicability, 
this would have meant the harmonisation of the core of national constitutions. The 
people of Ireland established Bunreacht na hEireann according to the Preamble: 


In the Name of the Most Holy Trinity, from Whom is all authority and to Whom, as our 
final end, all actions of both men and states must be referred ... And seeking to promote 
the common good, with due observance of Prudence, Justice and Charity, so that the dignity 
and freedom of the individual may be assured, true social order attained. 


The objectives of the EC stand in complete contrast: completion of the internal 
market, economic and monetary union, and European Union.’ The ECJ’s concep- 
tion of the general interest is the attainment of these objectives. The Court has 
developed the Treaties, on the one hand, as an international agreement ‘to be 
interpreted not only on the basis of its wording but also in light of its objectives’ 
and, on the other, as a constitution, to form a quasi-federal normative structure 
of supremacy and individual rights. In the Court’s words: ‘[T]he EEC Treaty, albeit 
concluded in the form of an international agreement, none the less constitutes the 
constitutional charter of a Community based on the rule of law.’* It is via the 
objectives of the Treaties, contained for example in the Preambles which as a general 
tule of interpretation under Article 31 of the Vienna Convention on the Law of 
Treaties are to be considered an integral part of the text, that the Court has converted 
the juridical nature of EC law from international to constitutional law (starting in 
van Gend en Loos and now most forcefully expressed in the EEA Opinion). To 
attain these objectives, the ECJ has evolved the federal doctrines of supremacy (van 
Gend en Loos), direct effect and individuals as subjects of EC law (Costa v 
ENEL).® 

General principles of EC law are likewise ‘merely means of achieving those 
objectives,’ and the provisions from which they are extrapolated ‘far from being 
an end in themselves are only means for attaining those objectives.’“' By ‘general 
principle’ is meant hypothesis, disposition and sanction: to state that it is a general 
principle that fundamental rights are observed in Community law means that there 
will be a sanction for breach of a particular right so recognised, for example, the 
declaration of incompatibility of a national rule or the nullification of a Community 
rule. After entry into force of the Treaty on European Union, a national court 
upholding a constitutional right in breach of EC fundamental rights will leave the 
government subject to the ECJ’s power to ‘impose a lump sum or penalty payment’ 
under Article 143(2). SPUC v Grogan has clearly established that the meaning of 
‘fundamental’ and the catalogue of fundamental rights differ in the Community and 
Member State contexts. In EC law, a right is fundamental in the sense that it is 
of basic importance in promoting Treaty objectives; this is the same sense of 
‘fundamental’ as in the fundamental freedom of services. Rights which are funda- 
mental in this sense inevitably tend to expand the interpretation of Treaty provisions 
and fundamental freedoms, and being thus linked to Community law, are in effect 
incorporated against Member State action (including constitutional rights) through 
the doctrines of direct effect, individuals as subjects of rights, and supremacy. In 





37 EEA Opinion, op cit n 4, pp 268, 272, quoting EEC Articles 2, 8a, 102a, Article 1 SEA and s 2.5 
of the Solemn Declaration of Stuttgart of 19 June 1983. 


38 ibid p 268. 
39 ibid p 269. 
40 opcitn?2. 


41 EEA Opinion, op cit n 4, pp 268, 272. 
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national constitutional theory, a right is ‘fundamental’ in two interrelated ways. 
First, when the observance of the right is important in achieving the objectives of 
that society, such as in Bunreacht na hEireann ‘the dignity and freedom of the 
individual, true social order.’ Second, when the right is a part of the State’s foundation 
legal theory, where the right may be both a consequence of that theory and value 
and a goal in and of itself, such as the right to life derived from a Thomist conception 
of natural law in Bunreacht na hEireann. 

The Advocate General in Grogan illustrates the use of fundamental right in the 
Community sense, by basing himself firmly at the head of the trend in the ECJ’s 
jurisprudence. In Watson and Belmann, the Court had ruled: 


Articles 48 to 66 ... implement a fundamental principle of the Treaty and confer on persons 
whom they protect individual rights which the national courts must protect and take precedence 
over any national rule which might conflict with them.” 


In that case, Advocate General Trabucchi warned the Court to remain faithful to 
the intention of the Member States as expressed in the text, not what the Court 
perceives to be the ultimate objective: 


it would be a sound rule to avoid the fiction of using the actual wording of the Treaty to 
justify the extension to all citizens of the Community of the right to freedom of movement 
which the Treaty intended only to apply to clearly defined categories of persons [employed 
persons, persons providing services].* 


But the warning was swept away by reference to fundamentals in Luisi and Carbone 
and in Cowan, where the Court stated that ‘the freedom to supply services includes 
the freedom, for the recipients of services, to go to another Member State in order 
to receive a service there.“ The Advocate General in Grogan sought to extend 
the right to travel to receive services to the right of the potential traveller to receive 
unimpeded information about the provider of services, and thereby the right of the 
provider to provide such information, and thereby (where he failed) the right of 
the student unions to distribute information. 

To do this, the Advocate General drew on the cases of GB-INNO-BM and Sager, 
and the decision of the European Court of Human Rights in Markt Intern. The case 
GB-INNO-BM on the free movement of goods was used as authority by way of 
analogy. In that case the ECJ held that an injunction of a Luxembourg court against 
the Belgian supermarket chain GB-INNO-BM enjoining distribution in Luxembourg 
of advertisement leaflets, whose contents breached Luxembourg rules for accuracy, 
was incompatible with Article 30 EEC. Both the Advocate General and the Court 
pointed to the indirect effect the restriction of advertising had on the volume of 
trade, the Advocate General stating that ‘in a market economy the provision of 
information to market participants on market conditions is an essential precondition ` 
of its functioning.’ The judgment seems to follow the logic that what is essential 
for the market is necessary in the law: the Court held that the free movement of 
goods implied the free movement of consumers to shop under the same conditions 
as the local population, which freedom is restricted contrary to Articles 30, 31 and 
36 of the Treaty if they ‘are deprived of access to advertising available in the country 





42 Case 118/75, Watson and Belmann [1976] ECR 1185, 1200. 

43 ibid p 1205. He argued that even the Council could not extend the categories, save by amendment 
via Article 235. A broad interpretation would mean anyone could be classed as a recipient of a service. 

44 op cit n 16, para 16; Case 186/87, Cowan v Tresor Public [1990] 2 CMLR 613, para 15. 

45 Case C362/88, GB-INNO-BM [1990] 1 ECR 667, para 14. On the importance of the indirect effect 
on the volume of trade, see also Case 286/81, Oosthoek’s Uitgeversmaatschappi [1982] ECR 4575. 
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where the purchases are made.’ In Grogan, the Advocate General used the same 
argument which had overcome a restriction on the consumer’s freedom to shop in 
order to overcome a constitutional right. Turning to Sager, in that case Advocate 
General Jacobs had stated that the freedom to provide services implied the freedom 
to receive services, which in turn required the right to receive unimpeded informa- 
tion.” The facts in Markt Intern were that the Bundesgerichtshof had ordered the 
applicants to refrain from publishing certain information on commercial practices, 
having found that the aim of the information bulletin which contained it ‘was not 
intended to influence or mobilise public opinion, but to promote the economic interests 
of a given group of undertakings.’ In the view of the German Government, the 
information was an organised attempt to dispose of an awkward competitor by a 
strategy unlawful under German competition law. The European Court of Human 
Rights held that Article 10(1) of the Convention is not limited to ideas or forms 
of expression but protects the right to receive and impart information, including 
information of a commercial nature. Judge Martins, approved by Judge 
MacDonald, stated: “The socio-economic press is just as important as the political 
and cultural press for the progress of our modern societies and for the development 
of every man.’ In Grogan, the Advocate General drew on these cases to conclude 
that the freedom to supply services, with its necessary corollary — the freedom 
to shop for abortions — ‘may be promoted by all, inter alia, by means of the provision 
of information, whether or not for consideration.’ This view merges the provi- 
sion of information as part of the service with the right of recipients to be informed, 
into a general promotion of market-relevant information in order to expand the scope 
of the fundamental freedom to supply services beyond the Treaty Articles. 
What happens when the protection of fundamental rights in the national sense 
is incompatible with Treaty objectives is illustrated by the two leading cases of Nold 
and Hauer.® Both concerned commercial aspects of the right to private property, 
a conception clearly presumed by a Community founded on the free market, 
conflicting with the Treaty objective of the Common Market. The family firm, Nold, 
claimed that a series of Commission decisions which reorganised the coal industry, 
effectively cutting off small wholesalers from their source of direct supply on account 
of the size of the minimum purchase requirement, was contrary to the quasi-property 
rights to carry out trade and have the existence of the undertaking protected under 
Article 14 of the Grundgesetz. The ECJ held that ‘[i]n the Community legal order, 
it thus appears legitimate, as regards these rights, to maintain certain limits justified 
by the general objectives [the proper functioning of the community market] pursued 





46 ibid para 8. Furthermore, the Court referred to the Council Resolution approving a second programme 
of the EEC for a consumer protection and information policy which sets out basic rights of the consumer, 
one of which is the right to information and education (19 May 1981, OJ 1981 C133, p 1). The Treaty 
on European Union added a new Title XI, ‘Consumer Protection,’ to Part III of the EEC Treaty (Policy 
of the Community). Article 129a(1)(b) provides for specific action by the Community to provide adequate 
information for consumers. 

47 Case 76/90, Manfred Sager v Société Dennemeyer & Co Lid, Opinion of the Advocate General, p 14, 
21 February 1991. 

48 Markt Intern Verlag GmbH and Klaus Beermann, ECHR Reports, series A, vol 165, judgment of 
20 November 1989. The restriction on the information was upheld on the narrow ground that the 
Federal Court did not go ‘beyond the margin of appreciation left to national authorities.’ 

49  opcitn 4, para 19. He also quotes Article 5 of the European Parliament’s Declaration of Fundamental 
Rights and Freedoms (OJ 1989 C120, p 51) which provides for the right subject to restrictions prescribed 
by law ‘to receive and impart information and ideas without interference by public authority and 
regardless of frontiers.’ i 

50 op cit ns 22 and 24. 
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by the Community.’ In Hauer, the fundamental right to property and to freely 
pursue a trade and profession (Articles 12 and 14 of the Grundgesetz) conflicted 
with Council regulations which imposed a three-year ban on the planting of new 
vines in order to adjust wine-growing potential according to the common organisation 
of the wine market. The Court substituted the permissible limitation of the right 
in accordance with the general interest (Article 1 of the First Protocol to the 
Convention, the ‘common good’ in the German Constitution, ‘social justice’ in 
Bunreacht na hEireann) with the limitation according to the EC law concept of the 
general interest in securing Treaty objectives. In both Nold and Hauer, the Court 
recognised the right to property as a fundamental right protected as part of the general 
principles of EC law, and claimed that the restriction of the right as understood 
by the German Constitution did not affect its substance. The Court in Hauer 
concluded that because restriction was allowed by constitutions, restriction in the 
Community interest ‘cannot be challenged in principle.’ But different conceptions 
of the general interest will result in different permissible limitations; the conceptions 
of the right on the one hand, and the general interest on the other, interact to define 
each other. In short, the Community right to property limited by the general interests 
of the Community, such as the common organisation of the market, means a 
difference in the substance of the national constitutional right which is subject to 
limitation by concepts such as social justice. This is so unless the meaning of the 
substance of the right to property is confined to the skeletal idea of private property 
which is necessarily accepted in all Member States as a precondition of Western 
capitalism. What the Court recognised was the principle of a right to property in 
accordance with Treaty objectives, and the fundamental right of a national constitution 
has thus been translated into EC law as fundamental in the Community sense.™ 

The right to life of the unborn is fundamental in Irish constitutional law in both 
of the related national senses of that term. First, because it aims to achieve the 
objectives in the Preamble to the Constitution; Finlay CJ reiterated this in State 
v X by adopting Walsh J’s interpretation of that right: “The judges must interpret 
these rights in accordance with their ideas of prudence, justice and charity.’®° 
Walsh J, in G v An Bord Uchtala, stated: 





51 ibid p 355. The objective is stated on p 349. 

52 op cit n 24, p 65. 

53 Nold, op cit n 22, p 355; Hauer, op cit n 24, p 68. 

54 Case 5/88, Wachauf v Federal Republic of Germany [1989] ECR 2609, illustrates what happens 
when a constitutional right to private property does not conflict with Treaty objectives. In that 
case, the Court held that a Member State’s implementing legislation could not deny the Community 
fundamental right of a lessee (Wachauf) to the fruit of his labour and investment by refusing compensation 
for the surrender of his milk quota without the consent of the lessor. This adopted in the context of 
encouraging surrender of milk quotas the German constitutional right stated by the Verwaltungsgericht 
in its order for an Article 177 reference. The Court used the following formula: 


The fundamental rights recognised by the Court are not absolute, however, but must be considered 
in relation to their social function. Consequently, restrictions may be imposed on the exercise of 
those rights, in particular in the common organisation of the market, provided that those restrictions 
in fact correspond to objectives of general interest pursued by the Community (p 2639). 


It has been argued that Wachauf expands EC jurisdiction through the use of fundamental rights because 
the Court invalidated an act of a national legislature implementing Community law. See Coppel and 
O’Neill, ‘The European Court of Justice — Taking Rights Seriously,’ forthcoming in Legal Studies. 

55 op citn 4, quoting McGee, op cit n 14, p 318. Finlay CJ referred also to the adoption of this passage 
by former Chief Justice O’Higgins in State (Healy) v O’Donoghue [1976] IR 347, where he said: 
‘I find [the passage] particularly and peculiarly appropriate and illuminating in the interpretation of 
a sub-Article of the Constitution which deals with the intimate human problem of the right of the 
unborn to life.’ 
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The child’s natural rights spring primarily from the natural right of every individual to life, 
to be reared and educated, to liberty, to work, to rest and recreation, to the practice of religion, 
and to follow his or her conscience. The right to life necessarily implies the right to be born .. . 
It lies not in the power of the parent to terminate its existence ... The child’s natural right 
to life and all that flows from that right are independent of any right of the parent as such.% 


Second, because the right forms part of the State’s foundation legal theory of 
justification: 


Articles 41, 42 and 43 emphatically reject the theory that there are no rights without laws, 
no rights contrary to the law and no rights anterior to the law. They indicate that justice 
is placed above the law and acknowledge that natural rights, or human rights, are not created 
by law but that the Constitution confirms their existence and gives them protection.’ 


There was never any question in SPUC v Grogan, given Member States’ differ- 
ences, of the ECJ adopting the right to life of the unborn as a fundamental right. 
But the Court’s previous jurisprudence on fundamental rights, such as Hauer and 
Nold, did not indicate how far it would push the logic of its teleology, or how much 
of a chasm exists between the Court’s and Member States’ conceptions of fundamental 
rights. ‘The most basic of all human rights is life itself’; yet the Court not only 
denied, as a matter of legal principle, any importance to the manifestation of the 
most fundamental constitutional right of a Member State (and it is up to the Member 
State to decide the relative weight of constitutional rights), but it defined the 
destruction of that right as a service to be promoted to attain the Treaty objectives 
to which Community fundamental rights aim. 


C Fundamental Rights as Derogations from Economic Principle 


The Grogan case shows that the protection of fundamental rights which conflict 
with Treaty objectives will be treated not as modifications of principle but as 
derogations thereto. Even if a system of EC law which in principle aims to destroy 
a Member State’s fundamental right where it conflicts with the ECJ’s construction 
of Community objectives is acceptable, there is a further question: are Member 
States’ fundamental rights which conflict with Treaty objectives adequately 
accommodated in EC law by the technique of derogation? 

Article 66 EEC, in conjunction with Article 56, allows for ‘special treatment for 
foreign nationals on grounds of public policy, public security or public health.’ These 
derogations are limited on their face to discriminatory national rules. But Article 59 








56 [1980] IR 32, 69. 
57 op cit n 14, p 310. Walsh J continued: 


There are many to argue that natural law may be regarded only as an ethical concept and as such 
is a reaffirmation of the ethical content of law in its ideal of justice. The natural law as a theological 
concept is the law of God promulgated by reason and is the ultimate governor of all the laws of 
men ... [T]he Constitution intended the natural human rights I have mentioned as being in the 
latter category rather than simply an acknowledgement of the ethical content of law in its ideal 
of justice. 


See also Kelly, The Irish Constitution (University College Dublin, 2nd ed, 1984) pp 427—445; Hency 
(1962) 25 MLR 544, 557: ‘If a judicial decision rejects the divine law ... it has not the character 
of law. This idea is no strange addition to the common law; it is as old as Coke.’ 

58 SPUC v Grogan (Supreme Court) [1990] 1 CMLR 689, 701 (Walsh J). 

59 For an example of this type of argument, see Barnard, ‘An Irish Solution’ (1992) 142 New Law 
Journal 526. 
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now prohibits restrictions which result from non-discriminatory national fundamental 
rights protection, so the Court by the same technique as in Cassis de Dijon has 
begun to develop in the law of free provision of services an umbrella category of 
justification of non-discriminatory derogations by the general good (‘l’intéret 
général’),® under which public policy is treated as a particular instance. Since 
Rutili, it is clear that the ECJ decides on the validity of the derogation. In that case, 
the French Government argued that residence in certain areas was contrary to public 
policy and drew on van Duyn to support the argument that the question of what 
was ‘justified by public policy’ (Article 48.3 EEC) fell to be decided by national 
governments.*! The view had been supported by Advocate General Mayras in van 
Duyn. However, in Rutili, Advocate General Mayras urged that the Court ‘must 
... place the concept of public policy in the Community context.’® The Court 
held that ‘the concept of public policy ... cannot be determined unilaterally by 
each Member State without being subject to control by the institutions of the 
Community.’ The Court saw the restrictions on derogation in Council Regulation 
No 1612/68 and Council Directive 64/221 as ‘a specific manifestation of the more 
general principle’ in the Convention that there should be no restrictions other than 
those ‘necessary for the protection of those interests “in a democratic society”.’ 

The Court’s control of derogations tightened in Adoui and R v Bouchereau, where 
it held that the Member State’s derogation must be based on ‘a genuine and sufficiently 
serious threat to the requirements of public policy affecting one of the fundamental 
interests of society.’® If there is such a threat, the question becomes: 


whether the rule pursues an objective which is compatible with Community law, that is to 
say, whether it can rely on imperative requirements of public interest which are consistent 
with or not incompatible with the aims laid down in the Treaty provisions. 


In other words, before the Court’s consideration of the validity of the substance 
of the derogation comes the question of whether the fundamental interest of a Member 
State’s society is compatible with Treaty objectives. All of the tests according to 
fundamental rights, the principle of proportionality and necessity in a democratic 
society which the Court employs to restrict derogations, are therefore ipso facto 
promoting Treaty objectives because of their functional position: 


an appraisal as to whether measures designed to safeguard public policy are justified must 
have regard to all rules of Community law, the object of which is, on the one hand, to limit 





60 Case 279/80, Webb [1981] ECR 3305, para 17; judgments of 26 February 1991, Case 154/89, 
Commission v France, para 15; Case 189/89, Commission v Italy, para 18; Case 198/89, Commission 
v Greece, para 19; op cit n 4, pp 869—870. 

61 opcitn 34, para 18: ‘[T}he particular circumstances justifying recourse to the concept of public policy 
may vary from one country to another and from one period to another, and it is therefore necessary 
in this matter to allow the competent national authorities an area of discretion within the limits imposed 
by the Treaty.’ 

62 Advocate General Mayras advised that a ‘Community public policy’ might only exist where the Member 
States transferred powers via the Treaty to the Community institutions. The Community policy could 
only be an ‘economic public policy, relating, for example, to the common organisation of the agricultural 
markets,’ ibid p 11. 

63 Case 36/75, Rutili v Minister for the Interior [1975] ECR 1219, 1241. 

64 ibid p 1231. The case involved an Article 177 reference from the Tribunal Administratif in Paris. 

65 Case 30/77, R v Bouchereau [1977] ECR 1999, para 34; joined Cases 115 and 116/81, Rezguia Adoui 
v Belgian State and City of Liège, Cornuaille v Belgian State [1982] ECR 1665, 1707—8, para 8. 
However, Van Duyn is still cited regularly in national courts, for example in the High Court in State 
v X, op cit n 8. 

66 SPUC v Grogan, op cit n 4, p 872 (Opinion of the Advocate General). 
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the discretionary power of the Member States in this respect and, on the other, to ensure 
that the rights of persons subject thereunder to restrictive measures are protected. 


In Elliniki, the Court held that derogations via Articles 56 and 66 must be inter- 
preted ‘in the light of general principles of law and in particular fundamental 
rights.’ As has been seen, in areas of substantive competence the Court translates 
national constitutional rights into Community fundamental rights which tend to attain 
Community objectives. However, in counterbalancing derogations any fundamental 
right irrespective of the meaning of ‘fundamental’ will also be ‘fundamental’ in 
the Community sense because it functionally helps attain Community objectives by 
restricting exceptions to uniform application of EC legal principles. And there can 
be no danger to the validity of Community law from untranslated fundamental rights 
within this technique. Elliniki was a not-for-profit organisation with cultural functions 
which had a monopoly on domestic broadcasts. The Court in Elliniki, like the 
Advocate General in SPUC v Grogan, tested the Greek derogation against the 
freedom of expression contained in Article 10 of the European Convention.” 

In SPUC v Grogan, the Advocate General used the rights to provide and receive 
commercial information in the jurisprudence of the ECJ and European Court of 
Human Rights in order to expand the scope of the free movement of services and 
so bring the Supreme Court injunction under Article 59. There is no functional 
contradiction in then having turned to the moral aspects of the right to freedom 
of expression in order to restrict the public policy derogation: 


[I]t appears from the case law of the European Court and the European Commission of Human 
Rights on Article 10 of the European Convention that commercial information qualifies for 
protection under Article 10 and a fortiori information intended to influence public opinion. 
The information in this case is not distributed by providers of services in Great Britain 
themselves but by Irish student associations, which distribute the information in Ireland without 
remuneration, because of their conviction.” 


The Court held, in Elliniki, that restrictions to freedom of expression by the 
derogation from the free provision of services, like restrictions to the fundamental 
rights in Articles 8, 9, 10 and 11 of the Convention, must be ‘necessary in a 
democratic society.’”! This is a considerable advance from the position in Rutili. 
In that case, the Court applied the test of necessity in a democratic society to 
restrictions imposed on rights secured directly by Article 48(3) EEC, Article 3 of 
Directive No 64/221 and Article 8 of Regulation No 1612/68, and not on rights 
secured by a broad principle such as freedom of expression drawn from an inter- 
national conventional, for the purpose not of interpreting or testing the validity of 
Community acts but for restricting Member States’ actions pursuant to a legitimate 
public interest which affects Community law.” The Court’s conception of 
‘necessity’ and of ‘democratic society’ is in fact another potential restriction in the 
interest of Treaty objectives on a national constitutional right embedded by popular 





67 op cit n 62, p 1235. 

68 Case 260/89, Elliniki Radiophonia Tileorassi — Anonimi Etairia (ERT-AE) v Dimotiki Etairia 
Pliroforissis (DEP), 18 June 1991, para 43. 

69 ibid para 45. 

70 op citn 4, p 879. 

71 Compare the judgment of Kenny J in Ryan v Attorney General [1965] IR 294, where he used the 
concept of democracy as a source of rights apparently antecedent to the Constitution: ‘There are many 
rights which flow from the Christian and democratic nature of the State which are not mentioned 
in Article 40 at all.’ 

T2 op cit n 63, p 1232. 
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referendum. The concurring opinion of Commissioner Schermers in the European 
Commission of Human Rights in Open Door Counselling demonstrates that this 
confusion between market rights and human rights, and EC law and ECHR law, 
a confusion which the Treaty on European Union has increased,” will ultimately 
lead to new values. Schermers, an EC lawyer, looked to the EC for what is necessary 
in a democratic society, calling it ‘the European (Community) society,’ and in 
particular to the freedom of movement of persons which is ‘not just another economic 
right’ but a fundamental principle of the Community and ‘part of its cultural 
richness.’ He agreed that the injunctions prohibiting the provision of information 
were not necessary in a democratic society. 

The test of necessity in a democratic society of a public policy derogation is one 
aspect of the broader test of proportionality. In Hauer, the Court had to determine 
whether the restriction by the implementation of a temporary ban on new vine planting 
of the right to property in its EC law version, translated from national constitutions 
and the Convention in the light of economic objectives, was proportionate to the 
Community objectives behind it; if not, the Community rule would have had to 
give way.” In Grogan, the Advocate General sought to test whether the restriction 
by injunction of the right to freedom of expression was proportionate to the value 
of the Member State policy behind it; if not, the Member State policy had to give 
way.” The objection to this is that restrictions by EC law and by Member State 
law are not of the same nature. The technique used in EC law is the same in both 
Hauer and Grogan: a method of resolving the inevitable clashes between the general 
interest and an individual right. However, the technique is independent of what is 
put in the balance: in SPUC v Grogan, it is a national fundamental right which 
may have to give way to a Community fundamental right, that is, to a right which 
will promote the Community interest in securing objectives by virtue of its functional 
position within derogations, because it is not necessary in a democratic society. 
In other words, the protection of life is never balanced directly against the provision 
of services; the values involved never clash within a technique. Yet the idea of the 
principle of proportionality, adopted from German law, is to achieve a balance 
between the individual and the general which best fits society according to the 
constitutional scheme. A fundamental right afforded by a Member State will be 
in the precarious position of derogation at the Court’s discretion precisely because 
there is in reality a clash between constitutions pursuing incompatible social goals 
according to different theories of what is fundamental to society and to the legal order. 

It is hardly surprising that Irish constitutional law and EC law should reach different 
conclusions.” When SPUC v Grogan was in the Supreme Court, Finlay CJ stated: 





73 Article F(2) of the Common Provisions states: 


The Union shall respect fundamental rights as guaranteed by the European Convention for the 
Protection of Human Rights and Fundamental Freedoms and as they result from the constitutional 
traditions common to the Member States as general principles of Community law. 


This Article does not mean that the EC is bound by the ECHR in the international law sense. Decisions 
of the ECJ which purport to apply the ECHR as EC law, and thus as part of the domestic law of 
the Member States, are not appealable to the European Court of Human Rights. A proposal by the 
Commission to bind the EC to the ECHR has not been followed — Memorandum of the Commission, 
4 April 1979, Suppl 2/79, Bull EC. 

74 op citn 17, p21. 

75 The restriction on the translated Member State right was held proportionate; op cit n 24, para 23. 

76 The Advocate General believed the particular restriction by the Member State right on the Community 
freedom to be proportionate on the facts; op cit n 4, pp 878—885. 

77 The English courts are also experiencing difficulty with proportionality in the Shop Acts saga, differing 
with the ECJ as to both the test and the result. See, for example, Stoke on Trent City Council v B & W 
plc [1991] 2 WLR 43. 
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I am satisfied that where an injunction is sought to protect a constitutional right, the only 
matter which could properly be capable of being weighed in a balance against the granting 
of such protection would be another competing constitutional right .. . Where the right sought 
to be protected is that of a life, there can be no question of a possible or putative right which 
might exist in European law as a corollary to a right to travel so as to avail of services, 
counterbalancing ... the necessity for an interlocutory injunction.” 


In Open Door Counselling, Finlay CJ had already said: ‘[N]o right could 
constitutionally arise to obtain information the purpose of the obtaining of which 
was to defeat the constitutional right to life of the unborn child.’ By contrast, in 
Grogan the Advocate General, in his judgment of the optimal balance of competing 
values in Community society, was willing to let only information by way of assistance 
pass the proportionality test. But this reprieve for Irish constitutional rights does 
not cover ‘other information ... and does not extend to measures restricting the 
freedom of movement of pregnant women or subjecting them to unsolicited examina- 
tion.’® The High Court in State v X referred to SPUC v Grogan and applied the 
test of proportionality but held the injunction proportional, because ‘in the absence 
of such a power the protection afforded to the right to life which the Constitution 
acknowledges would in many cases be worthless.’®! In the Supreme Court, the 
pregnant mother was allowed to travel because of the favourable balance of her 
right to life against that of the unborn according to the new constitutional test adopted 
in that case.* However, Finlay CJ expressed his future willingness to apply a 
priority of rights: ‘[I]f there was a stark contrast between the right of a mother of 
an unborn child to travel and the right to life of the unborn child, that right would 
necessarily have to take precedence over the right to travel.’ Only the right to life 
of the unborn and the right to life of the mother are on the same normative level 
and are capable of balancing each other; although there are two rights, they are 
both based on a single supreme value: life. The right to life is an exceptionless moral 
and legal norm, to which the very rationale of proportional balancing of effects, 
ends and means, and other rights is anathema. 

The categorisation of a Member State’s conflicting constitutional right as an area 
of discretion in public policy is itself not always accurate. The term may be an 
appropriate description of the national public interest in a case which involves the 
general protection of a right, such as in SPUC v Grogan and in Commission v 
Netherlands.* In that case, the Dutch government claimed that a law requiring a 
proportion of broadcasts to be made with Dutch technical assistance was justified 








78 op citn 58, p 699. 

79 Open Door Counselling [1988] ILRM 19, 27 (Supreme Court). Hamilton P in the High Court ([1987] 
ILRM 477, 500) stated: ‘The qualified right to privacy, the rights of association and freedom of 
expression and the right to disseminate information cannot be invoked to interfere with such a 
fundamental right as the right to life of the unborn, which is acknowledged by the Constitution of Ireland.’ 
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82 Finlay CJ gave what appears to be the majority test: ‘if it is established as a matter of probability 
that there is a real and substantial risk to the life as distinct from the health of the mother, which 
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p 701 per Walsh J, ‘The most basic of all human rights is life itself.’ 
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as a derogation from Article 59 EEC by protection of the freedom of expression 
of different viewpoints in Dutch society. But, in a case where, unlike State v X, 
the health of the mother but not her right to life was threatened, EC law would 
operate to override not only a policy but also the protection of a particular human 
life. The result would be the denial of a personal right to life, and the consequent 
loss of a particular life, by virtue of EC law rights related to information, travel 
and services. The general respect for fundamental rights observed in the actions 
of the Community executive and the executives of the Member States when acting 
under colour of Community law gives rise to a dangerous complacency about the 
state of the law. The intrusive structures and techniques of EC law may achieve 
the same result vis-a-vis a Member State’s constitutional right through the actions 
of private parties: the loss of a human life. To conclude: there is no safe haven 
for Member States’ fundamental rights under derogations. 


D The Normative Shaping of the European Union 


Or, rigidly screwing up right into wrong, did they convert a legal claim into a vexatious 
extortion? ... Goaded on with the ambition of intellectual sovereignty, were they ready to 
fly in the face of all magistracy, to fire churches, to massacre the priests of other descriptions, 
to pull down altars, and to make their way over the ruins of subverted governments to an 
empire of doctrine, sometimes flattering, sometimes forcing the consciences of men from 
the jurisdiction of public institutions into a submission to their personal authority, beginning 
with a claim of liberty and ending with an abuse of power?® 


When thirteen judges from thirteen legal systems (including Scotland) are obliged 
to decide cases in widely disparate fields under a new and complex legal system 
which each Member State, in addition to private parties, is trying to influence in 
its own favour, it is not surprising that they should give general objectives such 
prominence. It is not a question of conspiracy. The ECJ employs the legal techniques 
discussed above as a response to the conflicts between competences, fundamentals 
and legal theories, conflicts which can only increase with increased integration until 
uniformity in values, identities and theories is reached. The question is whether 
this response is the answer for the future European Union. The approfondissement 
of the normative structure of EC law was understandable when based on the belief 
that market objectives could be attained by overriding national discriminatory 
prejudice without much affecting national fundamental rights. SPUC v Grogan is 
the burial mound of this belief, and not just in one Member State. Ireland stands 
alone in elevating the right to life of the unborn to the status of a fundamental 
constitutional right. However, the concept of the protection of fundamental rights 
in Irish constitutional law has characteristics in common with other Member States: 
the protection of fundamental rights forms part of the foundation legal theory of 
justification, is an end in itself and helps achieve the realisation of an idea of the 
person which is one of the objectives of society. Where the rights conflict with 
economic interests, those interests give way, since economics is regarded as a means. 
Fundamental rights and social goals are in harmony. In contrast, by virtue of the 
application of the EC law techniques analysed above, where a human right and an 
economic objective conflict, it is the right, not the objective, which is modified 
to complement fundamental economic principles. The achievement of the fundamental 
freedoms is an end in itself since this is part of the Community’s overall economic 
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objective. In this way, fundamental rights and Treaty objectives are also in harmony. 
The problem is that the two harmonies are incompatible. This article has tried to 
point to the link between this incompatibility and the incompatibility between different 
legal theories of justification and, further, between competing conceptions of rational 
justification which are embedded in different traditions, incompatibilities which 
result in Community court—national court conflicts over the protection of fundamental 
rights. The current law of derogations cannot supply the solution because it is based 
on the functional balancing of incommensurables according to the calibration supplied 
by the Community court’s socio-economic vision. 

Does the Treaty on European Union solve the problem? Although the Treaty is 
primarily concerned with economic and monetary union, Articles on human rights 
do appear to address the problem. However, the Treaty does not change the 
techniques and categories of EC law through which Member States’ constitutional 
rights are handled. The EC legal system is already formed, as SPUC v Grogan 
and Re the Draft European Economic Area have demonstrated. Article B of the 
Common Provisions provides, as one of the objectives of the Union: ‘to maintain 
in full the “acquis communautaire” and build on it.” The Member States are 
reiterating in the Treaty what the Court has already decided — in the words of the 
Preamble, ‘Confirming their attachment to the principles of liberty, democracy and 
respect for human rights and fundamental freedoms and the rule of law,’ concepts 
which are given meaning by the Court through the techniques discussed above to 
achieve a Community law harmony with its transnational economic objectives. Article 
F.2, which proclaims ‘The Union shall respect fundamental rights, as guaranteed 
by the European Convention . .. and as they result from the constitutional traditions 
common to the Member States,’ comes twelve years after the formulation in 
Hauer® and does not bind the Community to the Convention. Does the Protocol 
and the Solemn Declaration solve the specific problem with the right to life of the 
unborn?® The Declaration on its face conflicts with the Protocol. If the Court 
interprets the Protocol in the light of the Declaration (which it is not bound to do), 
then the state of EC law is as it was after SPUC v Grogan: the ECJ and the Irish 
Supreme Court are on a collision course. 

There are two ways to tackle this gulf between Member States’ and EC systems 
of fundamental rights. The first is to bridge it by harmonisation of social objectives, 
foundation legal theories of justification, individual rights and legal values, each 


86 qv MacIntyre, Whose Justice? Which Rationality? (London: Duckworth, 1988). 

87 op cit n 24. 

88 op cit n 73. That the EC was not already bound was confirmed by the European Commission of” 
Human Rights in Re the European School in Brussels: D v Belgium [1987] 2 CMLR 57. 

89 The text of the Declaration is: 


The High Contracting Parties to the Treaty on European Union signed at Maastricht on the 
7th day of February 1992, 

Having considered the terms of Protocol No 17 to the said Treaty on European Union which is 
annexed to that Treaty and to the Treaties establishing the European Communities, 

Hereby give the following level interpretation: that it was and is their intention that the protocol 
shall not limit freedom either to travel between Member States or, in accordance with conditions 
which may be laid down, in conformity with Community law, by Irish legislation, to obtain or 
make available in Ireland information relating to services lawfully available in Member States. 
At the same time the High Contrating Parties solemnly declare that, in the event of a future 
constitutional amendment in Ireland which concerns the subject-matter of Article 40.3.3 of the 
Constitution of Ireland and which does not conflict with the intention of the High Contracting 
Parties hereinbefore expressed, they will, following the entry into force of the Treaty on European 
Union, be favourably disposed to amending the said protocol so as to extend its application to 
such constitutional amendment if Ireland so requests. 
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of which is dependent on the other. This amounts to nothing less than one uniform 
European society shaped under a single Esperanto-type legal theory of fundamental 
rights” and a market construction of personhood. Under this theory, the rights of 
man are transformed into the rights of the Euro-market actor, to which national 
fundamental rights are subjugated where they conflict in objectives or effects. The 
second is to modify the application of the Community legal doctrine of supremacy 
by the formulation of a teleological jurisdictional rule. The proposal of this article, 
which could be achieved by ECJ jurisprudence or by Treaty modification, is as 
follows: 


The special type of rights embedded in national constitutions which are considered by the 
national courts (a) to express basic principles concerning life, liberty, religion and the family; 
(b) to have as their interpretive teleology a national vision of personhood and morality; and 
(c) to be fundamental to the legitimacy of the national legal system and the preservation of 
its concept of law; take precedence over European Community law within their field of 
application. 


The proposal is deliberately limited. The formulation is designed to avoid conflict 
with the necessary organisation of economic and social rights at the European level. 
For example, it would protect national conceptions of personal privacy in the physical, 
familial and moral senses, but could never on its terms extend to the privacy of 
commercial information. It is automatically limited in application to instances of 
disagreement over what is fundamental. Moreover, the jurisdictional protection is 
narrower than a constitutional court might like, since it does not cover constitutional 
rights whose preservation is not necessary for the preservation of the legitimacy 
and theoretical foundations on which the national system is based. However, the 
protection is broader than the ECJ might like, in the sense that the power of decision 
is given to the national courts. The Treaty on European Union supports this proposal 
by its promotion of subsidiarity (Article 3b), which should include not only legislative 
and executive, but also judicial subsidiarity, and in the stress on the preservation 
of national identity and culture, such as in Article F.1: ‘The Union shall respect 
the national identities of its Member States, whose systems of government are founded 
on the principles of democracy.’ Again, the meaning of the doctrine of supremacy 
of Community law for national constitutional law has changed since its first 
conditional acceptance, as SPUC v Grogan demonstrates. The exceptionless 
supremacy doctrine, combined with mushrooming competencies, multiplies the 
possible confrontations with constitutional courts.” It should be possible for the 





90 This appears to be the theory of the ‘comparative phenomenological approach’ advocated by Cappelletti, 
The Judicial Process in Comparative Perspective (Oxford, 1989). 

91 This is supported by Article 128(1) under the new Title IX on Culture added by the Treaty on European 
Union as an EEC policy. It provides: ‘The Community shall contribute to the flowering of the cultures 
of the Member States, while respecting their national and regional diversity, and at the same time 
bringing the common cultural heritage to the fore.’ Article 128(4) provides: ‘The Community shall 
take cultural aspects into account in its action under other provisions of this Treaty.’ Provision is 
made for the Council to adopt incentive measures. 

92 In Wunsche, op cit n 24, the Bundesverfassungsgericht made clear that Article 24(1) of the German 
Constitution, which allows sovereignty to be transferred to international institutions and the law of 
such institutions to render inapplicable conflicting internal law, does not permit the surrendering the 
identity or basic framework of the Constitution, the undermining of its essential structural parts, or 
the dispensation of ‘the legal provisions underlying the provisions of the Constitution on fundamental 
rights’ [emphasis added]. In Frontini v Ministero delle Finanze [1974] 2 CMLR 372, the Corte 
Costituzionale held that the EEC Treaty Ratification Act 1957 may be reviewed and the limits to 
sovereignty allowed by Article 11 of the Italian Constitution are only allowed for the purposes stated 
therein and cannot grant the EEC an unreviewable power to violate ‘the fundamental principles of 
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ECJ to treat the proposal as a modification, not a revolution, in the judicially 
developed doctrine of supremacy; the national constitutional courts could treat it 
as a narrow area of constitutional priority. The cost is limited to some potential 
loss of uniformity in the application of Community law. Thus, autonomy of 
Community law and its internal harmony of fundamentals and objectives would 
remain free to develop; the Member States’ legal systems would retain the identity 
and independent validity which are necessary bases for responsiveness to the critical 
moral and cultural choices of their peoples. 

The direction of the ECJ’s jurisprudence dealing with the effects of national 
fundamental rights appears from the Grogan case to be subject to an internal 
independent rationale and momentum towards objectives drawn from essentially 
economic Treaties between national governments. Under this rationale, the promotion 
of trade by the Court stands to override the promotion of life by a national constitution, 
Bunreacht na hEireann. Under this rationale, fundamental rights are shaped according 
to a market actor’s economic role in the transnational society under construction; 
fundamental rights are not implied by a person’s human and moral nature. The 
fundamentals of EC law depend on weighing the consequences of possible decisions 
according to liberal economic axioms; justification is not seen in terms of the 
fundamental nature of the principle, the right or the person as such. To return once 
more to Burke: 


Even commerce, and trade, and manufacture, the gods of our economical politicians, are 
themselves perhaps but creatures; are themselves but effects, which as first cause, we choose 
to worship. They certainly grew under the same shade in which learning flourished. They 
too may decay with their natural protecting principles. 


There is no logical limit to what can be analysed in market terms, but there are 
national constitutional limits which combine tradition, theory, experience, identity 
and belief. There is middle ground between the prohibition of usury and the promotion 
of abortion because it can constitute economic activity. SPUC v Grogan was the 
product of a contingent mode of legal thought which, if unchecked, will shape both 
the normative structure and the substance of fundamental rights in the European 
Union. 





our constitutional order or the inalienable rights of man.’ In SpA Fragd v Amministrazione delle Finanze 
(1989) 72 Revista di Diritto Internationale 103, the Corte Costituzionale considered that an EC rule 
which infringed the guarantee to judicial protection (Article 24 of the Costituzione), such as the 
declaration of the invalidity of an EC rule in an Article 177 reference having prospective effect only, 
would violate a fundamental principle and thus be non-applicable in Italy. See further G. Gaja, ‘New 
Developments in a Continuing Story: the Relationship between EEC Law and Italian Law’ (1990) 
27 CMLR 83; Schermers, ‘The Scales in Balance: National Constitutional Court v Court of Justice’ 
(1990) 27 CMLR 97. 


Postscript 

On 7 August 1992 the High Court in Dublin created a fresh constitutional crisis 
over the relationship between EC law and national law by allowing a permanent 
injunction sought by SPUC preventing 14 named student union leaders from 
distributing information on UK abortion services. 
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Joined Cases C-6/90 and C-9/90, Francovich and 
Bonafaci v Italy! 


Erika Szyszczak* 


From an early stage in its jurisprudence, the European Court of Justice has 
endeavoured to secure the binding nature of Community law in conjunction with 
the protection of individual rights. Delving into the Court’s case law, we see a host 
of reasons set out for allowing individuals to pursue their rights in the national courts 
against both the Member States and private parties: the creation of a new legal order, 
the transfer of sovereign rights, appeals to uniformity and efficacy. Through the 
doctrines of direct effect and indirect effect, individual rights in Community law 
have evolved to a high degree of protection. But problems arise where Member 
States are slow to implement Community obligations and where national courts are 
unable, or unwilling, to interpret national law so as to give effect to the supremacy 
of Community law. The EC Commission has repeatedly stressed the need to impress 
upon the Member States the importance of implementing Community law promptly 
and correctly if the Single Market is to be realised. Recent annual reports on the 
monitoring of Community law have shown an increased willingness on the part of 
the EC Commission to commence Article 169 EEC and Article 171 EEC actions 
against the Member States. However, the Interim Report on the implementation 
of the Single Market programme reveals that there are still long delays in transposing 
some measures into national law.* The EC Commission has drawn up guidelines 
for the monitoring of the implementation of the Single Market’ and a variety of 
measures have been taken to ensure that the Member States implement Community 
law correctly. Such measures include informing interested parties of the transposition 
of measures via databases accessible to the public, making texts of national trans- 
position available for scrutiny, encouraging the consolidation of Directives in certain 
fields and raising awareness of the Member States’ rate of transposition through 
periodic reports and Council discussions. 

Without the ability of individuals to enforce Community rights in the national 
courts, the original enforcement mechanisms contained in Articles 169 and 170 of 
the Treaty of Rome 1957 are limited. Individuals have no part to play in the 
process‘; they cannot compel the EC Commission to commence proceedings by 





*Lecturer in Law, London School of Economics. 


1 [1992] IRLR 84. 

2 See also the greater use of the ‘fidelity clause’ contained in Article 5 EEC: Temple-Lang, ‘Community 
Constitutional Law: Article 5 EEC’ (1990) 27 CMLR 645. 

3 See Seventh Annual Report to the European Parliament on Commission Monitoring of the Application 

of Community Law — 1989, OJ 1990 C232/1; Eighth Annual Report — 1990, OJ 1991 C338/1. 

SEC(91) 2491 final and COM(91) 549 final. 

COM(91) 473 final. 

Although individuals do play a major role in bringing infringements of Community law to the notice 

of the EC Commission. 
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the use of the action for inaction contained in Article 175 EEC or the action for 
annulment in Article 173 EEC.’ The Article 169 EEC process is delicate, secret 
and often protracted.’ Even if the outcome is successful, there is no genuine 
sanction against a Member State which refuses to abide by the Court’s ruling.’ The 
draft Treaty on Political Union now provides a sanction: under Article 171 the Court 
may impose a lump sum or penalty payment against a Member State which does 
not comply in time with a judgment of the Court.'° But an individual who has 
suffered loss through a Member State’s failure to guarantee her Community rights 
will not be compensated through this process. 

Another lacuna in the protection of individual rights is the lack of uniformity 
in national procedures and remedies for applying Community law at the national 
level. This is a major weakness in the Community system." Initially, the Court 
was reluctant to move beyond laying down minimal conditions for Community 
intervention in national procedures and remedies. These were that conditions attached 
to the procedural rules must not be less favourable than those relating to similar 
actions at the national level and that the rules must not be framed so as to render 
virtually impossible the exercise of directly effective Community rights.!"? In 
Comet v Produktschap," the Court argued that it may be possible to use Articles 
100—102 and 235 EEC as a means of unifying national procedures and remedies 
if the differences between the Member States are found to cause distortion or to 
‘affect the functioning of the common market. In the absence of Community legis- 
lation, the Court has eschewed its own reticence and launched into establishing a 
set of conditions and remedies to apply when dealing with a breach of Community 
law. For example, in Commission v Greece,“ three principles were applied: the 
national remedy must be effective (that is, it must be a real deterrent)"; the 
remedy must be available in national law for infringements of comparable national 
rights; and the remedy must be proportionate to the seriousness of the infringement 
of Community law. Recently, the Court has ruled that while a Member State may 
impose a limitation period on remedies, the limitation period will be subject to scrutiny 
and will not begin to run until a Member State has implemented the provisions of 
a Directive correctly.'* Incrementally, the Court has established a set of specific 
remedies” for breach of Community law: the right to judicial review,"* the right 
to restitution,” the right to interim relief at the national level where the legality 





7 Case 247/87, Star Fruit Company SA v Commission of the European Communities [1989] II ECR 291. 

8 For a comprehensive discussion, see Dashwood and White, ‘Enforcement Actions under Article 169 
and Article 170 EEC’ (1989) 14 ELR 388. 

9 See Mancini, ‘The Making of a Constitution for Europe’ (1989) 26 CMLR 596, 602. 

10 See the Special Issue: Maastricht Texts of the EEC Treaty [1992] 1 CMLR 573. 

11 See Curtin, ‘Prospects for a European Social Policy’ in Betten (ed), The Future of European Social 
Policy (Kluwer, Deventer, 1989) at p 146. 

12 See Case 33/76, Rewe-Zentralfinanze eG and Rewe Zentral Ag v Landwirtschaftskammer für das 
Saarland [1976] ECR 1989. 

13 Case 45/76, [1976] I ECR 2043, para 14. 

14 Case 68/88, [1989] ECR 2965. 

15 See Case 14/83, Von Colson and Kamann v Land Nordrhein-Westfalen [1984] II ECR 1891. 

16 Case C-208/90, Emmott v Minister for State and Social Welfare [1991] CMLR 894. 

17 Note also the resort to the general principles of law, for example, in Case 222/84, Johnston v Chief 
Constable of the Royal Ulster Constabulary [1986] II ECR 1651 where the Court invoked Articles 6 
and 13 of the European Convention on Human Rights and Fundamental Freedoms to elevate the principle 
of effective judicial protection into a fundamental principle of Community law. 

18 Case 222/86, Union Nationale des Entraîneurs et Cadres Techniques et Professionnels du Football 
(Unectef) v Heylens and Others [1987] MI ECR 4092. 

19 Case 240/87, Deville v Administration des Impôts [1988] IN ECR 3513. 
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of a Community act is being questioned” or the legality of a Member State’s 
action is being challenged.?! Francovich and Bonifaci v Italy has added an even 
more important dimension to individual rights and an impressive sanction against 
a Member State which fails to implement Community law: the right to damages. 


The Facts 


Francovich and Bonifaci was a claim brought by employees who had failed to recover 
sums of money owed to them by their employers. An attempt to harmonise the 
protection of employee rights in the event of an insolvency had been made in Council 
Directive 80/987/EEC.” The transitional period for this Directive ended on 
23 October 1983. Under Article 3(1) of the Directive, Member States were under 
a duty to take the measures necessary to ensure that a form of ‘guarantee institution’ 
would guarantee payment of employees’ outstanding employment related claims 
in the event of an employer’s insolvency. Under Article 3(2) the Member States 
were given three options as to the ‘given date’ to which the payment of any 
outstanding claims was to be guaranteed. Article 4 of the Directive gave the Member 
States the option to limit the liability of guarantee institutions to periods of three 
months or, in certain circumstances, eight weeks. The Member States were also 
given a discretion to set a ceiling on the guarantee of payments to avoid the payment 
of sums going beyond the objectives of the Directive. 

Italy failed to implement the provisions of the Directive and the EC Commission 
successfully brought an action under Article 169 EEC confirming that Italy was 
in breach of its obligations under Community law.” But still nothing was done to 
transpose the Directive into Italian law. The aggrieved plaintiffs commenced 
proceedings in the local Italian courts, seeking orders based on the direct effect 
of the provisions of the Directive ordering the Italian State to pay the sums of money 
owed. In the alternative, orders were sought against the Italian State, including an 
order for compensation, as a result of the losses incurred by Italy’s failure to transpose 
the provisions of Council Directive 80/987/EEC into Italian law. Both Italian courts 
referred three identical questions to the European Court of Justice under Article 177 
EEC. The questions raised novel and important issues over the future direction of 
Community law in the national courts. In the event, the Court addressed only the 
first question: 


1. Under Community law in force, can an individual who has suffered as a result of the 
failure by the State to implement Directive 80/987, which failure has been established by 
a judgment of the Court of Justice, require that State to comply with those provisions contained 
in it which are sufficiently precise and unconditional by relying directly on the Community 
rules against the Member State in order to obtain the guarantees which that Member State 
was to ensure, and in any event, is he entitled to claim damages suffered in respect of provisions 
which do not have that status? 











20 Joined Cases C-143/88 and C-92/89, Zuckerfabrik Suderdithmarschen AG v Hauptzollamt Itzehoe 
and Zuckerfabrik Soest GmbH v Hauptzollamt Paderborn (not yet reported). 

21 Case C-213/89, The Queen v Secretary of State for Transport, ex parte Factortame Ltd and Others 
[1990] ECR 2433. 

22 OJ L283/80. 

23 Case 22/87, Commission of the European Communities v Italian Republic [1989] ECR 143. For a 
fuller discussion, see R. Nielsen and E. Szyszczak, The Social Dimension of the European Community, 
Ch 4. 
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New Parameters for the Doctrine of Direct Effect? 


In ascertaining whether the provisions of Council Directive 80/987/EEC gave rise 
to directly effective rights, the Court worked within three questions: 


(1) Are the potential beneficiaries clearly identifiable? 
(2) Is the content of the guarantee unconditional and sufficiently precise? 
(3) Is the identity of the debtor ascertainable? 


(1) Are the Potential Beneficiaries Clearly Identifiable? 


Referring to its judgment in Becker v Finanzamt Miinster-Innenstadt,* the Court 
examined the language of Articles 1 and 2 of the Directive and held that it was 
sufficiently clear, precise and unconditional in order to identify the beneficiaries 
of the rights. A national judge only had to look to see if an individual had the status 
of employee under national law, whether she was excluded from the scope of the 
Directive under Article 1(2) and the Annex to the Directive and whether one of 
the cases of insolvency set out in Article 2 of the Directive existed. 


(2) Is the Content of the Guarantee Unconditional and Sufficiently 
Precise? 


Looking at the content of the guarantee contained in Articles 3 and 4 of the Directive, 
the Member States clearly enjoyed a wide element of discretion as to the length 
and amount of compensation guaranteed. Despite this wide choice, the Court found 
that it was possible to discern a ‘minimum guarantee’ settled at the date involving 
the least onerous financial consequences for the guarantee institution. The fact that 
the wide discretion enjoyed by the Member States in implementing the Directive 
did not negate the application of direct effect adds a new element to the criteria 
for direct effect. The Court held that it was implicit in its case law that a multiplicity 
of alternatives available to achieve the result of a Directive does not preclude a 
finding of direct effect where the substance of the rights can be found with sufficient 
precision with reference to the provisions of the Directive. But, as Curtin points 
out,”6 this claim is both disingenuous and a radically new direction for the Court 
to take. In the previous case law, the Member States had no discretion in relation 
to the end to be achieved and could only choose between a ‘levelling up’ or a ‘levelling 
down’ approach to introducing equality in state social security schemes. Within 
Council Directive 80/987/EEC, the Member States were left with a wide range of 
options as to the length and amount of the guarantee. Curtin also makes the pertinent 
point that the Court held back from imposing the severest obligation upon the Member 
States — which would have been in line with the general principles of the Treaty 
of Rome 1957?’ and previous case law of the Court.” Perhaps this represents a 
realistic legal approach to the exigencies of the economic recession which may 
dominate the future direction of Community social law. 





24 Case 8/81, [1982] I ECR 53. 

25 Pointing to Case 286/85, McDermott and Cotter v Minister for Social Welfare and Attorney General 
[1987] II ECR 1453, and Case 71/85, State of the Netherlands v Federatie Nederlandse Vakbeweging 
[1986] ECR 3855. 

26 ‘State Liability Under Community Law: A New Remedy for Private Parties’ (1992) 21 ILJ 74. 

27 See Article 2, ‘The Community shall have as its task ... to promote ... an accelerated raising of 
the standard of living.’ 

28 See Case 43/75, Defrenne v Sabena (No 2) [1976] I ECR 455, para 15. 
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(3) Is the Identity of the Debtor Ascertainable? 


The stumbling block for a finding of direct effect came in the form of identifying 
the debtor of the guarantee. Under Article 5 of the Directive, the Member States 
were under a duty to establish an appropriate institutional framework and were given 
a wide discretion in establishing the organisation, financing and operation of the 
guarantee institutions. Article 5(b) envisaged the possibility of financing an institution 
from public funds. The EC Commission had argued that this could give rise to state 
liability for the guarantee in the absence of any other form of implementation of 
the Directive’s obligations. The Court could not accept this argument and found 
the provision conditional. The duty to pay the guarantee could not devolve upon 
the Member States merely because this was one of the options open to the Member 
States. The duty placed upon the Member States was only to organise the institutional 
arrangements for paying the guarantee. Since the identity of the appropriate debtor 
could not be ascertained, it was held that the provisions of the Directive could not 
give rise to directly effective rights for individuals before the national courts. 


Suing the State for Damages for Breach of Community Law 


The second part of the first question raised before the Court was the issue of whether 
there was a basis in Community law for the state to incur liability for failure to 
transpose Community obligations into national law. Not surprisingly, all the inter-. 
vening governments of the Member States rejected the possibility of such an 
action.? The EC Commission supported the claim but argued that the Court should 
only look at the provisions of the particular Directive at issue rather than state a 
general principle of Community law. Advocate General Mischo opted for a dynamic 
approach which was accepted by the Court. This novel point of Community law 
was dealt with in two stages. 


The Principle of State Liability 


First, the Court dealt with the question of state liability for breach of Community 
law. Recalling its by now classic and well-rehearsed case law on the nature of the 
Community legal order, the Court pointed to the propensity of Community law to 
create rights for private individuals which it is the duty of the national courts to 
protect. The Court went on to state that the efficacy of Community law may be 
jeopardised if the protection of individual rights did not include the possibility of 
obtaining compensation for loss incurred as a result of the breach of Community 
law committed by the State itself. This was particularly necessary where the full 
effect of Community law depended upon implementation at the national level and 
where, in the absence of implementing legislation, private individuals would be 
precluded from enforcing their Community rights. To reinforce the location of the 
source of this obligation in Community law, the Court prays in aid the ‘fidelity 
clause’ of Article 5 EEC which provides a general obligation of goodwill and 
co-operation. Part of this obligation is the duty to make good the unlawful conse- 


29 The Italian, British, German and Dutch governments intervened in the case. 

30 Case 26/62, Van Gend en Loos [1963] ECR 1; Case 6/64, Costa v ENEL [1964] ECR 385; Case 
106/77, Amministrazione delle Finanze dello Stato v Simmenthal SpA [1978] II ECR 629; Case C-213/89, 
The Queen v Secretary of State for Transport, ex parte Factortame Ltd and Others [1990] ECR 2433. 
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quences of a breach of Community law.?! Later in the judgment, the Court also 
refers to the mandatory nature of Directives outlined in Article 189 EEC. Although 
the Court refers to the successful infringement action brought against Italy for failing 
to implement Council Directive 80/987/EEC, it did not impose the additional 
requirement (proposed by the Advocate General in the alternative) that state liability 
could only ensue after a finding of a violation of Community law under either Article 
169 EEC or Article 171 EEC. This approach is consistent with an earlier ruling 
where the Court held that rights accruing to individuals derive from the actual 
provisions of the directly effective Community law and not from the judgment of 
the Court.” 


The Conditions of State Liability 


The Court then went on to discuss the conditions which must be fulfilled before 
state liability is incurred. Here, the Court rejected the advice of its Advocate General. 
He had drawn a parallel with the Community’s liability for non-contractual liability 
under Article 215 EEC. However, under this head of liability very few claims have 
been met as a result of the proviso added to the wording of Article 215 EEC by 
the Court, that liability will only arise where there has been a flagrant breach of 
a superior rule of law designed to protect the individual. The Court held back 
from veiling the Member States with this protective shroud and, instead, stated that 
the nature of state liability under Community law would depend upon the nature 
of the breach of Community law which caused the damage. In the Francovich type 
of situation where a Member State had failed to enact the requisite implementing 
legislation, three conditions must be fulfilled. First, the objective sought by the 
Directive must include the creation of individual rights. Second, the content of the 
rights must be ascertainable from the provisions of the Directive itself. Third, there 
must be a causal link between the breach of duty on the part of the State and the 
losses incurred by individuals. Future case law will presumably determine the 
conditions for liability for other kinds of breaches of Community law. It will be 
interesting to see if a distinction is made between non-feasance and mis-feasance 
when determining these conditions. 

In the absence of Community rules, the criteria for assessing damage and the 
procedural and jurisdictional rules governing the action for damages are located 
in national law.** Surprisingly, there is no temporal limitation attached to the 
ruling. Advocate General Mischo had suggested the use of this limiting device on 
the grounds that the existence of the Community obligation had been uncertain until 
explicitly raised in Francovich, and its consequences for the Member States would 
be far-reaching in financial terms. 


The Consequences of Francovich 


Undoubtedly, Francovich will have far-reaching consequences, not least for the 





31 cf the analogous provision under Article 86 ECSC and the judgment in Case 6/60, Humblet v Belgian 
State [1960] ECR 559. 

32 This would follow from joined Cases 314—316 and 83/82, Procureur de la République et Comité 
National de Défense contre I’Alcoolisme v Alex Waterkeyn and Others [1982] V ECR 4337. 

33 Case 5/71, Aktien-Zuckerfabrik Schéppenstedt v Council [1971] ECR 975, 984. 

34 Case 60/75, Carmine Antonio Russo v Azienda di Stato per gli Interventi sul Mercato Agricolo (AIMA) 
[1976] I ECR 45; Case 33/76, Rewe-Zentralfinanz eG and Rewe-Zentral AG v Landwirtschaftskammer 
fiir das Saarland [1976] II ECR 1989; Case 158/80, Rewe-Handelsgesellschaft Nord GmbH und 
Rewe-Markt Steffen v Hauptzollamt Kiel [1981] Il ECR 1805. 
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United Kingdom. Of greatest significance is the implicit ‘overruling’ of the distinction 
between private law rights and public law rights developed by the Court of Appeal 
in Bourgoin SA v Ministry of Agriculture, Fisheries and Food.” But there are 
difficult issues to be grappled with. Although the European Court of Justice has 
attempted to use the concept of indirect effect as a means of widening individual 
access to rights in Directives and parts of ‘soft law,’ the experience of the United 
Kingdom has shown an unwillingness on the part of the judiciary to interpret legisla- 
tion pre-dating a Directive to conform with the obligations imposed by the 
Directive.2’ Prior to Francovich, the individual litigants affected had no remedy. 
Already actions are contemplated against the United Kingdom government as a result 
of its alleged failure to transpose the rulings of the Court on the scope of the Equal 
Treatment Directive 76/207/EEC into national law. What is interesting in the Duke, 
Finnegan and Webb situations is that the ‘failure to legislate’ is based largely on 
the failure to adjust national law deemed by the government to comply with the 
Equal Treatment Directive 76/207/EEC with the subsequent interpretation by the 
European Court of Justice, compounded with the judiciary’s inability to reconcile 
the national law with Community law. These questions raise the thorny constitutional 
issue of whether liability on the part of the State extends to liability as a result of 
a breach of Community law by an institution which claims independence from the 
executive and the legislature under the national constitution. The breach of Com- 
munity law by a judicial failure to interpret either Community law or national Jaw 
so as to conform with Community legislation or rulings by the European Court of 
Justice would amount to an act of misfeasance as well as raising the issue of non- 
feasance in terms of a State’s failure to legislate. We might draw parallels with 
Article 169 EEC. In Commission of the EC v Belgium Wood, the Court stated 
unequivocally: 

the liability of a Member State arises whatever the agency of the State whose action or inaction 


is the cause of the failure to fulfil its obligations, even in the case of a constitutionally 
independent institution.*® 


This view is repeated in Commission v Italy: 


under Article 169 of the Treaty, the Member States are liable no matter which organ of the 
State is responsible for the failure, and that Member State may not plead provisions, practices 
or circumstances existing in its internal legal system in order to justify a failure to comply 
with the obligations and time limits under Community Directives. 


In acknowledging that the State may be liable for different kinds of breaches of 
Community law, the possibility of the State being held responsible for the acts of 
the judiciary cannot be ruled out. However, to impose such liability on the part 
of the State for the actions of the judiciary may well infringe human rights principles 
developed by the Court. Throughout Western Europe, the independence of the 
judiciary is an established constitutional principle. Similarly, the guarantee is seen 
in several international human rights codes. The Court has accepted that both 
sources provide inspiration for the development of human rights in the Community 








35 [1985] 3 All ER 585. 

36 Case C-322/88, Grimaldi v Fonds des Maladies Professionelles [1989] II ECR 4407. 

37 See Duke v GEC Reliance Ltd [1988] AC 618; Finnegan v Clowney Youth Training Programme Lid 
[1990] 2 All ER 546; Marshall v Southampton and South West Hampshire Area Health Authority 
(Teaching) [1990] 3 CMLR 425; Webb v EMO Cargo (UK) Ltd [1992] 1 CMLR 793. 

38 Case 77/69, [1970] ECR 243, para 15. 

39 Case 52/75, [1976] ECR 277, para 14. 

40 See for example, Basic Principles on the Independence of the Judiciary, Seventh United Nations 
Congress on the Prevention of Crime and Treatment of Offenders, UN Resolution 40/32, 1985. 
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legal order.“ A more diplomatic approach would be the use of Article 5 EEC to 
hold a Member State responsible for failing to take action (in, say, the form of 
remedial legislation) whenever an inconsistency between Community law and national 
law cannot be resolved by judicial interpretation. 

Until the ruling in Francovich, it was settled case law that where Community 
law did not give rise to direct effects it could not be relied upon in the national 
courts to create enforceable rights. The idea of national authorities being liable for 
either failing to implement Community obligations or allowing national law to conflict 
with Community provisions had been raised in the national courts. For example, 
in Enichem Base v Commune Di Cinisello Balsamo,® the Regional Administrative 
Court of Lombardy had raised the issue but, since the Directive in question did 
not give rise to direct effects, the Court ruled that there was no need to reply to 
this question.” The issue of state liability for failure to implement directly effective 
Community provisions had also been raised in the Irish courts but was not pursued 
in the preliminary references.“ In being prepared to lay down the conditions for 
the action in the national courts, Francovich signifies both a change in direction 
and greater confidence on the part of the Court, since it hedged the issue of laying 
down the substantive conditions for the Community cause of action in its earlier 
ruling in Factortame.* Arguably, the ruling in Francovich is part of a new dimen- 
sion to the development of Community law, since the outcome of the ruling permits 
the national courts a greater involvement in the enforcement of Community rights. 
Alongside the cases of Emmott, Factortame” and Zuckerfabrik, the ruling in 
Francovich represents a major shift towards the greater co-ordination and harnessing 
of the national legal systems into a federal Community system.” 





41 See Case 4/73, Nold v Commission [1974] ECR 491; Case 224/84, Johnston v Royal Ulster Constabulary 
[1986] ECR 1651; Cases 46/87 and 227/88, Hoechst AG v Commission [1989] IN ECR 2859; and 
Case 374/87, Orkem v Commission [1989] HI ECR 3283. 

42 Case 380/87, [1989] ECR 2491. 

43 cf Barav, (1991) NLJ 1584, who ‘distinguishes’ Enichem and Francovich on the ground that whereas 
in Francovich the Directive in question was found to be designed to create rights for the benefit of 
employees and could give rise to direct effects in relation to the content of the guarantee, in Enichem 
no rights at all were created or intended to be created for individuals. 

44 See Curtin, ‘Directives: The Effectiveness of Judicial Protection of Individual Rights’ (1990) 27 CMLR 
709, 739. 

45 supra n 21. 

46 supran 16. 

47 supra n21. 

48 Joined Cases C-143/88 and C-92/89 (not yet reported). 

49 See Schermers (1992) 29 CMLR 133, who argues that we are now entering a new phase of Community 
law attainable only after the total acceptance of the supremacy of Community law by the national 
courts. What is interesting is that the Court sees this line of cases as a natural progression in its own 
line of thinking rather than any new or radical departure. In Francovich, the Court digs deep into 
its established case law; throughout there is constant referencing back to the basic principles to find 
the basis of the ‘new’ remedy in Community law. 
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Measures in Misrepresentation: Recent Steps in 
Awarding Damages 


Joan Wadsley* 


Claims under the Misrepresentation Act 1967 are probably dealt with very effectively 
in practice, but nobody could realistically maintain that the interaction of the remedies 
available under the Act and at common law is notable for simplicity or clarity. Even 
though the Act is now a quarter of a century old, some of its intricacies are still 
being disentangled by the courts; indeed, three recent decisions on damages for 
misrepresentation demonstrate well the complexity of the remedies and the artificiality 
of the wording of the Act. 

To make sense of the provisions of the Act requires some understanding of the 
background and of the way in which the remedies for misrepresentation were 
developed. As is well known, at common law the courts had only allowed damages 
for fraudulent misrepresentation in the tort of deceit'; the only remedy for innocent 
or negligent misrepresentation was rescission of the contract, if it was available, 
together with a limited payment — an indemnity — in some cases. By 1963, the 
need for an effective action for negligent misrepresentation had become so apparent 
that the courts introduced the remedy in the case of Hedley Byrne v Heller? which 
has since proved so potent. Almost simultaneously, parallel developments resulted 
in the Misrepresentation Act 1967. Section 2(1) of the Act went a long way towards 
providing an effective general remedy for misrepresentation, but although it might 
in certain circumstances replace or supplement the common law remedies in tort 
— Hedley Byrne for negligent and the tort of deceit for fraudulent misrepresentation 
— it has not removed the need for them. For the plaintiff, however, the statutory 
remedy does have the advantage over both common law alternatives to the extent 
that it reverses the burden of proof in his favour, so that he need do no more 
than show that the defendant (who must be a party to the contract) has made a 
misrepresentation on which he, the plaintiff, has relied and thereby suffered a loss. 

Although liability under the Act is relatively easy to establish, in other respects 
the statutory remedy is far from simple, partly because of the ‘fiction of fraud’? 
used as the basis of liability and also because of the intricacy of the remedies available 
to plaintiffs. In view of this complex interaction, a brief reminder of the remedies 
for misrepresentation may be useful as an introduction. 

The plaintiff will probably first consider whether the statement was intended as 
a term of the contract. If he can establish this, he may recover contractual (‘loss 





*Faculty of Law, University of Bristol. 


1 Derry v Peek (1889) ‘14 App Cas 337. 

2 [1964] AC 465. 

3s 2(1) reads: ‘Where a person has entered into a contract after a misrepresentation has been made 
to him by another party thereto and as a result thereof he has suffered loss, then, if the person making 
the misrepresentation would be liable in damages in respect thereof had the misrepresentation been 
made fraudulently, that person shall be so liable notwithstanding that the misrepresentation was not 
made fraudulently, unless he proves that he had reasonable ground to believe and did believe up to 
the time the contract was made that the facts represented were true.’ (The words in italics are often 
known as the ‘fiction of fraud.’) Atiyah and Treitel, in an article in (1967) 30 MLR 369, commented 
that some of the reforms were enacted in a manner which is ‘quite extraordinarily tortuous and obscure,’ 
criticising the fiction of fraud in particular (at p 371). The fiction did have precursors: a similar liability 
had been imposed on company directors after Derry v Peek in the Directors Liability Act 1890, s 3. 


698 


September 1992] Measures in Misrepresentation 


of bargain’*) damages for breach of condition or of warranty. The rule governing 
remoteness in contract is the familiar one that loss which was within the reasonable 
contemplation of the parties is recoverable. Second (necessarily, if there is no 
contract between representee and representor), he could claim under the existing 
tort remedies: for deceit, if the high burden of proof can be discharged; or for 
negligence, if there has been a breach of a duty of care under Hedley Byrne. The 
measures of damages will clearly be tortious (‘out of pocket’*), but the question 
of remoteness of damages is more tricky: for negligence, remoteness is governed 
by reasonable foreseeability (differing from the contractual rule’); but for deceit, 
the defendant will probably have to compensate for all actual damage directly flowing 
from the fraudulent inducement.*® 

From the point of view of liability, the alternative and most practical solution,’ 
if there is a contract between the parties but the statement is not a term of it, is 
to sue under section 2(1) of the Act. Here, though, the question of damages has 
given rise to difficulties: there was long a doubt as to which was the appropriate 
measure of damages"; there were proponents of the contractual measure, but in 
recent years it has become tentatively accepted that the tort measure is the correct 
one.'' But even the gradual acknowledgement that the measure of damages is 
tortious has not allowed general agreement as to the correct test for remoteness 
of damage. Although on the face of it there is no reason why remoteness here should 
be different from that in Hedley Byrne and most other torts, one interpretation of 
the tortuous wording of the section (the ‘fiction of fraud’) might imply that the more 
generous rule for deceit is appropriate. !? 

In practice, the difficulty of choosing between such complex alternatives is probably 
avoided by making alternative claims on the same facts, leaving the selection of 
the appropriate basis for any particular claim up to the judge who, one suspects, 
will be guided by his feel for the specific facts (and the merits) of the case before 
him. The three cases to be discussed in this note, however, are of some interest 
because some of the complexities of the remedies did require explicit discussion. 

The first of the three was Naughten v O’Callaghan."3 This was a case at first 
instance which concerned a colt called Fondu which had been bought with an incorrect 
pedigree for 26,000 guineas. Fondu was not a success on the racecourse and, after 
two racing seasons, his value had fallen to £1,500. The plaintiffs only then discovered 
the error in the pedigree; one year and considerable further training expenses 
afterwards, the plaintiffs tried to repudiate the contract and recover the purchase 


That is, to put him in the same situation as if the misrepresentation had been true (Smith Kline French 
Laboratories v Long [1989] 1 WLR 1): usually this will be ‘expectation’ loss. 

Hadley v Baxendale (1854) 9 Exch 341; Victoria Laundry v Newman [1949] 2 KB 528. 

To put the victim into the situation he would have been in had the misrepresentation not been made: 
‘reliance’ loss. 

The Heron II [1969] 1 AC 350; the difference in the two remoteness tests was further considered 
in H. Parsons (Livestock) v Uttley Ingham & Co [1978] QB 791. 

8 Doyle v Olby [1969] 2 QB 158, p 167 per Lord Denning. Lord Denning distinguished clearly between 
measure of damage and consequential loss, commenting that Lord Collins in an earlier authority ‘seems 
to have overlooked consequential damages.’ 

9 There may also be the possibility of suing under a collateral contract. 

10 The whole process has taken 20 years, according to McGregor on Damages. Taylor, (1982)45 MLR 139, 
gives a helpful discussion of the authorities. 

11 This issue was discussed in the recent case of Royscot Trust v Rogerson, discussed in this note. McGregor 
on Damages (15th ed, para 1720) considers that the matter was settled (in favour of the tort measure 
— ‘a happy result’) by the judgment of Winn LJ in Doyle v Olby [1969] 2 QB 158. 

12 This point was also considered in Royscot Trust v Rogerson. 

13 £1990} 3 All ER 191. 
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price, training fees and expenses. A special difficulty arose in the case, however, 
in that if Fondu had been correctly described he would at the time of the purchase 
have been worth about 23,500 guineas — not much less than the plaintiffs paid for 
him — although not to the plaintiffs themselves, since it was clear that if he had 
been,correctly described, they would not have bought him. His true pedigree related 
to horses which had been successful on dirt tracks in America, rather than on turf,. 
as the plaintiffs required. 

Two separate aspects of the plaintiffs’ claim had to be considered: (a) the plaintiffs’ 
claim for the difference in value between 26,000 guinéas and £1,500 (the defendants 
argued in reply that the appropriate measure of damages was the difference between 
the purchase price and Fondu’s value at the time of the purchase — 26,000 guineas 
less 23,500 guineas); and (b) the plaintiffs’ claim for the cost of training and upkeep 
for Fondu until discovery of the true pedigree and for some reasonable time after that. 

Although the plaintiffs had sued in contract as well as misrepresentation, Waller J 
decided they were not seeking loss of bargain damages but claiming in effect for 
money expended in reliance on the misrepresentation, and he considered the question 
of damages under section 2(1). As far as the first claim, for the difference in value, 
was concerned, the choice of the date on which damages were to be assessed was 
clearly crucial. If the plaintiffs were to recover the whole sum they claimed, damages 
would have to be assessed as at the date of the discovery of the true pedigree rather 
than at the date of purchase. The judge regarded the normal measure in tort (to 
put the plaintiffs in the position they would have been in if the representation had 
not been made) as applicable to claims under the section, and he thought, using 
the analogy of the purchase of shares'* (which are also apt to change their value 
over time), that the normal measure would here be the purchase price less the actual 
value at the time of acquisition (this would have given the plaintiffs damages for 
only 26,000 guineas less 23,500 guineas). However, making the assumption that 
the assessment of damages under section 2(1) is the same as in a claim for fraud 
and basing himself on the judgment of Winn LJ in Doyle v Olby,'> Waller J held 
that this was not a rigid rule. The starting point was not, he thought, ‘the normal 
measure’ and then a consideration of the consequential damages — rather, damages 
were all assessed by reference to what had been done after the purchase. 

Looking at the facts of the case, Waller J decided that the circumstances were 
sufficiently unusual to make it unjust not to allow the plaintiffs to recover the loss 
for the whole fall in value, although this fall had taken place long after the sale. 
His reasons were that the horse was a different animal altogether'®; the plaintiffs 
would have sold Fondu directly if they had heard of the misrepresentation within 





l4 From McGregor on Damages, 15th ed, para 1724. Many of the cases about change in value over 
time do relate to shares, which is interesting because the relevant statutory remedy is the precursor 
of s 2(1) of the Misrepresentation Act, the Directors Liability Act 1890, s 3 (and the Companies Acts) 
where the measure is the same as in an action for deceit. However, there are other torts (like conversion) 
where property has changed value over time and where the later of two dates can be used for assessing 
damages; the difference in value may then be regarded as a consequential loss for which damages 
are recoverable (not unlike the situation here): McGregor, para 617. 

15 [1969] 2 QB 158, at p 168: ‘the proper starting point for any court called on to consider what damages 
are recoverable by the defrauded person is to compare his position before the representation was made 
to him with his position after it, brought about by that representation, always bearing in mind that 
no element in the consequential position can be regarded as attributable loss and damage if it be too 
remote a consequence: it will be too remote not necessarily because it was not contemplated by the 
representor but in any case where the person deceived has not himself behaved with reasonable prudence, 
reasonable common sense or can in any true sense be said to have been the author of his own misfortune. 
The damage that he seeks to recover must have flowed directly from the fraud perpetrated on him.’ 

16 Interestingly, no claim was brought in mistake. 
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a day or two; Fondu was not a commodity to be simply sold on; and the fall in 
his value was special to him, not due to racehorses in general. 

The plaintiffs therefore were allowed to recover the difference between the 26,000 
guineas Fondu had cost and the £1,500 he was worth at the time the misrepresentation 
was discovered. Significantly, then, although Waller J took tort as the basis of 
damages, some of his reasons — and the result — perhaps tend towards loss of 
bargain or expectation damages rather than pure reliance loss. 

On the second head of claim, it was the issue of consequential loss which had 
to be considered. Waller J, again basing himself on Winn LJ’s test in Doyle v Olby, 
held that the cost of training and upkeep should be recoverable, though only until 
the date on which the plaintiffs discovered Fondu’s true pedigree. Waller J regarded 
the expenditure on Fondu up to that point as directly resulting from the contract 
the plaintiffs had entered into in reliance on the misrepresentation; he refused to 
speculate whether the plaintiffs would otherwise have spent the same money on 
another colt. The plaintiffs therefore probably recovered more damages for their 
consequential loss on the Doyle v Olby test than they might have done on the 
reasonable foreseeability test. 

In the second of our cases, Royscot Trust v Rogerson,” Doyle v Olby was again 
applied in connection with the measure of damages under section 2(1). The facts 
of Royscot were straightforward and concerned a hire purchase transaction where 
a car dealer, the defendant, sold a customer a car costing £7,600. The customer 
was to pay by means of a hire-purchase agreement with the plaintiff, a finance 
company. The arrangement was that the customer would pay the dealer a deposit 
of £1,200 and the finance company would pay him the balance (£6,400) of the price. 
The customer was to repay the company in monthly instalments, but in due course 
defaulted and wrongfully sold the car. 

The company could and did sue the customer, but decided also to sue the dealer 
for misrepresentation. The dealer had told the company that the total price payable 
on the car was £8,000 and that the amount of the deposit was £1,600 — the company 
would not accept transactions unless the deposit was at least 20 per cent of the price. 
The company had relied on this statement in advancing the money to the dealer. 
The court referred to this misrepresentation as ‘innocent,’ and it was dealt with 
as giving rise to liability under section 2(1) of the Act.'* 

The trial judge held that the defendant was liable for £1,600 — the amount of 
the extra advance the company had been induced to make (ie: the difference 
between £6,400, the sum actually advanced and £4,800, the sum which would have 
been advanced had the £1,200 deposit actually represented 20 per cent of the purchase 
price, which then would have been £6,000). On appeal, whereas the dealer argued 
that damages should be assessed as nil, the company claimed its full loss of £3,625 
(ie the difference between the £6,400 it had paid to the dealer and the amount of 
the instalments the customer had in fact paid). The Court of Appeal decided in favour 
of the company in allowing it to recover its full loss from the dealer (less any sums 
received from the customer). The reasons for this decision bring into sharp focus 
the basis of assessment of damages under section 2(1) of the Act. 

As a first step, the court considered whether the tort or the contract measure was 








17 [1991] 3 All ER 294 (CA). 

18 The word ‘innocent’ is frequently used to describe statements where the misrepresentor has not or 
could not discharge the burden of proof under s 2(1) to bring himself within the protection of s 2(2), 
but since almost all such statements are presumably made negligently or fraudulently, the use of the 
word seems imprecise. 
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the correct test for assessment of damages under section 2(1). After reviewing the 
authorities, Balcombe LJ took the view that disputes on this point are a thing of 
the past: it is now settled ‘despite the initial aberrations’ that the tort measure is 
correct and that the plaintiff should be put in the same position, as far as money 
can do it, as he would have been in if he had not sustained the wrong. This statement 
seems to settle any remaining doubt as to the correct test for measure of damages 
under the section, and is therefore welcome. 

The court then went on to consider another point which has been in doubt — 
viz, the question whether the measure should be that ‘where the tort is that of 
fraudulent misrepresentation or ... where the tort is negligence at common law’ 
— and went on to hold (implicitly bearing out Waller J’s assumption in Naughten 
v O’Callaghan) that the Doyle v Olby fraud test, not the negligence test, should 
be used under section 2(1). The result was that the defendant dealer was held liable 
to pay all the losses which had flowed from the misrepresentation, whether they 
were foreseeable or not, and the finance company was therefore able to recover 
its full loss from the dealer. 

The reasoning of the court raises an important matter of principle: the Court of 
Appeal has now sanctioned the use of the (relatively generous) test appropriate for 
fraud in all cases of misrepresentation falling under section 2(1) of the Act, although 
such cases are just as likely to be negligent misrepresentations as fraudulent ones. 
The use of the fraud measure in a case like Royscot, where the defendant was said 
to be ‘innocent,’ looks paradoxical and is not likely to make the law clearer or simpler. 
The court felt constrained, however, by the plain words of the section, holding that 
the only possible interpretation’? of the words of the section (the ‘fiction of 
fraud’) was that the defendant should be liable in damages as if the misrepresen- 
tation had been made fraudulently. In so holding, Balcombe LJ relied on the original 
opinions of Atiyah and Treitel,” in preference to the current views of Professor 
Treitel, Chitty on Contracts? and Professor Furmston,™ who state that the prefer- 
able view is that the severity of the deceit rule can only be justified in cases of actual 
fraud. Treitel, for example, comments about the ‘fiction of fraud’: ‘it seems to be 
quite unnecessary; and it could have the mischievous consequence of importing rules 
which have been developed in the context of fraudulent misrepresentation and which 
are quite inappropriate where there is no actual fraud.’ Both judges in Royscot, 
however, felt that the words of the section were clear and the implication inescapable. 
The result is that an exceptional remedy which reflects the culpability attaching to 
fraud, and which is normally only given where a high burden of proof is discharged, 
is available against negligent (or possibly quite innocent) defendants, and where 
the burden of proof has been reversed in the plaintiff's favour. This result appears 
rather inconsistent, and particularly so when one compares the advantages of making 





19 A different interpretation of the words has been proposed by R.D. Taylor, see n 10 supra. He suggests 
that the words ‘that person shall be so liable’ could mean merely: ‘that person shall be liable in damages 
notwithstanding that at common law damages were only available for misrepresentation proved to 
be fraudulent.” McGregor on Damages makes a similar point: ‘It is thought that all s 2(1) is purporting 
to say is: before the Act the person induced by misrepresentations not forming part of the contract 
had only an action for fraudulent misrepresentation, now he has one also for negligent misrepresentation’ 
(p 1110, fn 72). 

20 See n3 supra. 

21 (1967) 30 MLR 369. 

22 Law of Contract (Tth ed), at p 178. 

23 (26th ed), para 439. 

24 Cheshire, Fifoot and Furmston’s Law of Contract (11th ed), at p 286. 
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a claim under section 2(1) with using the parallel Hedley Byrne v Heller action, 
where damages are limited by the usual tort rule of reasonable foreseeability. 

It might be worth considering why, on the facts of the case, the court felt it 
necessary to look beyond the genvral principle that tort governs the measure of 
damages under the section. At first sight, the loss of £3,625 which the company 
claimed looks like out of pocket loss, t' e amount of which was certainly reasonably 
foreseeable.*> So why was it necessary to turn to Doyle v Olby and to use a 

. generous test of damages at all on these facts? 

It may be that there was a difficulty in causation or in finding the defendant directly 
liable for the whole loss under section 2(1), since the facts of the case do not fit 
happily into the words of the section. The dispute in Royscot concerned a hire 
purchase transaction in which there were two relevant contracts, not one. Applying 
the words of the section to the facts of the case, therefore, is not quite straightforward: 
the company entered into the contract (with the customer) after a misrepresentation 
had been made to it by the dealer (not a party to that contract). Although the dealer 
was a party to another contract with the company, for the sale of the car, only a 
part of the company’s loss (£1,600) was caused directly by that contract; the remaining 
loss suffered by the company was the result of the customer’s breach of his contract. 
In using the Doyle v Olby test to sweep the company’s whole loss into the award 
of damages, the court slightly obscured the separate causes of the loss which came 
from the two contracts. (If this is correct, it might also put into context the court’s 
discussion of causation, and particularly whether the wrongful sale of the car was 
a novus actus interveniens, a subject which rarely arises in contract cases.) 

As in Naughten v O’Callaghan, the court in Royscot seemed disposed to use dicta 
in Doyle v Olby to allow a generous award of damages. Moreover, the emphasis 
in these two cases seems to be more on the measure of damages than on remoteness, 
even though the difference between the two tort tests is usually regarded as a matter 
of remoteness of damage,” and the tests are expressed in ‘remoteness’ termin- 
ology: ‘any loss directly flowing’ as opposed to ‘reasonable foreseeability.’ Doyle 
v Olby may be used to provide flexibility in dealing with exceptional aspects of 
claims, whether they relate to consequential loss and remoteness or not, and this 
can be a practical advantage since it is often difficult to distinguish between the 
basic loss and consequential loss (particularly where all the loss is financial). Indeed, 
it is sometimes acknowledged that assessing damages has to be a practical inquiry; 
it is not and cannot be a scientific exercise. The disadvantages of flexibility are 
also evident, though — unpredictability and possible inconsistency in the law, and 
perhaps a blurring of distinctions between the traditional principles. There is a risk 
in assessing damages under section 2(1), for example, that the line between deceit 
damages and contract damages will become increasingly blurred if the deceit rule 
is widely defined and flexibly used; paradoxically, this might resurrect some of 
the earlier battles about the measure of damages under the section. 

The position after Royscot is that a plaintiff seeking damages for a misrepresenta- 
tion may now have a choice of three possible remedies, each potentially giving a 
different result in damages: in contract, if the statement can be shown to be a term; 
in tort under Hedley Byrne; or in deceit under section 2(1).?” The financial advan- 
tages of these will vary in each case. Basically, where the plaintiff has made a good 





25 Indeed, the court went on to consider the customer’s action in wrongfully selling the car in terms 
of pure tort loss (novus actus interveniens), and decided that the wrongful sale was entirely foreseeable. 

26 See for example Treitel, The Law of Contract, 8th ed, p 325. 

27 And perhaps in collateral contract as well. 
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bargain, it will be sensible to sue in contract if this option is open. Damages for 
consequential loss? are also part of the equation, however, and may in some cases 
tip the balance towards one remedy or another (as in Doyle v Olby itself). Although 
it is difficult to give rules of thumb for consequential loss as between tort and contract, 
it has been thought that one major difference between the two concerns the recovery 
of lost profits. On the face of it, profits are an expectation loss,” and therefore 
the province of contract, not tort. But another recent case, East v Maurer,” has 
refined this proposition. 

East v Maurer was a case in deceit at common law, and the point at issue was 
the recovery of profits as consequential loss. The plaintiff, Mrs East, was a hairdresser 
who bought a hairdressing salon from the defendant who had built up a considerable 
reputation in the area as a fashionable hair stylist. Mrs East had been induced to 
buy the salon partly by the defendant telling her that he had no intention of working 
in his other nearby salon except in emergencies, and that he intended to open a 
salon abroad. Despite this, he went on working full-time at his other salon and the 
plaintiff found that business at her salon fell off at an alarming rate; she could not 
compete effectively with his cosmopolitan experience and (matching) personality. 

Mrs East won her action for fraudulent misrepresentation and was allowed damages 
for her loss of profits, among other things. The defendant appealed against the award 
for loss of profits; it was claimed on his behalf that no damages for loss of profits 
were recoverable in an action for deceit (although, interestingly, there seems never 
to have been an express decision to that effect). 

The Court of Appeal confirmed the view expressed in Doyle v Olby and other 
cases that the measure of damages for deceit differs from that for contract.*! With 
regard to consequential damages, the court relied on Lord Denning’s statement in 
Doyle v Olby. It was conceded that losses made in the course of running a 
business were recoverable, and Beldam LJ could see no reason why loss of profits 
should not fall within (in Lord Denning’s words) ‘actual damage directly flowing 
from the fraudulent inducement’ (although loss of profits were not an issue in Doyle 
v Olby), and it was held that Mrs East could recover in principle. The court, however, 
tried to reinforce the distinction between contractual and tortious damages by 
emphasising that the amount of profits recoverable should be based on the profits 
which Mrs East might have made if the defendant’s statement had not been made 
and not, as in contract, on the basis of putting her in as good a position as if the 
statement had been true. She was therefore entitled only to recover the kind of profits 
which she might have expected to make in another hairdressing business bought 





28 McGregor, in para 26, distinguishes normal loss in contract (‘that which every plaintiff in a like situation 
will suffer’) from consequential loss (‘that loss which is special to the circumstances of the particular 
plaintiff’). The tort of deceit is said to accept the same dichotomy. 

29 As would be, presumably, interest, but the House of Lords has recently decided that plaintiffs who 
had lent money on the basis of a negligent valuation could recover damages from the valuer which 
included interest, though only at a ‘proper rate,’ not at the contractual rate they might have recovered 
from the defaulting owner of the house; Swingcastle v Alistair Gibson [1991] 2 WLR 1901. 

30 [1991] 2 All ER 733. 

31 This is the same distinction as between tort generally and contract: perhaps, since the cause of action 
in Doyle v Olby arose before the 1967 Act, it was more natural for the judges then to differentiate 
between deceit and contract rather than between fort generally and contract, since damages would 
have been recoverable only in deceit until 1963. 

32 Lord Denning (who made a clear distinction between measure and consequential loss) referred to the 
difference between the two — as regards consequential damages — as being: ‘in contract, the damages 
are limited to what may reasonably be supposed to have been in the contemplation of the parties. 
In fraud, they are not so limited. The defendant is bound to make reparation for all the actual damages 
directly flowing from the fraudulent inducement,’ p 167. 
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for a similar sum, not the profits which the defendant’s business might have made 
if the defendant’s customers had continued to patronise that salon — that latter profit 
would only have been recoverable if the misrepresentation had been a warranty by 
the defendant. 

The decision emphasises how thin the line between contractual damages and deceit 
damages can be. In impinging on traditional contract areas of damages, the case 
gives the impression at least of bringing damages in deceit closer to contractual 
damages. Profits are, after all, so closely tied in with the notion of expectation — 
of the reward for the risks that one takes in entering into a contract — that it is 
difficult to classify them as a loss (from detrimental reliance) rather than as a potential 
gain (from bargain). It could be argued that, if other cases follow East v Maurer, 
it will eventually be possible to get loss of bargain damages under section 2(1) after 
all. However, despite the slippery aspects of classifying financial loss, it is possible 
to distinguish in some cases between profits lost as a result of reliance as opposed 
to those lost as part of the bargain, and it seems sensible that the reliance loss should 
also be protected; if so, the ‘out of pocket loss’ formula emphasised in the case 
may serve to differentiate the two. The case may indeed actually sharpen the 
distinction between damages in deceit and in contract: it represents a helpful illustra- 
tion for assessing consequential damages in the two differing ways and a practical 
example of what falls to one side of the line (into deceit) as opposed to the other 
(contract). Practical examples will be particularly valuable of course if the deceit 
tule is now to provide the basis for assessment of damages in misrepresentation 
generally. 

Finally, East v Maurer also demonstrates another practical point about damages: 
Beldam LJ reiterates the view that, however precisely the principles are stated, there 
is little or no science about putting principles into practice in particular cases. He 
repeats Winn LJ’s statement in Doyle v Olby that the amount has to be considered 
as a ‘jury assessment’ — assessed in the round, rather than arithmetically; principles 
are only the starting point. Perhaps this is inevitable, but, given the proliferation 
of principles, it is rather disturbing. If, despite the complexity and intricacy of the 
tules for damages for misrepresentation, the rules can only provide the starting point 
for a wide discretion, the endeavour to distinguish between the remedies and to 
refine the principles may seem a rather pointless exercise. 


Nervous Shock and Alcock: The Judicial Buck 
Stops Here 


K.J. Nasir* 


The recent House of Lords decision in Alcock v Chief Constable of the South Yorkshire 
Police,' denying relief to relatives of victims of the Hillsborough disaster, who 
suffered psychiatric illness through nervous shock incurred (in most cases) by 
witnessing the scenes on television and subsequently being informed of the relevant 
victim’s death, raises two important issues. First, should direct perception of an 
accident or its immediate aftermath be a condition of recovery? Second, does watching 





*London. 
1 [1991] 4 All ER 907. 
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television, or even listening to the radio, qualify as ‘direct perception’? In the 
following discussion, the boundaries of liability for similar cases of nervous shock 
will be examined, in an effort to show that the answer to the first question should 
be a definitive no, so that the second issue need not trouble the courts. 


Overview 


The most striking feature of the law relating to nervous shock caused to persons 
as a result of apprehending the infliction of physical injury, or the risk thereof to 
another person, is that a question seemingly concerned with the extent of a defendant’s 
liability for a negligent act has been turned into one of his culpability. At least since 
Bourhill v Young,? a claimant has had to establish an independent duty of care on 
the part of the defendant, notwithstanding that in most cases? the foreseeability of 
harm to such a plaintiff can have little if any impact on the defendant’s standard 
of care.’ As it turns out, of course, the duty concept is better suited to a discussion 
of the various ‘policy’ issues influencing a decision, in particular of whether the 
plaintiff’s interest is prima facie worthy of protection. Indeed, nervous shock cases 
have long stood out as an all-too-isolated forum for judicial articulation of the various 
premises underlying the application of the elements of a cause of action in negligence. 
However, this theoretical contortion does nothing to advance the essential philosophy 
of negligence, as entailing a level of conduct measurable by reference to both the 
demands of the situation at hand and the perceived consequences of one’s actions. 

Be that as it may, the courts have been reluctant to embrace mental injury as a 
form of legitimate harm, notwithstanding mounting medical evidence, to say nothing 
of human experience, to the contrary. Fear of the unknown has undoubtedly played 
its part, as have predictions of ‘imaginary claims’ and a more understandable 
willingness to limit the extent of a defendant’s liability for what appear to be ‘remote’ 
consequences. As a result, strict constraints on recovery have been established 
and, by and large, maintained.* Three have gained prominence. First, the require- 
ment that the plaintiff suffer a ‘recognisable psychiatric illness.’” Second, that the 
plaintiff be within certain defined categories of relationship to the so-called ‘primary 
victim.’ Finally, that he or she directly perceive either the accident or its immediate 
aftermath.® ' 





[1943] AC 92, viz a claimant ‘cannot build on a wrong to someone else,’ per Lord Wright, at p 108. 
cf negligent words. See eg Barnes v Commonwealth (1937) SR (NSW) 511 (wife falsely informed 
that husband admitted to asylum held entitled to recover). 

For a discussion of the relevance of ‘ulterior harm’ at the duty stage, see Hart and Honore, Causation 

and the Law (Oxford, 2nd ed, 1984) pp 162—163. 

See generally Fleming, The Law of Torts (7th ed, 1987) pp 145—146. On the subject of remoteness, 

the test invoked in The Wagon Mound (No 1) [1961] AC 388, involving a distinction between various 

‘kinds’ of harm, cannot realistically be applied to cases of mental illness. Since the egg-shell skull 

rule has now been applied to such cases (see Brice v Brown [1984] 1 All ER 997), a defendant could 

be said to be facing disproportionate liability were it not for other limitations. 

6 The reference here is to shock inflicted through perceiving injury or threatened injury to others. Of 
course, viewed as a whole, the law relating to nervous shock has undergone a transformation since 
the refusal of the Privy Council to recognise any form of mental illness, or even shock culminating 
in a palpable physical reaction, in Victoria Rly v Coultas (1881) 13 App Cas 222. 

7 Hinz v Berry [1970] 2 QB 40 per Lord Denning MR, at p 42. 

8 The requirement that the plaintiff be ‘of normal fortitude’ is best regarded as a corollary of reasonable 

foresight. In any event, it can only be very loosely applied. See Fleming, The Law of Torts (Tth ed, 

1987) p 148. 
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In Alcock and Others v Chief Constable of South Yorkshire,’ the House of Lords 
has reaffirmed the first requirement, dispensed with the second, if only nominally, 
in favour of the more pragmatic requirement of ‘foreseeability of harm,’ and come 
down in favour of the third — not as a relevant determinant of foreseeability'® but 
as a limitation on it, finding its niche in the requirement of ‘proximity’ between 
the plaintiff and the defendant. All the indications are that any expansion of liability 
is now firmly in the hands of Parliament. It is submitted that, in view of the manifest 
injustices yielded by the law, Parliament should respond by dispensing with the 
requirement of direct perception, at least for claimants with a strong bond of affection 
with the primary victim. 


The Facts and Ratio of Alcock 


The Alcock case arose out of the Hillsborough football tragedy in 1989, when the 
police allowed an excessively large number of people into a section of the ground 
already filled to capacity. In the ensuing crush, 95 spectators died and over 400 
were injured. The scenes were intermittently broadcast live on television, though 
the suffering of recognisable individuals was not shown, in accordance with broad- 
casting ethics guidelines. The plaintiffs, some of whom were at the ground though 
in a different section and all of whom were relatives, or in one case the fiancé, 
of persons who were in the affected area, claimed damages from the police for 
nervous shock occasioning psychiatric illness allegedly caused by watching the events. 
Causation was presumed, as was the requirement of a psychiatric illness, and the 
only issue for determination was whether the police owed the plaintiffs a duty of care. 

The House of Lords unanimously" upheld the Court of Appeal i in denying relief 
to all the plaintiffs, more or less applying Lord Wilberforce’s judgment in McLoughlin 
v O'Brian. Those plaintiffs who were not at the ground did hot satisfy the 
requirement of ‘proximity’ in that watching the disaster unfold on television, at least 
in view of the broadcasting guidelines, could not be equated with direct perception 
of the event. As for those at the ground, although they were related to the ‘primary 
victims,’ there was insufficient evidence of the closeness of relationship needed for 
their illnesses to be ‘reasonably foreseeable.’ Finally, the various; identifications 
that took place afterwards in the mortuary, coming as they did at least nine hours 
after the death of the relevant individual, did not form part of the ‘immediate 
aftermath.’ 





Proximity 


Perhaps the attribute of ‘foreseeability’ that has done most to ensure the courts’ 

adherence to it as the foundation of liability in negligence, is its susceptibility to 

a diversity of unarticulated premises fuelling the development of the law. In nervous 

shock cases, as elsewhere, the tendency has been to present it, in one form or 
| 


[j 
9 [1991] 4 All ER 907. Alcock is the latest of three House of Lords’ decisions on nervous shock. The 
other two are Bourhill v Young (see n 2) and McLoughlin v O'Brian [1983] 1 AC 410. 
10 The approach favoured by Lords Bridge and Scarman in McLoughlin, ibid. 
11 Full judgments were delivered by Lords Keith, Ackner, Oliver and Jauncey. Lord Lowry agreed with 
their conclusions but made no further comment. 
12 [1983] 1 AC 410. 
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another," as the sole determinant of a duty of care whilst in effect applying 
different criteria, based on a variety of policy convictions. Yet the sort of fiddling 
at standard controls that has characterised most areas of negligence, with the notable 
exception of economic loss, has shown itself to be quite inadequate in the cases 
of nervous shock under discussion. By way of example, it is a brave soul who would 
venture that'it is any less foreseeable that a woman who is told by a policeman 
of the deaths of her children will suffer mental illness, than one who, say, witnesses 
her husband being severely injured in a car accident. However, the main criti- 
cism of the judicial view, that ‘reasonable foreseeability simpliciter’ should govern 
recovery, has been the parallel insistence that ‘direct perception’ is an important 
factor in the application of the test.'* But often, and particularly where there is a 
close relationship between the plaintiff and the primary victim, it is suggested that 
direct perception will have little, if any, bearing on the plaintiff suffering nervous 
shock. 

The judgments in Alcock can, then, be commended for ‘externalising’ the require- 
ment of ‘direct perception,’ thereby allowing ‘foreseeability’ to retain at least some 
of its natural meaning. This is not to say that reasonable foresight of injury should 
not be the sole determinant of a duty of care — indeed, Lord Bridge’s adherence 
to it in McLoughlin v O’Brian'® betokened a welcome expansion of liability — 
simply that, as things stood, the concept was being stretched to breaking point.” 
To this extent then, the requirement that the plaintiff directly perceive the accident 
or its immediate aftermath, coming in the shape of the even more nebulous concept 
of ‘proximity,’ is to be welcomed.'* 

Less welcome is the further condition, again under the rubric of ‘proximity’ and 
also unanimously invoked, that the plaintiff must be at or near the scene of the accident 
or its immediate aftermath at the time of its occurrence. Quite what this adds to 





13 Historically, the courts have vacillated between a test based on the foreseeability of mental harm and 
one based on the foresight of physical harm. The latter operated, not by accident, as a substantial 
limitation on the scope of recovery. For criticism of it, see Goodhart, ‘The Shock Cases and Area 
of Risk’ (1953) MLR 14. 

14 See eg Lord Oliver in Alcock [1991] 4 All ER 907, at p 926. The difference in severity of the accidents 
in the textual comparison is intended only to show that the law makes no allowance for it. 

15 Nowhere is this more apparent than in the well-known judgment of the Supreme Court of California 
in Dillon v Legg (1968) 441 P 2d 912, where direct perception, presence at or near the scene and 
closeness of relationship were advanced as ‘guidelines’ of foreseeability. Not surprisingly, these 
guidelines have subsequently been treated as rigid limitations. See eg Arausz v Gerhardt (1977) 
137 Cal Rptr 619. 

16 [1983] 1 AC 410. 

17 Compare, for example, the approaches of the members of the Court of Appeal in King v Phillips 
[1953] 1 QB 429, in holding that a mother’s shock on hearing the screams of her son and looking 
out of an upstairs window to see his tricycle crushed under the wheel of a taxi, was not foreseeable. 

18 A number of brave but unconvincing attempts have been made to justify ‘direct perception’ as a non- 
arbitrary requirement, arguably the best coming from Justice Deane in Jaensch v Coffey (1984) 
54 ALR Aust HC 417, at p 462 (his judgment was extensively quoted in Alcock): ‘The other (rationale) 
lies in considerations of causal proximity in that in the one class of case the psychiatric injury results 
from the impact of matters which themselves formed part of the accident and its aftermath, such as 
the actual occurrence of death or injury in the course of it, whereas in the other class of case, the 
psychiatric injury has resulted from contact with more remote consequences such as the subsequent 
effect of the accident upon an injured person.’ By contrast, Lord Oliver in Alcock admitted, at p 926, 
that ‘in the end, it has to be accepted that the concept of “proximity” is an artificial one which depends 
more upon the court’s perception of what is the reasonable area for the imposition of liability than 
upon any logical process of analogical deduction.’ In the end, a defendant whose act or omission 
causes physical injury to the primary victim no less causes shock to a plaintiff who is informed of 
it by a third party than to one who actually witnesses it. However, it is fair to say that the more remote 
the relationship between the plaintiff and the primary victim, the greater the likely impact, and relevance, 
of a direct perception of the accident. 
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‘direct perception’ is not entirely clear — except that it must preclude any perception 
through television or radio. However, since at least two of their Lordships accepted 
that in appropriate circumstances ‘the impact of the simultaneous television pictures 
would be as great, if not greater, than the actual sight of the accident,’ it seems 
that the requirement is not to be taken literally. It is suggested that the best approach, 
accepting the law as it stands, would be to ignore it altogether. 

On the facts, viewing the scenes on television was held to be insufficient in that 
it did not amount, according to Lord Keith, to a ‘sudden assault on the nervous 
system’ and, according to Lord Ackner, to ‘the sudden appreciation by sight or 
sound of a horrifying event, which violently agitates the mind.’?! Clearly, for the 
purpose of nervous shock claims, ‘direct perception’ must be qualified in these or 
similar terms. Accordingly, a plaintiff who becomes mentally ill from watching 
the deteriorating health of a close relative (caused, for example, by the hazardous 
fumes the latter was negligently exposed to at work), would therefore be left without 
a remedy — notwithstanding contemporaneous perception of the injury.?? Such a 
manifestly unjust rule can only be explained by the fact that cases of nervous shock 
had their origin in situations where the plaintiff sufferer was threatened with physical 
injury by a sudden impact.” Whilst recovery for gradually sustained physical 
injury has never been in doubt, it appears that the courts are too blinkered to recognise 
such a possibility for mental injury. 

Even accepting the refinement, however, it is not easy to see why the plaintiffs 
in Alcock failed to satisfy it. Anyone watching television that afternoon would have 
been appalled at the scale and intensity of human suffering on display. The knowledge 
that someone very dear was in the affected area must surely have been capable of 
precipitating a ‘sudden assault on the nervous system’ in all but the most hardened 
of citizens. The uncertainty as to whether or not a loved one was amongst those 
being crushed to death, not to mention the feeling of powerlessness, can only have 
increased their torment. However, Lord Oliver described the sequence of events 
culminating in the mental trauma as a ‘more elongated and, to some extent, retro- 
spective process.’* That may be so, but the experiences undergone by most 
successful claimants are to some extent protracted, notably those viewing not the 
accident itself but its immediate aftermath. Nor does his Lordship’s distinction 
necessarily reflect the underlying merits. The fact that one claimant’s experience 
is less protracted than another’s does not mean that the latter has suffered any the 
less — on the contrary, on an abstract analysis he or she will usually have suffered, 
more. One is left, then, with a rule that is unjust, not merely for excluding meritorious 
claims, but for including less meritorious ones. 


19 [1991] 4 All ER 907 per Lord Ackner, at p 921. His Lordship, along with Lord Oliver (at p 931), 
had in mind the example given by Nolan LJ in the Court of Appeal, namely where television cameras, 
whilst filming and transmitting pictures of a media event of children travelling in a balloon, showed 
the balloon suddenly bursting into flames. 

20 ibid at p 915. 

21 ibid at p 918. 

22 See, however, Kralj v McGrath [1986] 1 All ER 54, discussed by N. Grace, (1986) 2 PN 46, where 
Woolf J awarded a woman damages for nervous shock caused as a result of learning of the death 
of her newborn child and of watching it happen during her visits to the hospital over a period of three 
weeks. Cf where the plaintiff suffers psychiatric illness as a result of caring for an already injured 
victim, where the requirement of direct perception would not be met. 

23 Dulieu v White [1901] 2 KB 669, the first English case to recognise mental illness as ‘legal’ harm, 
albeit in terms of a link in the chain of causation leading to actionable physical harm (in that case, 
a premature birth), conditioned recovery on a ‘reasonable fear of immediate personal injury to oneself,’ 
per Kennedy J, at pp 675 and 682. 

24 [1991] 4 All ER 907, at p 931. 
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The conclusion to be drawn from this aspect of the case is that their Lordships 
envisage that the requirement of ‘direct perception’ should be strictly applied — 
notwithstanding the somewhat tentative concession that viewing simultaneous 
television scenes may, in narrow circumstances, be sufficient. Such a result, involving 
the abandonment of yet more flexibility in an area where the features of the harm, 
both in terms of its nature and the variety of means possible for its onset, are both 
wide-ranging and largely uncertain, involves, it is submitted, a wholly inappropriate 
abdication of judicial discretion. 

Another aspect of proximity merits consideration at this juncture, one that has 
developed by analogy from standard bystander cases and which is revealing of the 
law’s attempts to patch up some of the harshness of the requirement of ‘direct 
perception’ whilst seeking to conserve its overall coherence. This is the doctrine 
of ‘immediate aftermath.’ 


‘Immediate Aftermath’ 


In certain circumstances, a plaintiff who witnesses, not the accident itself, but its 
‘immediate aftermath,’ may recover damages for nervous shock. According to Justice 
Deane, ‘the aftermath of an accident encompasses events at the scene after its 
occurrence, including the extraction and treatment of the injured. In a modern society, 
the aftermath also extends to the ambulance taking an injured person to hospital 
for treatment and to the hospital itself during the period of immediate post-accident 
treatment.’?> However, just as the inclusion of initial treatment at a hospital can 
be justified on the ground that ‘liability cannot rationally be made to depend upon 
a race between a (plaintiff) and an ambulance,’ so an extension from immediate 
post-accident treatment can be justified on the basis that a traffic jam, perhaps even 
a traffic light, on the way to the hospital could conceivably make all the difference 
between recovery and failing to recover for an ensuing psychological illness. 

The impact of the law on relatives of a deceased victim in this context is especially 
troubling. Here, the urgency impelling a plaintiff to rush to the primary victim’s 
side would be lacking, at least if he or she was certain of the said victim’s death. 
Perhaps more importantly, the body of the deceased is rarely as accessible so soon 
after the event. Moreover, Lord Jauncey in Alcock drew a quite legitimate distinction 
between dead and injured victims, in that visits to a mortuary are not made for the 
sake of giving comfort to the victim but purely for the purpose of identification.”’ 
Consequently, whether such visits take place one hour after the accident, or one 
week later, is very much a matter of chance.” If the distinction as regards hospital 
treatment previously discussed is unsatisfying, it is an even sadder reflection on 
the state of the law when relatives of the deceased victim of a defendant’s negligence 
are in a significantly worse position than relatives of an injured victim.” 

The manner in which ‘immediate aftermath’ cases have become established, on 





25 Jaensch v Coffey (1984) 54 ALR 417, at p 462. 

26 ibid per Brennan J, at p 439. 

27 [1991] 4 All ER 907, at p 937. 

28 Lord Ackner, however, considered that identifications could form part of the ‘immediate aftermath,’ 
though not on the facts, the earliest coming about nine hours after the victim’s death; ibid at pp 920—921. 

29 Though the plaintiffs in Hevican v Ruane [1991] 3 All ER 65 and Ravenscroft v Rederiaktiebolaget 
Transatlantic [1991] 3 All ER 73 each succeeded on the basis of being informed of the respective 
son’s death, both cases were doubted in Alcock, and Ravenscroft has now been reversed by the Court 
of Appeal. See The Times, 6 April 1992. 
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the basis of logical necessity, would, if allowed to continue unabated, undoubtedly 
lead to the extinguishment of the whole requirement of ‘direct perception.’ One 
can see, then, how a strict application of that requirement is essential for its continued 
existence and how the lawmaker’s choice is limited to applying it stringently, or 
not at all. In real terms, its extension to include ‘immediate aftermath’ cases as 
defined, but to exclude all others, is less the product of any spurious justification 
on grounds of causation, than of an attempt to mitigate the blanket rejection of what 
can be significantly more meritorious claims. The extension can also be looked at 
as reintroducing, by the back door, a degree of flexibility into the law. 

It has already been mentioned that liability in these cases has little if any impact 
on a defendant’s standard of care. Thus, the exercise is more directly one of achieving 
a balance between the acknowledgement of a cause of action in situations which 
cry out for one, and limiting the defendant’s liability. The difficulty, however, is 
that the criterion of ‘direct perception’ will not often reflect the underlying merits 
of a case, whether in terms of the degree of foreseeability of the claimant’s injury 
or by reference to any other measure. The point has already been made that the 
closer the relationship between the primary victim and the plaintiff, the more arbitrary 
the requirement. In the end, the difficulty is so pronounced because the vast majority 
of cases in this area have involved and are likely in the future to involve, very close 
relationships. In addition, it is probably also true to say that the more enduring 
psychiatric illness, of the type that the law has singled out for compensation, occurs 
almost exclusively as a result of the intimacy of a relationship. Further, as has 
already been illustrated, there is no facility to deal with claimants falling on the 
wrong side of the line, no matter how deserving. ‘Immediate aftermath’ cases, far 
from remedying the situation, have in fact only emphasised the problem. 


Degrees of Relationship 


The House of Lords in Alcock unanimously rejected a requirement that the plaintiff 
be within any specific categories of relationship with the primary victim. In doing 
so, in theory it spawned two propositions. First, the relationship need not actually 
be that of parent—child or spouse, notwithstanding that, in all the decided cases,2! 
the successful plaintiff either was so related to the primary victim, or else was an 
employee of the defendant and suffered the shock during the course of his employ- 
ment.” Second, according to the majority of the House, the relationship need not 





30 cf temporary sensations of fright or distress caused by viewing an accident. The distinction is between 
primary and secondary reactions — see eg Teff, ‘Negligently Inflicted Nervous Shock’ (1983) 
99 LOR 100, at pp 106—108. In this sense, it could be said that the terms ‘nervous shock’ and psychiatric 
illness are somewhat at odds. 

31 Except involving rescuers. See Chadwick v British Transport Commission [1967] 1 WLR 912 and 
the landmark US case of Wagner v International Rly Co (1921) 232 NY 176, NY Ct of App. Notwith- 
standing the reliance in such cases on foreseeability (eg ‘danger invites rescue’), the law is clearly 
giving effect to a policy of encouraging the rescuers’ activities. In Wagner, the plaintiff, though intending 
to rescue his friend who had fallen off a train, went to the wrong area and so could not possibly have 
rescued him. Nonetheless, he recovered damages for his illness. Each of the two plaintiffs in Alcock 
who were at the ground also conducted a fruitless search for their brothers. Yet, according to all 
four of their Lordships, they still had to establish the necessary closeness of relationship (not required 
in rescuer cases), which they both failed to do. Lord Oliver, at p 931, also suggested that they failed 
to satisfy the proximity requirement in that their realisation of what had happened was ‘gradual.’ For 
an analysis of ‘search and rescue’ cases, see Evatt J in Chester v Waverley Corporation (1939) 
62 CLR 1, at pp 36—43. 

32 Dooley v Cammell Laird & Co Ltd [1951] 1 Lloyd’s Rep 271. 
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(in theory) be capable of being equated with that of parent or spouse.” Whatever 
the degree of care, it would have to be viewed in the context of the surrounding 
circumstances, the nature of the accident and the seriousness of the injury, threatened 
or actual, to the primary victim being paramount.* Hence, the same majority con- 
ceded that ‘if the circumstances of a catastrophe occurring very close to him were 
particularly horrific,’ a description surely satisfied by the events at Hillsborough 
stadium, a bystander unconnected with the victims of the accident could recover 
for an ensuing psychiatric illness. 

In practice, however, plaintiffs who are not parents or spouses (or the equivalent) 
of the primary victim are likely to have considerable difficulties in recovering 
damages. Quite apart from the fact that successful claimants outside these categories 
are almost unprecedented,* their Lordships’ express indication that the requisite 
level of foreseeability can be presumed for these relationships tends to suggest that 
there is something of a presumption against everyone else. There can be few more 
graphic examples of this than the case of one of the plaintiffs in Alcock, namely 
Brian Harrison, who witnessed the scenes from a stand immediately behind the 
affected area. Mr Harrison lost two brothers, whom he knew to be in that area at 
the time of the disaster. However, their Lordships unanimously held that in his case 
there was insufficient evidence of the closeness of relationship sufficient to place 
him within the class of persons to whom a duty of care was owed, as being foreseeably 
at risk of mental illness.” This despite the majority dicta attaching importance to 
the nature of the accident. If a person who loses two brothers in circumstances as 
horrifying as those in the Hillsborough disaster cannot recover, it is not easy to 
conceive of a situation where someone other than a parent or spouse, and certainly 
a mere bystander, can.*® 

One has then potentially a recurrence of the familiar vice of using a foreseeability 
test as a mask for the application of other criteria. It is suggested that the courts 
can, and should, resist this temptation. The ratio of Alcock, in this respect, is that 
the categories of relationship between the plaintiff and the primary victim are both 
open and embodied in the requirement of foreseeability — as are the nature of the 
accident and the gravity of the actual or apprehended injury. The failure of Brian 
Harrison to recover should be treated as a failure on the evidence alone. 

How, then, should the twin issues of foreseeability of harm and degree of relation- 
ship be tackled were the requirement of ‘direct perception’ to be discarded? Ideally 
in the same way, considering all the circumstances together and imposing strict 
requirements of proof — supplemented, if need be, by the implementation of a 
threshold recovery period? and even by the introduction of an outer monetary limit 
in respect of the damages payable. However, should Parliament insist on a more 
stringent safeguard, it is suggested that in the final analysis it would be better to 





33 Lord Jauncey insisted that the claimant establish ‘so close a relationship of love and affection to the 
victim as might reasonably be expected in the case of spouses or parents and children’ [1991] 4 All 
ER 907, at p 936. 

34 A considerable degree of hindsight would therefore have to be attributed to the defendant, putting 
strain on the notion of ‘foresight.’ 

35 ibid at p 914. 

36 Though just how many have tried is impossible to tell. 

37 ibid, eg per Lord Keith, at p 915. 

38 Though note Lord Ackner’s suggested example of a passer-by witnessing a petrol tanker ‘careering 
out of control into a school in session and bursting into flames,’ ibid at p 919. 

39 eg the three-month period advocated by the Royal Commission on Civil Liability and Compensation 
for Personal Injury (the ‘Pearson Report’) for all personal injury claims, (1978) Cmnd 7054, vol 1, 
para 388. See Teff, ‘Liability for Negligently Inflicted Nervous Shock’ (1983) 99 LQR 100, at p 105. 
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have closed categories of relationship than to adhere to ‘direct perception.’ This, 
surely, would more accurately reflect the merits of the majority of cases.” 


Conclusions 


In Alcock itself, Lord Oliver recognised the need for change in this area of law, 
remarking: ‘I cannot, for my part, regard the ‘Present state of the law as either entirely 
satisfactory or as logically defensible.’ It is suggested that the tolling changes 
would best serve the interests of justice: 


(1) The requirement of direct perception of the accident or its immediate aftermath 
should be abandoned. 

(2) Should a limitation on liability be deemed necessary, the categories of plaintiff 
afforded a remedy should be restricted to those involving close familial ties 
(or the equivalent) to the primary victim — to include parents, spouses and, 
possibly, siblings. Such a limitation should be without prejudice to the 
requirement of foreseeability. 

(3) A threshold period for recovery should be introduced. 


To dispense with the requirement that the plaintiff directly perceive the accident 
or its immediate aftermath would be a bold step: there are genuine policy arguments 
or more accurately fears, against such a move.” But the stage is often reached, 
as it is submitted it has been in this instance, where the injustices and inconsistencies 
thrown up by the law present themselves as a greater evil. Nor is there much reason 
to expect an over-abundance of claims in the wake of such a change — a contention 
borne out not only by the strict requirements of proof but also the marked paucity 
of decided cases. It is a matter for comment that whenever the House of Lords has 
considered the ‘floodgates’ argument, the overwhelming consensus has been that 
it is far overrated.** Finally, more positive reasoning, based on principles of loss 
distribution, can be readily invoked in this context. In other words, should the loss 
fall on a defendant whose negligent act caused the mental injury, or on a plaintiff, 
whose illness is both legitimate and foreseeable? When senior judges express grave 
dissatisfaction with the state of the law in an area of such importance, the time is 
ripe for Parliament to step in. 





40 A welcome side-effect of such a development is that the role of ‘foreseeability’ would, in this area, 
be formally relegated to that of a bit-part player. It is readily appreciable that in cases of ‘indirect’ 
harm, a test involving the relatively high level of ‘foreseeability’ associated with the establishment 
of a duty of care is extremely difficult to apply. It is no accident that the test for remoteness, where 
the recoverability of indirect harm has usually to be decided, involves a far lower threshold of 
‘foreseeability.’ See eg Fleming, ‘The Passing of Polemis’ (1961) Canadian Bar Review 489, esp 
pp 512—516. 

41 [1991] 4 All ER 907, at p 932. See also Lord Scarman in McLoughlin v O'Brian [1983] 1 AC 410, 
who also felt that Parliament ought to intervene, though for different reasons. 

42 Indeed, the law in this country may be compared quite favourably with the law in the US where a 
large number of States still adhere to the so-called ‘impact rule,’ requiring that the plaintiff be exposed 
to a risk of direct physical injury in order to recover for mental injury. Many of those that do not, 
insist on strict limitations: see eg the five conditions laid down by the Supreme Court of Iowa in Barnhill 
v Davis (1981) 300 NW 2d 104. By contrast, in New South Wales, Australia, a statute has been enacted 
allowing parents or spouses of the primary victim to recover, no matter how they learn of the relevant 
injury (without prejudice to proof of causation, etc). See Law Reform (Miscellaneous Provisions) 
Act 1944, s 4(1). See also Rowe v McCartney [1975] 1 NSWLR 544, at p 549 (the Act leaves room 
for the operation of common law principles). 

43 See, in particular, all five judgments in McLoughlin v O'Brian [1983] 1 AC 410. 
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The Sleepwalker is Not Insane 
Trene Mackay* 


The Court of Appeal in R v Burgess! decided that violence occurring when the 
appellant was sleepwalking amounted to insanity under the M’Naghten Rules and 
was not non-insane automatism, even though the possibility of the recurrence of 
serious violence was unlikely. The court was uncomfortable about its conclusions, 
as was the trial judge. It was admitted that it is incongruous to label this sort of 
disability as insanity — as Lord Diplock said in R v Sullivan?: 


it is natural to feel reluctant to attach the label of insanity to a sufferer from psychomotor 
epilepsy of the kind to which the appellant was subject, even though the expression in the 
context of a special verdict of ‘not guilty by reason of insanity’ is a technical one which includes 
a purely temporary and intermittent suspension of the mental faculties of reason, memory 
and understanding resulting from the occurrence of a epileptic fit. But the label is contained 
in the current statute, it has appeared in this statute’s predecessors ever since 1800. It does 
not lie within the power of the courts to alter it. Only Parliament can do that. It has done 
so twice; it could do so once again. 


Burgess is an important decision in that it illustrates once again the difficulties 
faced by the courts in applying the M’Naghten Rules and in often reaching conclusions 
which give rise to the thoroughly unsatisfactory and unacceptable procedure of 
incarcerating the accused. Moreover, it serves as a warning that non-insane auto- 
matism is rarely a successful defence and should be raised, it seems, only where 
the cause of the automatic behaviour is an external factor, eg a blow to the head 
causing concussion or where an anaesthetic has been administered. 

To raise the defence in other circumstances leaves open the issue of insanity which, 
at best, gives an acquittal, which is so qualified that its effect can be to place the 
accused in a worse position than he would have been had he pleaded guilty with 
mitigation. In Burgess, the special verdict of ‘not guilty by reason of insanity’ under 
s 2 of the Trial of Lunatics Act 1883? excused the accused from criminal responsi- 
bility but, in those circumstances, the court had to make an order that the accused 
be admitted to such hospital as may be specified by the Secretary of State.* This 
had the effect, on the one hand, of absolving the defendant from criminal responsi- 
bility for his act, whilst on the other hand, detaining him in a hospital in accordance 
with the Mental Health Act 1983. He was treated as if a hospital order had been 
made under s 37 of the said Act and, by virtue of s 41, a restriction order could 
be made detaining him without limit of time.° Thus labelled with insanity and 
acquitted, Burgess was treated in the same way as the convicted criminal who suffers 
from a mental illness, psychopathic disorder, severe mental impairment or mental 
impairment. Can this be the correct way to deal with an accused who, whilst sleep- 
walking, does a violent act which is, in the light of the medical evidence before 
the court, an event which is unlikely to recur? The court in Burgess adopted a social 
defence policy, the fear being that an absolute acquittal might leave the public 


*Lecturer in Law, University of Manchester. My thanks to Rodney Brazier for his helpful comments. 


[1991] 2 All ER 769. 

[1983] 2 All ER 673, at 678; [1984] AC 156, at 173. 

As amended by s 1 of the Criminal Procedure (Insanity) Act 1964. 

s 5 Criminal Procedure (Insanity) Act 1964, as amended by s 56 and Schedule 11 of the Courts Act 1971. 
Schedule 1 of the Criminal Procedure (Insanity) Act 1964. 
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unprotected. This approach highlights the tension which exists between the application 
of the defence of automatism and social defence policy considerations. It illustrates 
the preference of the court to do violence to legal concepts rather than take what, 
put at its strongest, could only amount to a minimal risk of allowing a sleepwalker 
to do violence to a future victim. 

In Burgess, the facts were not disputed. The appellant was charged with a count 
of wounding with intent and a second count of unlawful wounding. He accepted 
that he had attacked Katrina Curtis, a neighbour who lived in the flat immediately 
above him, by hitting her on the head, first with a bottle when she was asleep, then 
with a video recorder and finally by grasping her around the throat. Her injury was 
a gaping 3 cm laceration to her scalp which required sutures. Miss Curtis and the 
appellant were friends, who often spent the evening together watching video tapes. 
He said that during his visit to Miss Curtis’s apartment on the evening in question, 
they had fallen asleep. When he awoke he felt confused and then realised that he 
was holding Miss Curtis down on the floor. He did not recall hitting her, but accepted 
that he had. The Crown contended that he was conscious at the time of what he 

-was doing and was, therefore, guilty. Alternatively, if he was not, then he was insane 
under the M’Naghten Rules. 

The defence of non-insane automatism was raised on the basis that Burgess was 
sleepwalking when he made the attack and therefore did not have the required mens 
rea for the offence. The judge’s direction to the jury was that the evidence of 
automatism before the court amounted to evidence of insanity within the M’ Naghten 
Rules and not evidence of non-insane automatism. The trial judge’s difficulty, and 
indeed a difficulty for the Court of Appeal, lay in the fact that there was no direct 
English authority on violence while sleepwalking. However, they were not without 
assistance on this issue. As long ago as 1889, Stephen J said®: 


can anyone doubt that a man who, though he might be perfectly sane, committed what would 
otherwise be a crime in a state of somnambulism, would be entitled to be acquitted? And 
why is this? Simply because he would not know what he was doing. 


This was followed in Bratty v Attorney General for Northern Ireland’ by Lord 
Denning when emphasising that an act must be voluntary to constitute a criminal 
offence. He said: 


No act is punishable if it is done involuntarily: and an involuntary act in this context — some 
people nowadays prefer to speak of it as automatism — means an act which is done by the 
muscles without any control by the mind such as a spasm, a reflex action or a convulsion, 
or an act done by a person who is not conscious of what he is doing such as an act done 
whilst suffering from concussion or whilst sleepwalking. 


Here, Lord Denning appears to distinguish between two types of involuntary act: 
(a) the spasm or reflex action type, and (b) acts done which amount to more than 
a spasm, rather those which are to an extent purposive but done unconsciously. 
In this latter category he places sleepwalking and concussion. In the same case, 
Lord Morris of Borth-y-Gest used sleepwalking as an illustration of automatism, 
where someone is sane but not responsible for his actions because he is unconscious 
at the time and, as such, is acting involuntarily. He said*: 


Each set of facts must require a careful investigation of its own circumstances, but if by way 
of taking an illustration it were considered possible for a person to walk in his sleep and 





6 Rv Tolson (1889) 23 QBD, at 187. 
7 [1961] 3 All ER 523, at 532. 
8 ibid at 536. 
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to commit a violent act while genuinely unconscious, then such a person would not be 
criminally liable for that act . .. the act in question could not really be considered to be the 
act of the person concerned at all. 


In the same case, Viscount Kilmuir LC added?: 


it is conceivable that where insanity fails as a defence there may be room for an alternative 
defence of automatism ... eg where the defendant was a sleepwalker. 


These dicta categorise acts of violence in sleepwalking as illustrations of non- 
insane automatism. The Court of Appeal in Burgess acknowledged the existence 
of such observations and considered the Canadian decision in R v Parks where 
the appellant, who, whilst asleep, had driven 23 kilometres and killed his mother- 
in-law by stabbing and beating her and had seriously injured his father-in-law, was 
acquitted. The defence of automatism was left to the jury, the direction being that 
if the jury decided that the appellant was in a state of somnambulism at the time 
of the killing, then he was entitled to be acquitted on the basis of non-insane 
automatism. The Ontario Court of Appeal found the case extremely troubling but 
dismissed the Crown’s appeal against his acquittal. 

The uncontradicted evidence in Parks was that the respondent’s faculties of reason, 
memory and understanding were impaired at the relevant time. There was no evidence 
that the respondent was suffering from any illness at the time. He was, rather, 
experiencing a disorder of sleep or in an abnormal condition in that he was sleep- 
walking. The impairment of his faculties of reason, memory and understanding was 
not caused by an abnormal condition or disorder — it was caused by the natural 
normal condition of sleep and it merely coincided with the sleep disorder. There 
was, therefore, no causal connection between the impairment of the respondent’s 
faculties and the sleep disorder and so the defect of reason which existed could not 
be due to ‘disease of mind.’ When asleep no one reasons, remembers or understands. 
It is not known why. Sleep, the court found,'' impairs the human mind and its 
functioning. It can hardly be called an illness, disorder or abnormal condition. It 
is a perfectly normal condition. 

The Court of Appeal in Burgess distinguished Parks. Their Lordships accepted 
that sleep is a normal condition but held that the medical evidence in Burgess was 
that sleepwalking, and particularly violence in sleep, is not normal. They noted, 
probably with some relief, that Parks is to be taken to the Supreme Court of 
Canada and found that, on the medical evidence before them in Burgess, the trial 
judge had been right to conclude that if the appellant acted unconsciously, then he 
suffered a defect of reason by virtue of a disease of mind within the M’Naghten 
Rules. They found that it amounted to an abnormality or disorder, albeit transitory 
due to an internal factor, whether functional or organic, which had manifested 
itself in violence and which might recur, though the possibility of it recurring in 
the form of serious violence was unlikely. It was a legal problem to be decided 
on legal principles and on those principles the Court of Appeal thought that the 
judge was right. 

The reasoning of the court is not easy to follow, but they reached this conclusion 
in the following way. The verdict, they said, made it clear that the appellant was 
labouring under such a defect of reason at the relevant time as not to know what 
he was doing. The crucial question was whether that was caused by a ‘disease’ not 











9 ibid at 536. 
10 (1990) 56 CCC 3d 449. 
11 ibid at 466. 
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of the brain but of ‘the mind,’ as defined in R v Kemp by Devlin J? (ie as ‘the 
mental faculties of reason, memory and understanding’), or whether the defect of 
reason was due to some other factor. In answering this question, they first established 
that there was no external cause for the defect of reason which could give rise to 
a defence of non-insane automatism such as a blow to the head causing concussion 
or the administration of an anaesthetic for therapeutic purposes.! It was from an 
internal cause. As to the meaning of ‘disease,’ which was for the judge to decide, 
they relied upon the definition given by Lord Denning in Bratty v A G for Northern 
Ireland.“ He said: 


It seems to me that any mental disorder which has manifested itself in violence and is prone 
to recur is a disease of mind. At any rate it is the sort of disease for which a person should 
be detained in hospital rather than given an unqualified acquittal. 


Their Lordships, mindful of the observations made obiter that sleepwalking is 
a self-evident illustration of non-insane automatism and of the very persuasive 
arguments in Parks, considered the medical evidence upon which the judge in Burgess 
had reached his conclusion. They heard evidence that the appellant’s actions occurred 
during the course of a sleep disorder and that what was assumed to be a ‘sleep 
associated automatism’ was an internal factor. The doctors agreed that it was possible 
for it to recur but that there was no recorded case of violence of this sort recurring. 
A crucial question, it seems, asked by the judge of one medical expert, was whether 
it amounted to a case of automatism associated with a pathological condition or 
not. The answer was ‘Yes, because it is an abnormality of the brain function, so 
it would be regarded as a pathological condition.’ There was further evidence that 
there is a propensity for violence in sleepwalking to recur, although no record of 
anyone coming to court twice for a sleepwalking offence, but it made sense to detain 
such a person in hospital because sleepwalking is treatable. Upon this evidence, 
the court decided that Burgess’s defect of reason was due to a disease of the mind 
within the M’Naghten Rules. 

This conclusion has inherent problems. When considering whether the defendant 
suffered from a defect of reason by virtue of a disease of mind, the court should 
have considered the following questions: 


(1) Was the defendant suffering from a defect of reason; 
(2) if so, was the defendant suffering from a disease of mind; and 
(3) if so, was his defect of reason caused by the disease of mind? 


Their Lordships considered the first of these questions and decided that it had 
been accepted at first instance that the defendant suffered from a defect of reason 
so as not to know what he was doing. Their conclusion here must be correct, given 
that the jury was directed that either the defendant was conscious of what he was 
doing and was therefore guilty, or he was insane under the M’Naghten Rules. The 
court had no difficulty with the legal definition of the word ‘mind’ but, in considering 
the second question as to whether the defendant suffered from a ‘disease’ of mind, 
their reasoning was flawed. They claimed to adopt, but did not properly adopt, the 
definition of ‘disease of mind’ put forward by Lord Denning in Bratty. There was 
no evidence upon which it could be properly concluded that Burgess suffered from 
a mental disorder or mental illness of any kind. At best, it was established that he 





12 [1957] 3 All ER 249, at 253. 
13 R v Sullivan [1983] 2 All ER 673, at 677—678. 
14 [1961] 3 All ER 523, at 534. 
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had suffered some sort of transitory abnormality of the brain function. Certainly 
there was no evidence adduced that it was prone to recur. Something which is prone 
to recur must be at least ‘inclined’ to recur or ‘have a tendency’ to recur or be to 
some extent ‘likely’ to recur. The evidence fell far short of that. Their Lordships 
were wrong to conclude that Burgess suffered from a disease of mind and there 
the issue of insanity should have ended. There was no need for the court to pursue 
a social defence policy, since it was not the sort of case where the accused should 
be detained in hospital in order to protect the public. 

The court’s reasoning in Burgess is further in question in that having decided, 
albeit wrongly, that the appellant suffered from a ‘disease of mind,’ they should 
have proceeded to the third question — was the defect of reason due to the disease 
of mind? There was evidence that the appellant’s violent actions occurred during 
the course of a sleep disorder, but there was nothing to suggest that his consciousness 
was suspended by any mental disorder or that his faculties became impaired by a 
disease of mind. His consciousness, and therefore his faculty of reason, was 
suspended when he fell asleep. His defect of reason was caused by sleep, a normal 
condition. The evidence did not establish a causal connection between Burgess’s 
‘defect of reason’ and the abnormal incident which occurred. 

One of the most interesting points to emerge from the decision in Burgess is the 
tremendous weight the court placed upon the medical evidence given, whilst insisting 
that it was a legal problem to be decided on legal principles. Parks was distinguished 
on the basis of the expert medical evidence that the court in Burgess had before 
it, in particular the evidence that violence in sleep is not normal. The court found 
comfort in Dr d’Orban’s view that automatism is associated with a pathological 
condition because it is, he said, an abnormality of the brain function. Did their 
Lordships not adopt this and other medical terminology and ignore the words of 
Lord Diplock in Sullivan's that ‘the nomenclature adopted by the medical profes- 
sion may change from time to time . . . but the meaning of the expression “disease 
of the mind” as the cause of “a defect of reason” remains unchanged for the purposes 
of the application of the M’Naghten Rules’? It seems that they did and then squeezed 
the appellant’s transitory abnormality into the legal definition of insanity without 
proper regard for the vital questions required by the rules. 

The case of R v Sullivan, whilst grossly unsatisfactory in its outcome, can to some 
extent be distinguished from Burgess. There, the occurrence of an epileptic fit brought 
about or caused a temporary suspension of the accused’s mental faculties of reason, 
memory and understanding. The defect of reason there could more logically be said 
to have been caused by the fit. This is wholly different from the suspension of 
Burgess’s faculties which were caused by sleep, a normal condition. One problem 
which survives Sullivan and makes the issues in Burgess more difficult is that it 
was stated, per curiam in Sullivan, that a defence of non-insane automatism, for 
which the proper verdict would be not guilty, may be available in cases where 
temporary impairment of the mental faculties, not being self-induced by consuming 
drink or drugs, results from some external physical factor such as a blow to the 
head causing concussion or the administration of an anaesthetic for therapeutic 
purposes. Two questions arise here. First, is not the normal act of falling asleep, 
which causes a suspension of consciousness and suspends the faculties of memory, 
reason and understanding, whilst not an external factor, more akin to an anaesthetic 
being administered to suspend consciousness than it is to an internal factor or a 
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disease of mind? Secondly, were their Lordhsips indicating that non-insane 
automatism is available as a defence only where the cause is external? Clearly, such 
an indication would be an attempt to promote a social defence view but it would 
also constitute an attempt to oversimplify the M’Naghten Rules. It would mean that 
a ‘defect of reason’ due to any internal factor, whether a disease of mind or not, 
would come within the rules if the accused acted unconsciously. 

In Burgess, the court looked much further than the distinction between an internal 
and an external factor. Having eliminated the possibility of an external factor, they 
quite properly addressed the problem of defining ‘disease of mind.’ However, they 
failed to apply the rules as required, by asking the three questions necessary to 
establish ‘insanity.’ Their purpose was an exercise in public protection and may 
be seen as right in terms of public policy considerations. It is an exercise which 
operates at two levels. First, if the defendant genuinely has committed a violent 
act while sleepwalking, it is arguable that the public needs protecting against this 
particular defendant. Secondly, the public needs to be protected against the defence 
of non-insane automatism being offered as too easy a way out of criminal responsi- 
bility. But a question the court should have addressed is whether such an approach 
can be justified when it goes so far as to ignore the legal concepts which must be 
present to establish insanity. Surely the courts must be equally eager to protect these 
concepts? Indeed, in Burgess the Court of Appeal, as it has been emphasised, insisted 
that it was a legal problem to be decided on legal principles. 

In Parks, the court was careful not to carry public policy considerations too far. 
They expressly guarded against any temptation to eliminate or limit a defence 
recognised by law. They said'*: 

The facts are so extreme that it stretches credulity to think that a person could perform all 

of those apparently deliberate acts over such an extended period of time without volition or 

consciousness. However, an appellate court must guard against the temptation to usurp the 
jury’s function of finding the facts. It must also guard against any temptation to eliminate 
or limit a defence recognised by law because of the unsympathetic factual context in which 
the defence is presented for review. 
Quite properly, they insisted upon retaining the defence of non-insane automatism 
in this context and, in so doing, upheld the common law maxim, actus non facit 
reum nisi sit rea, without attaching an artificial and wholly inappropriate qualification 
to it. 

If the approach adopted in Parks is to be preferred, it follows that it is illegitimate 
to take preventive measures against those who, through no fault of their own, might 
pose a risk to others. Equally, if the public is not protected the law fails in its purpose. 
Efforts have been made to deal with this problem by way of a compromise, that 
is, by trying to preserve the legal concepts involved whilst adopting a social defence 
view. Lord Denning attempted to do so in Bratty, but his definition of “disease of 
mind’ somewhat confusingly telescopes a clinical view with a social defence view. 
If this definition stretches the social defence consideration to its limit, arguably the 
court balanced this by reserving it for cases where the ‘mental disorder’ was likely 
to recur. Also, it addressed the crucial question of whether the ‘disease of mind’ 
caused the defect of reason. Sullivan must be seen as another attempt to preserve 
the legal concepts required to establish insanity whilst compounding the social defence 
view. Their Lordships insisted that the purpose of the legislation relating to the 
defence of insanity was to protect society against the recurrence of dangerous conduct. 
It was this view that drove them to conclude that the appellant’s epilepsy constituted 
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a ‘disease of mind.’ It was clear, however, that the fit caused the defect of reason 
and so the vital third question of establishing a causal link between the appellant’s 
condition and the defect of reason was not ignored. In Burgess, no real attempt 
was made to preserve the legal concepts. Social defence considerations were taken 
too far and legal concepts ignored, to the extent that the vital issues were not 
addressed, leaving Burgess artificially labelled with insanity and without his liberty 
under a hospital order. 

Recently, Parliament has made some attempt to assist, by virtue of the Criminal 
Procedure (Insanity and Unfitness to Plead) Act 1991, which came into force on 
1 January 1992. The court now has a discretion in dealing with the accused person 
found ‘not guilty by reason of insanity’ when the special verdict relates to an offence 
where the sentence is not fixed by law. If the case is suitable, under s 5(2)(b), the 
court may make a guardianship order within the meaning of the Mental Health Act 
1983 or a supervision and treatment order, or make an order for the accused’s absolute 
discharge. Had Burgess had the benefit of this discretion, he would almost certainly 
have been found suitable for a supervision and treatment order. 

The problems which exist for the accused who raises the defence of non-insane 
automatism do not end with these increased powers of the court. If the offence is 
one, eg murder, where the sentence is fixed by law, then the discretion as to the 
method of disposal of the case does not apply. Also, there remain the problems 
inherent in the M’Naghten Rules and the label of insanity where the defence of 
non-insane automatism fails. A major difficulty which continues to cloud the issue 
of automatism is thé disagreement which is so often found between the lawyers 
and the medical experts in their definitions of ‘disease of mind.’ This difficulty is 
likely to increase, by virtue of s 1(1) of the Criminal Procedure (Insanity and 
Unfitness to Plead) Act 1991, if it is to be interpreted as meaning that increased 
weight is to be given to the evidence of medical experts on the issue of ‘insanity.’ 
The section states: 


A jury shall not return a special verdict under Section 2 of the Trial of Lunatics Act 1883 

(acquittal on the ground of insanity) except on the written or oral evidence of two or more 

registered medical practitioners at least one of whom is duly approved. 
If this is to be regarded as securing proof of the accused’s mental condition by way 
of medical evidence, then its weight will make the application of the M’Naghten 
Rules more difficult, particularly in cases where there is disagreement between the 
medical evidence of the defendant’s condition and the legal concept of insanity. 
It is doubtful whether the M’Naghten Rules can continue to resist the weight of 
medical evidence in these matters. It will also give rise to the defence of insanity 
being raised in cases where non-insane automatism is unlikely to succeed, in the 
hope that if the special verdict is returned the court will exercise its discretion and 
make an order which does not interfere with the defendant’s liberty. This does not 
solve the problems surrounding the legal definition of insanity nor does it go any 
way towards assisting with a social defence policy on violence, given that if a 
supervision and treatment order is made, where violent behaviour is prone to recur, 
then arguably the public is not protected against recurrence of the violence. To go 
further and order an absolute discharge gives no protection to the public at all. The 
result is the same as if the defence of non-insane automatism had been successfully 
pleaded and the defendant acquitted. The long-standing tension between the 
application of the defence of automatism and social defence policy considerations 
therefore remains unresolved in any real sense by either Burgess or by the new 
statutory discretion. 
17 See (1992) 55 MLR 547. 
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Unconventional Use of the Convention? 


Brian Bix* and Adam Tomkins* 


In Derbyshire County Council v Times Newspapers Ltd,' the question of whether 
a local authority can sue for libel was raised in the Court of Appeal for the first 
time. The court considered two separate, but closely related, questions: first, whether 
a local authority is precluded from suing in libel by its status as a corporate body; 
and second, (if not) whether such an action is precluded by the right of freedom 
of expression provided for in Article 10 of the European Convention for the Protection 
of Human Rights and Fundamental Freedoms (ECHR).? In the media’s reports 
about this case,? most of the attention was focused on the conclusion reached 
unanimously by the Court of Appeal that local authorities cannot sue, but as the 
judgments in the case themselves note, this conclusion will probably have only 
marginal practical significance. The more important aspect of the case is the court’s 
use of the ECHR, which could well have significant consequences for future cases. 
It is this element of the decision with which we are primarily concerned here, but 
before turning to consider this aspect of the case, an outline of the substantive issues 
involved needs to be briefly set out. 

The ‘refreshingly simple’‘ facts in Derbyshire were that in September 1989 two 
articles in the Sunday Times criticised share deals involving Derbyshire County 
Council’s superannuation fund. The Council, its leader, and a businessman alleged 
to have been involved in the deals all brought actions for defamation against 
the newspaper. The suit by the businessman was settled after an apology in open 
court and the payment of damages and costs. The actions by the Council and its 
leader were stayed pending the present appeal. At first instance, Morland J held 
that at common law the authority did have the right to sue for libel. He rejected 
the ECHR argument on the basis that he found no ambiguity in the relevant English 
law. 

In relation to the question of the local authority’s ability to sue in libel, the Court 
of Appeal considered a series of nineteenth-century cases, of which two were 
particularly important. In Metropolitan Saloon Omnibus Company v Hawkins,’ it 
was decided that a trading company incorporated under the 1856 Joint Stock 
Companies Act could sue. Pollock CB, however, stated obiter that there were certain 
allegations about which a corporate body could not sue. His argument had been 
that as certain crimes could only be committed by individuals, allegations that 
corporations had committed such crimes could not be actionable. Such crimes were 
said to include incest, murder and corruption. These dicta were apparently the basis 
for the decision in The Mayor, Aldermen and Citizens of Manchester v Williams,’ 
where the Divisional Court held that a municipal corporation could not sue for libel 


*School of Law, King’s College London. 


1 Decided by the Court of Appeal (Balcombe, Ralph Gibson and Butler-Sloss LJJ) [1992] 3 WLR 28. 

2 Some consideration was also given, especially by Balcombe LJ, to s 222(1) of the Local Government 
Act 1972. 

3 See, for example, reports by Adam Sage in The Independent and by Frances Gibb in The Times on 
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against newspapers which had claimed that there was or had been bribery and 
corruption in three departments of a city council. 

In a more recent, factually similar case, Bognor Regis UDC v Campion,’ a local 
authority was allowed to sue in libel. As the court was technically bound by the 
decision in the Manchester Corporation case, Browne J attempted to distinguish 
that case. Thus, the Court of Appeal in Derbyshire was faced with a problem which 
had never before been raised in an appellate court, and concerning which there were 
apparently conflicting and certainly unsatisfactory decisions: the Manchester 
Corporation case because of its mistaken reliance on earlier obiter dicta, and the 
Bognor case because of the unconvincing way it purported to distinguish Manchester 
Corporation. So much for the context of the decision. 


May or Must? 


Where a provision in primary legislation is ambiguous, an English court will 
endeavour to construe the statute to be in conformity with the Crown’s obligations 
in international law.* The rationale for this rule is said to be that, although Parlia- 
ment may well have the power to legislate in such a way as to conflict with the 
Crown’s international obligations,’ the courts will not lightly conclude that Parlia- 
ment wished to do so. However, this rule has been considerably extended, and 
perhaps completely reformulated, by the Court of Appeal in Derbyshire. Ralph 
Gibson LJ ruled that where a matter was ‘not clear by [reference to] established 
principles of our law ... [the] court must ... have regard to the principles stated 
in the Convention and in particular to Article 10.’ Butler-Sloss LJ’s judgment was 
in similar terms: ‘where there is an ambiguity, or the law is otherwise unclear or 
so far undeclared by an appellate court, the English court is not only entitled but, 
in my judgment, obliged to consider the implications of Article 10 [of the ECHR]’ 
(our emphasis throughout). 

There are several important points to make here. Let us first examine this question 
of whether the court’s use of the Convention is mandatory or discretionary.’ 
Balcombe LJ cites three groups of cases as authority concerning the use of the ECHR. 
First, he argues that R v Secretary of State for the Home Department, ex parte 
Brind" provides that the Convention may be called in aid where a provision in a 
primary statute is construed as ambiguous. Second, the speeches of Lords Templeman 
and Ackner in Attorney General v Guardian Newspapers" and the case of Re W 
(a minor) are alleged to hold that where a court is exercising discretion (for 
example, when granting an interlocutory injunction), regard may be had to the 








7 [1972] 2 QB 169. 

8 See, for example, Pickstone v Freemans plc [1989] AC 66 (HL), concerning the Treaty of Rome 
and R v Secretary of State for the Home Department, ex parte Brind and Others [1991] 1 All ER 720 
(HL), concerning the ECHR. 

9 The Factortame cases could constitute an exception to this general position: see especially Factortame 
Ltd and Others v Secretary of State for Transport (No 2) (Case C213/89) [1991] 1 All ER 70 (HL). 

10 It seems clear that the presumption that statutes ‘are to be construed, if they are reasonably capable 
of bearing such a meaning’ as consistent with international treaty obligations, is a mandatory, not 
discretionary, use of the Convention. (See Garland v British Rail Engineering Ltd [1983] 2 AC 751 
per Lord Diplock, at 771, cited by Lord Ackner in Brind (supra n 8), at 733.) What we are concerned 
with here, however, is the use of the Convention in other circumstances. 

11 Supra n 8. 

12 [1987] 3 All ER 316. 

13 [1992] 1 WLR 100. 
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Convention. Third, Attorney General v Guardian Newspapers (No 2)"* is said to 
provide that Article 10 of the Convention may be taken into account when there 
is uncertainty in the common law or in the doctrines of equity. 

It is our respectful view, however, that not all of the court’s analysis in this regard 
is correct. Neither Lord Templeman nor Lord Ackner in fact asserted that the terms 
of the Convention must be taken into consideration. Lord Templeman merely said: 
‘this appeal involves a conflict between the right of the public to be protected by 
the security service and the right of the public to be supplied with full information 
by the press. This appeal therefore involves consideration of the European Conven- 
tion.’ Thus, his Lordship was actually silent as to whether the Convention may 
or must be considered, and his speech therefore does not support the position taken 
in Derbyshire. All three Lords Justices also cite a passage from Lord Goff’s speech 
in the Guardian (No 2) case, but, on close inspection, this does not really help them 
either. Lord Goff said: ‘I conceive it to be my duty, when I am free to do so, to 
interpret the law in accordance with the obligations of the Crown under this 
Treaty.’'® However, this dictum was delivered only after Lord Goff had already 
concluded that domestic law was clear and was consistent with the Convention. 
The problem of how the Convention should affect judicial decision-making when : 
the common law is unclear or when it appears to be contrary to the Convention 
was not before him. While Lord Goff’s comments could be interpreted as vaguely 
supporting the conclusion of the Court of Appeal’s arguments in Derbyshire, it is 
(at least) misleading to characterise the earlier dictum as requiring the later deci- 
sion." Quite simply, Lord Goff was not using the Convention to construe purport- 
edly ambiguous law. Finally, it is curious that none of the Lords Justices in Derbyshire 
cited Lord Fraser’s well-known dictum in Attorney General v BBC," that the 
‘courts in the United Kingdom should have regard to the provisions of the Convention 

. where our domestic law is not firmly settled.’ Because Lord Fraser does not 
here distinguish between statutory and common law, perhaps this dictum comes 
closer than any other to supporting the way the Convention was used in Derbyshire, 
yet it was not even mentioned. In summary, our first conclusion is that a close reading 
of the authorities indicates that it is indeed a new departure for the Court of Appeal 
to claim that it is obliged to use the Convention in this context.!9 





14 [1990] 1 AC 109. 

15 [1987] 3 All ER 316, at p 355. Lord Ackner simply agreed with Lord Templeman: p 364. 

16 [1990] 1 AC 109, at p 283. 

17 It is worth noting also that Lord Goff did not cite any authority in defence of his proposition that 
it was his ‘duty’ to interpret the law in accordance with the Convention. 

18 [1980] 3 All ER 161, at 176. 

19 There is a cryptic text from the Divisional Court in R v Chief Metropolitan Stipendiary Magistrate, 
ex parte Choudhury [1991] 1 QB 429 upon which two of the judgments in the Court of Appeal here 
purport to rely. Watkins LJ, after stating that because the common law on blasphemy was certain 
‘it is not necessary to pay any regard to the Convention,’ went on to state that counsel ‘thought it 
necessary, and we agree, in the context of this case, to attempt to satisfy us that the United Kingdom 
is not in any event in breach of the Convention.’ It is hard to know what, if anything, to make of 
these two comments. Balcombe and Butler-Sloss LJJ rely on this dicta to support the proposition that 
the court must pay regard to the Convention. We consider this to be (at least) an over-reading of 
an obscure text. From the context of the quotation, one could just as easily say that Watkins LJ meant 
that it was ‘necessary ... in the context of this case’ for counsel to attempt to satisfy the court that 
the United Kingdom is not in breach of the Convention. Neither (over-)reading is really justified. 
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There remain two further major points to make about the way the court uses the 
Convention in Derbyshire. These both concern the proposition that the court must 
‘consider’ or ‘have regard to’ the Convention. First, these phrases ‘considering’ 
or ‘having regard to’ the ECHR are ambiguous. The lack of clarity in the wording 
is present in the citations on which the judgments in this case rely, and arguably 
the judgments play off these ambiguities. Certainly, the judgments do little to try 
to clarify the argument. The phrases could mean either of two things: either, as 
in Brind, that the Convention affects the decision indirectly by being an interpretative 
aid; or that the Convention is a factor to be considered in the making of a decision. 
With regard to either possibility, there is the further question whether the ‘use’ of 
the Convention is required or is within the discretion of the judge. 

Our last, closely related point concerns the significance of the fact that Derbyshire 
involved the common law rather than statutory interpretation. Although the structure 
of the argument might seem to be the same in common law decisions as it is in 
cases of statutory interpretation — in both situations, where the law is ambiguous, 
the interpretation that avoids conflict with the ECHR is to be chosen — the underlying 
principles are necessarily somewhat different. The issue of the proper understanding 
of common law reasoning is itself controversial, but generally the function a court 
is performing in interpreting statutes is quite different from what it is doing in common 
law reasoning. With regard to construing ambiguous statutory law, where the court 
makes use of a treaty, this treaty is merely an interpretative aid — in the sense of 
deciding which one of two (or more) equally tenable interpretations should be adopted. 
Consider, for example, Lord Bridge’s language in R v Secretary of State for the 
Home Department, ex parte Brind: 


When confronted with a simple choice between two possible interpretations of some specific 
statutory provision, the presumption whereby the courts prefer that which avoids conflict 
between our domestic legislation and our international treaty obligations is a mere canon of 
construction which involves no importation of international law into the domestic field.” 


There is a difference between merely interpreting someone else’s decisions (in this 
case, Parliament’s intention in enacting a statute) and making a fresh decision of 
one’s own (for example, settling the common law rule where there had been no (clear) 
prior rule on the issue). The judgments in Derbyshire do not seem to appreciate 
how the differences between statutory interpretation and common law reasoning 
affect both the way the ECHR is used and the reasons for using it. 

Even if one accepts the idea that the Convention should be used to choose among 
tenable readings of the common law when it is ambiguous, it is still important to 
know what is meant by ‘ambiguity’ here. However difficult or subjective this question 
is in the statutory context, it is even more problematic with regard to the common 
law. This is illustrated in Ralph Gibson LJ’s judgment, where he argues that the 
law on whether local authorities can sue for libel is ambiguous simply because neither 
the Court of Appeal nor the House of Lords has ‘laid down any principle which 
is conclusive of the point raised.’ Under this standard, recourse to the Convention 
would be justified even if prior cases had been in agreement, as long as the higher 
courts had not yet spoken on the issue. That standard could lead to vastly increased 
use of the Convention (and other international treaties to which the UK is signatory). 


20 [1991] 1 All ER 720, at 723; see also per Lord Ackner, at 733—735. 
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Consequences of the Case 


In practical terms, the ratio in this case may well be relatively unimportant, as the 
judgments in Derbyshire actually pointed out. Not only was this but the third reported 
case in which a local authority had initiated libel proceedings, but also, in cases 
where an authority might want to take proceedings, it is likely that there would 
be individuals such as officials of the authority who could bring proceedings on 
their own behalf. Moreover, there may well be some cases where the authority would 
be able to bring an action for malicious falsehood or to request proceedings for 
criminal libel. While it is true that, for financial reasons, there may be occasions 
when local authorities are more willing than individuals to bring proceedings, it 
seems doubtful that a newspaper would feel significantly freer to print a potentially 
actionable matter now that it is more or less immune from government bodies bringing 
court actions, given that individuals are still allowed to bring such actions. All three 
judgments refer to the landmark United States Supreme Court decision of New York 
Times v Sullivan.” The protection for speech against libel law is so much greater 
in that country than it is here. In matters regarding public figures or matters of 
public importance, a suit for libel will only succeed if the person suing proves that 
the defendant not only made a false statement, but also that the defendant knew 
the statement to be false or was reckless as to its truth or falsity. This is a substan- 
tially greater protection than is currently in place in England. 

However, by discounting the short-term practical effects of this decision, we do 
not mean to deny the importance of this case as a strong statement of the interest 
in protecting free expression and the courts’ willingness to act to protect that interest. 
The use of the Convention in this case, as in many of the recent cases cited, is as 
a document of principles, rather than exceptions. As civil libertarians, we welcome 
the use of such principles in the English courts, but we can do so only cautiously. 
The rights provided for in the European Convention are heavily qualified with broad 
and only partially defined exceptions — the protection of freedom of expression 
in Article 10 is a good example — and this means that this recent, wider use of 
the Convention in English courts could dangerously backfire from the civil libertarian 
point of view,” in that the exceptions in Article 10(2) could begin to legitimise 
what would otherwise have been (under English common law) unlawful encroach- 
ments on freedom. But this caution aside, we should not seek to deny the significance 
of what is occurring at the moment in our appellate courts. Naturally, there are 
many implications yet to be worked out, but the essence of it is that the English 
courts are finally beginning to take notice of the principles of the European 
Convention on Human Rights. Perhaps this is back-door incorporation, and perhaps 
this is not a ‘Good Thing.’ But if it is happening, if we are, at last, coming round 
to the idea of a Bill of Rights, can it please be a document of principles for the 
1990s and not a document of exceptions from the 1950s? 





21 (1964) 376 US 254. 

22 Indeed, this has already started happening with regard to consideration of Article 10 in both London 
and Strasbourg; aspects of the ‘Spycatcher’ litigation are good examples: see Attorney General v 
Observer Ltd (Re an Application by Derbyshire County Council) [1988] 1 All ER 385, Observer and 
Guardian v UK (Case A/216 ECHR) and Sunday Times v UK (Case A/217 ECHR). 
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Too ‘Conservative’ a Solution? The Conservation 
Area Test 


Simon Payne* 


For some years there has been a growing body of authority concerning the exact 
effect of designation as a conservation area. Originally introduced under the Civic 
Amenities Act 1967, designation takes place where a local planning authority 
determines that part of its area is of special architectural or historic interest, the 
character of which it is desirable to preserve or enhance! and follows procedure 
for designation.? Conservation areas have been a considerable success, at least in 
terms of the total number of areas designated.? The other major system for protect- 
ing this country’s built heritage, through listing buildings of special architectural 
or historic interest by the Secretary of State,* has also been very widely used.‘ 
Litigation concerning the effect of a conservation area designation has reached a 
climax in two recent decisions, that of the Court of Appeal in Bath Society v Secretary 
of State for the Environment‘ and the House of Lords in South Lakeland District 
Council v Secretary of State for the Environment and Carlisle Diocesan Parsonages 
Board.” 

Both cases concerned the precise meaning and effect of the ‘conservation area 
test.’ This is set out in s 72(1) of the Planning (Listed Buildings and Conservation 
Areas) Act 1990, which states that when making decisions under the planning 
Acts,® if the land concerned is within a conservation area, ‘special attention [shall 
be paid] . . . to the desirability of preserving or enhancing the character or appearance 
of that area.’ A wide range of decisions might invoke the ‘conservation area test,’ 
most commonly applications for planning permission and appeals against refusals 
of permission or conditional planning consents, applications for conservation area 
consent, listed building consent and decisions as to whether to enforce planning 
controls. The duty applies equally to local planning authorities and the Secretary 
of State or his Inspectors on appeals or called-in applications. 

The decisions in Bath Society and South Lakeland are of wider importance than 
simply clarifying the ‘conservation area test’ — similar statutory words are used 
in relation to the effect of a listing of a building.’ The ‘listed building test’ which 
surprisingly has not been the subject of much litigation is similar.'° It appears in 





*Plymouth Business School, University of Plymouth 


1 Planning (Listed Buildings and Conservation Areas) Act 1990, s 69, formerly Town and Country 
Planning Act 1971, s 277. 

2 There is no formal statutory procedure beyond the notification requirements of s 70 of the Planning 

(Listed Buildings and Conservation Areas) Act 1990, although DoE Circular 8/87 recommends that 

there should be local consultation: see paras 53—58. 

There are estimated to be 6,300 designated conservation areas in England and Wales. 

Planning (Listed Buildings and Conservation Areas) Act 1990, s 1(1). 

This Common Inheritance, para 9.32 reports a total of 433,654 listed buildings in 1989. 

[1991] 1 WLR 1303. 

[1992] 2 WLR 204. 

s 336 of the Town and Country Planning Act 1990 defines the planning Acts as that Act, the Planning 

(Listed Building and Conservation Areas) Act 1990, the Planning (Hazardous Substances) Act 1990 

and the Planning (Consequential Provisions) Act 1990. 

9 Planning (Listed Buildings) Act 1990, s 66(1). 

10 Although it is clearly established that such a similar duty does exist and should be applied, see The 
Trustees of the Bristol Meeting Room v Secretary of State for the Environment and Bristol City Council 
[1991] JPL 152. 
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ss 16(2) and 66"' of the 1990 Act and provides that where an application for 
planning consent affects a listed building or its setting, or where listed building 
consent” is sought, then special regard shall be had to the desirability of preserving 
the building or its setting or any features of special architectural or historic interest 
it possesses. The decisions are also indicative of a long-standing conservatism of 
the House of Lords when dealing with planning and environmental matters. The 
reasoning in the South Lakeland decision in part relies on judicial notice being taken 
of the success of conservation areas as an idea. Yet it undermines their planning 
significance. Pragmatism seems to have taken priority over heritage preservation. 


The ‘Conservation Area Test’ in Context 


Certain features of the ‘conservation area test’ are uncontroversial, but nevertheless 
important. First, it is a duty to pay attention to certain matters. The outcome of 
applying the test need not necessarily be followed. Even if a proposed development 
clearly does not enhance or preserve a conservation area, planning permission may 
nevertheless be granted as long as regard was had to the specified factors. In that 
sense, the requirement is more procedural than substantive. 

` This will be the case where other material considerations indicate that the develop- 
ment should proceed in spite of the conservation area test. Glidewell LJ dealt 
specifically with this issue in the Bath Society case: 


the conclusion that the development would neither enhance nor preserve will be a consideration 
of considerable importance and weight. This does not necessarily mean that the application 
for permission must be refused, but it does mean that the development should only be permitted 
if the decision-maker concluded that it carried some advantage or benefit which outweighed 
the failure to satisfy the section 277(8) test and such detriment as may inevitably follow from 
that.!4 


For example, a crucial new road link might be permitted, despite the serious harm 
likely to be caused, because of the benefits in terms of transport infrastructure and 
safety. 

Many developments (indeed, probably most) have a mixed impact on the area 
in which they take place. Take a simple example. A derelict building in a conservation 
area is in a state of dilapidation. An application for its conversion to a community 
centre is received. It will benefit the area by improving the visual impact of the 
building by virtue of its restoration and by providing facilities for the locality. Yet 
it will have undesirable traffic and noise consequences. In the Harrow case,' a 
proposal to build a theatre and some new housing was perceived by the Inspector 
as having a positive impact on the conservation area in question. However, there 





11 s 16(2) relates to applications for listed building consent and s 66 relates to applications for planning 
consent affecting the building or its setting. 

12 Listed building consent will be needed in respect of any demolition works or alterations or extensions 
which would affect the character of the building: Planning (Listed Buildings and Conservation Areas) 
Act 1990, s 7. 

13 Examples of this trend are Coleshill & District Investment Co Ltd v Minister of Housing & Local 
Government [1969] 1 WLR 746 (a restrictive interpretation of the meaning of development under 
the planning Acts), Newbury District Council v Secretary of State for the Environment [1981] AC 578 
(restricting the power to impose planning conditions) and Save Britain’s Heritage v Number 1 Poultry 
Lid & Others [1991] 1 WLR 153 (on the not particularly onerous obligation to give reasons for planning 
decisions). 

14 [1991] 1 WLR 1303, at p 1319. 

15 See n 17 below. 
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were traffic disadvantages to the scheme. The judge took the view (upheld by the 
Court of Appeal in Bath Society) that the proper approach was to weigh the 
considerations together and give special attention to the statutory objectives. 


‘Special Attention’ 


In the Bath Society case, the Inspector’s decision was quashed for a number of reasons 
by the Court of Appeal but a key reason was that, although the Inspector mentioned 
s 277(8) of the 1971 Act, he did not indicate that he took into account the fact that 
he was under a duty to pay special attention to the matters referred to in the test. 
Glidewell LJ concluded that: 


Despite the references to the conservation area throughout the Inspector’s report, I am unable 
to agree with Hutchison J that though the Inspector made no express reference to the special 
attention he was required to pay by section 277(8), it was apparent from his report that he 
did fulfil his duty under that subsection. '6 


In Harrow London Borough Council v Secretary of State for the Environment," 
it was said that although there need not be slavish reference to the duty, it had to 
be clear from the decision letter when read as a whole that it had been taken into 
account. In this sense, the test once again appears to be procedural. The Inspector 
must go through the procedure of setting out that he or she paid ‘special attention’ 
to the specified conservation considerations. 

More substance is apparent when the meaning of ‘special’ is considered. What 
does ‘special’ mean in the context of the conservation area or listed building tests? 
It appears to be a question of weight. When weighing the various benefits and 
disadvantages of a development, harm to a conservation area or a listed building 
or its setting will be given an additional weighting in the balancing exercise that 
leads to the final decision. In the South Lakeland decision, this was described as 
a strong presumption against the grant of planning permission. The Court of Appeal 
in Bath Society (and this part of their judgment received no criticism from the House 
of Lords in South Lakeland) described the statutory duty as being the ‘first considera- 
tion,’ but it is not entirely clear from the context whether this is first in time or 
first in importance. Later, it is said by Glidewell LJ: 


Since, however, it was a consideration to which special attention was to be paid as a matter 
of statutory duty, it must be regarded as having considerable importance and weight.'® 


It is very difficult to enforce a matter of weight in administrative law. If it can 
be shown that the statutory duty and other material considerations were taken into 
account, the prospects of quashing a decision on the basis that an Inspector, although 
giving weight to harm to a conservation area, did not give considerable weight are 
bleak. 

There are a number of reasons for this. First, in the South Lakeland case, Lord 
Bridge said: 


Excessively legalistic textual criticism of planning decision letters is something the courts 
should strongly discourage. !° 








16 [1991] 1 WLR 1303, at p 1320. 
17 (1990) 60 P & CR 525. 

18 [1991] 1 WLR 1303, at p 1319. 
19 [1992] 2 WLR 204, at p 208. 
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The context in which this was said is significant. The issue was whether the 
development in question was likely, in the view of the Inspector determined from 
examination of his decision, to cause any harm to the conservation area. Two parts 
of the decision letter indicated that he considered that some harm would result, albeit 
insignificant harm. Reference to the development not causing ‘serious’ detriment 
implied that some harm was to be caused. In rejecting an argument by the local 
authority that, to allow the application would set an undesirable precedent, the 
Inspector said that it would not inhibit refusal of applications for planning permission 
which might have ‘more damaging consequences,’ again implying that some harm 
was envisaged. Yet the House of Lords held that when read as a whole the Inspector’s 
decision letter envisaged no harm being caused. To find otherwise was excessive 
legalistic criticism. 

If detailed and careful analysis of an Inspector’s decision is unacceptable, inevitably 
this will make it more difficult to challenge it on the ground that insufficient weight 
was attached to some factor. Furthermore, the ability of the person seeking to 
challenge an Inspector’s or local planning authority’s decision is closely related to 
the extent of the decision maker’s obligation to give reasons. As harm to a conserva- 
tion area in itself is not decisive in the planning process (other material considerations 
might outweigh the harm), it is essential that a fully reasoned decision can be 
examined to see if sufficient weight has been given to the ‘conservation area test.’ 
The obligation to give reasons is restricted. The burden is on the applicant to show 
that there has been substantial prejudice in either a failure to disclose how an issue 
of law has been resolved or by demonstrating some other lack of reasoning which 
raises substantial doubts over the decision-making process.” 


‘Preserve or Enhance’ 


The conservation area test refers to preserving or enhancing. In the case of listed 
buildings, the duty is restricted to preserving the building or its setting. The point 
of appeal in the South Lakeland case concerned the exact meaning of the word 
‘preserve.’ There has not been litigation over the meaning of ‘enhance,’ nor is it 
likely to prove contentious, except in so far as it is relevant contextually to the meaning 
of ‘preserve.’ This is because to enhance seems to impose a more demanding test 
than simply to preserve.?! 

The better view before the South Lakeland case was that ‘preserving’ involved 
some positive improvement or avoidance of harm to the area. This was largely based 
on the following passage from the judgment of Mr Lionel Read QC, sitting as a 
deputy High Court judge: 

There is, in my judgment, a world of difference between the issue which the Inspector defined 
for himself — whether the proposed development would ‘harm’ the character of the conserva- 
tion area — and the need to pay special attention to the desirability of preserving or enhancing 
the character or appearance of the conservation area. In short, harm is one thing; preservation 
or enhancement is another. ... The concept of avoiding harm is essentially negative. The 
underlying purpose of section 277(8) seems to me to be essentially positive.” 


In the South Lakeland case, the Inspector concluded that the building of a new 





20 See the House of Lords’ decision in Save Britain’s Heritage v Number 1 Poultry Ltd & Others [1991] 
1 WLR 153. 

21 To raise or increase in price, value, importance or attractiveness, or to beautify or improve. 

22 Steinberg v Secretary of State for the Environment (1988) 58 P & CR 453, at p 457. 
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vicarage within the grounds of the existing vicarage and in the Cartmel Conservation 
Area was not going to cause harm to the appearance or character of the area. Equally, 
the Inspector made no finding that it was either improving or protecting the area 
from future harm. The House of Lords decided that, nevertheless, a finding that 
no harm was going to be caused meant that the area was being preserved. This appears 
to be a conservative piece of statutory interpretation. Lord Bridge approved the 
reasoning of Mann LJ in the Court of Appeal, in particular quoting this passage: 


Neither ‘preserving’ nor ‘enhancing’ is used in any meaning other than its ordinary English 
meaning. The court is not here concerned with ‘enhancement,’ but the ordinary meaning 
of ‘preserve’ as a transitive verb is ‘to keep safe from harm or injury; to keep in safety, 
save take care of, guard’: Oxford English Dictionary (2nd ed, 1989), vol II, p 404. In my 
judgment, character or appearance can be said to be preserved where they are not harmed. 

The statutorily desirable object of preserving the character or appearance of an area is 
achieved either by a positive contribution to preservation or by development which leaves 
the character or appearance unharmed, that is to say, preserved.” 


The House of Lords sets out the rationale for this view. Judicial notice was taken 
of the extensive areas, both urban and rural, which have been designated. In addition, 
if there is no harm in a development, then there can be no reason for refusing it. 
Thus, the idea of preservation having to be positive has been firmly rejected. 

Whether this is what was intended by Parliament or is a proper interpretation 
of ‘preserve’ is another matter. If a house has a perfectly sound roof and the owner 
replaces it, does he preserve the house? No harm is caused, but neither is the house 
improved or protected by the new roof. The problem of interpretation may have 
arisen because Mann LJ took the meaning of ‘preserve’ to be neutral — not positive. 
‘To keep safe from harm or injury’ [emphasis added] seems, on the other hand, 
to have an underlying positive sense. Finally, is it not right that ‘preserve’ should 
be interpreted in the ‘conservation area test’ in the context of the word ‘enhance’ 
— in its statutory context? If so, this again seems to require a more positive definition 
of preservation. The statutory context is, in other words, essentially positive in 
meaning.” 

If a positive meaning should be given to the word ‘preserve,’ does this make 
‘enhance’ otiose? It seems not. Take the house with its replacement roof again. 
If the roof is imperfect and a few damaged slates or tiles are replaced, then the 
property is kept safe from harm: it is preserved. Yet it may not be enhanced by 
the repaired roof as it remains identical in appearance and value. If the old roof 
was made of asbestos slate and is replaced by best Delabole slate in keeping with 
the area, the laying of a new roof may have gone beyond preservation to positively 
improving or enhancing. 


Conservation Areas After South Lakeland 


It has long been Government policy accepted and applied by the courts that if a 
development, wherever it is proposed, is likely to cause demonstrable harm to 
interests of acknowledged importance, then the general presumption that in all cases 
planning permission should be granted is rebutted. This has been alternatively 
explained by Judge Marder as a requirement to show demonstrable harm to interests 








23 [1991] 1 WLR 1322, at p 1326/7. 
24 Seen 21. 
25 Planning Policy Guidance Note 1, para 15. 
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of acknowledged importance before permission is refused.” If no harm is to be 
caused by a development proposed in a conservation area, then according to South 
Lakeland, the area is preserved and consent may be granted fulfilling the statutory 
duty. If harm is to-be caused, the development will fail the statutory test. In addition, 
assuming that everyone would agree that a conservation area is an interest of 
acknowledged importance,”’ if there is harm permission should be refused under 
general principles applying in all areas. Yet in South Lakeland, Lord Bridge asserted: 


It is entirely right that in any such area a much stricter control over development than elsewhere 
should be exercised with the object of preserving, or where possible, enhancing the qualities 
in the character or appearance of the area which underlie its designation as a conservation 
area under section 277.78 


Where is this much stricter control? Does it lie in the word ‘demonstrable’ or the 
duty to have ‘special’ regard? These are semantic tricks. Perhaps Lord Bridge was 
referring to the other statutory consequences of designation,” perhaps not. 

The final result of South Lakeland is that control over planning applications in 
conservation areas is little more stringent than anywhere else. Was this Parliament’s 
intention when drafting the current special duty provisions? 


Strategies for Future Protection 


In view of the rather limited effect of a conservation area designation, local authorities 
may now look to strategies for further protecting their designated areas. Two 
approaches may be identified. The first is to spend time and effort in defining the 
character of each of their conservation areas. If the character is defined in an explicit 
and detailed way, it will be easier for harm to that character to be identified and 
thus for the ‘strong presumption’ against development to be raised. Up-to-date and 
detailed character appraisals may well become much more common and desirable 
as a result of the decision. 

The alternative method of counteracting South Lakeland is to make use of s 54A 
of the Town and Country Planning Act 1990. Section 54A was inserted into the 
1990 Act by the Planning and Compensation Act 1991.3! Instead of planning 
decisions being based (leaving aside the special duties imposed in respect of 
conservation areas and listed buildings) on the development plan and all other material 
considerations, now 





26 Cranford Hall Parking Limited v Secretary of State for the Environment and Hounslow London Borough 
Council [1989] JPL 169. 

27 This was accepted in Unex Dumpton Limited v Secretary of State for the Environment and Forest 
Heath District Council (1989) 61 P & CR 453. 

28 [1992] 2 WLR 204, at p 210. 

29 Demolition of many buildings is subject to control (Planning (Listed Buildings and Conservation Areas) 
Act 1990, s 74), trees are protected by a necessity to give prior notice to the local authority before 
lopping, topping or cutting them down (Town and Country Planning Act 1990, ss 211—214), there 
are enhanced publicity requirements for planning applications (Planning (Listed Buildings and 
Conservation Areas) Act 1990, s 73), restrictions on permitted development rights under the General 
Development Order 1988 (as conservation areas fall within the definition of Article 1(5) land) and 
more restrictive rights under the 1992 Advertisement Regulations (Town and Country Planning (Control 
of Advertisements) Regulations 1992, Schedule 3, Class A & B). 

30 For a detailed and useful analysis of character appraisals, see Suddards and Morton, ‘The Character 
of Conservation Areas’ [1991] JPL 1011. 

31 s26 brought into force on 25 September 1991, see SI 1991/2067. 
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regard is to be had to the development plan, [and] the determination shall be made in accordance 
with the plan unless material considerations indicate otherwise. 


Thus, there is a presumption in favour of the development plan. If a local, unitary 
or structure plan were to include a policy which was particularly restrictive on 
development in conservation areas, then it seems that this would be applied by local 
authorities and Inspectors on appeal unless specific material considerations indicate 
that the local plan should not be applied. Conservation area policies are not a new 
or particularly radical idea.’ Indeed, there is a statutory duty on local authorities 
to prepare schemes for the preservation and enhancement of their conservation 
areas? which must be considered in a local public meeting. 

A conservation area policy might be framed so that developments should only 
be permitted if they benefited or improved the character or appearance of the area. 
More subtle policies might set particularly stringent traffic flow restrictions or design 
requirements in conservation areas. In this way, local authorities (and indirectly 
the local community) following consultation and local scrutiny** may choose to 
have more stringent controls over their conservation areas. Section 54A should ensure. 
that such policies will be applied (subject to the other material considerations 
outweighing the plan or the vagaries of the courts in their interpretation of the new 
section) on appeal and in the courts. Perhaps the element of local choice does make 
the consequences of South Lakeland truly a Conservative outcome? 








32 DoE Circular 8/87, paras 59 and 60 encourage such policies. 

33 Planning (Listed Buildings and Conservation Areas) Act 1990, s 71. 

34 The procedures for plan making are set out in the Town and Country Planning (Development Plan) 
Regulations 1991, SI 1991/2794. 
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Re-thinking the Study of Criminal Law? 
Mike Treip* 


Andrew Ashworth, Principles of Criminal Law, Oxford: Oxford University Press, 
1991, xxii + 434 pp, hb £35.00, pb £12.95. 


Of all the subjects in the law curriculum, criminal law is often said to be the most open to 

interdisciplinary and critical approaches. Yet relatively few textbooks or courses exploit this 

potential, and standard teaching of criminal law tends to restrict itself to a passing nod to 

certain debates in liberal political theory before immersing itself in the complexities of legal 

doctrine. ! 
All academic fields have their traditional divisions in idedlogy, style and subject 
matter. Legal study is no exception. Indeed, the creation of such divisions is intrinsic 
to the practice of labelling a ‘body of knowledge’ as unique and as i belonging to 
one discipline or another. Much has been made and said of the emergence ofi so-called 
socio-legal studies and critical legal studies. These rather loose term$ (which are 
frequently used but rarely defined) refer to diverse attempts by legal scholars in 
the last two or three decades to look beyond the traditional boundaries that have 
enclosed legal study. Socio-legal scholars wish to place different areas of law into 
their social contexts, to see the relationship of their fields to other disciplines and 
to see how their subjects actually affect the realities of social existence. The critical 
legal scholars are perhaps more distanced from their disciplines and are more 
concerned with de-constructing them, analysing their constituent parts and deter- 
mining the philosophical and ideological premises on which they are based. Not 
surprisingly, these scholars frequently have drawn on critical political perspectives 
such as Marxism and Feminism. 

Obviously, the extent of the influence of these enterprises varies enormously 
between different areas of legal study, different institutions and different individuals. 
It is surprising, however, that the subject of criminal law as it appears on most 
law curricula and in most textbooks has, on the whole, remained immune to these 
interdisciplinary forces. As Lacey et al say, most courses and books on the subject 
revert quite quickly to ‘the complexities of legal doctrine.’ Despite the massive 
increase in knowledge about crime and criminal behaviour this century (particularly 
in the post-war period), the discipline of criminal law has continued to confine itself 
to the discussion of legal rules and their interpretation by lawyers. The explosion 
in criminal justice studies, the diversification of criminological! theories and 
developments in the sociology of deviance have left intact the boundaries of criminal 
law. 

Ashworth’s Principles of Criminal Law (hereinafter PCL), along with Lacey, Wells 
and Meure’s Reconstructing Criminal Law, provides a notable exception to this 
tendency. The latter attempts to lay open the ‘political and ideblogical forces behind 


*Faculty of Law, University of East Anglia, Norwich. 
(With thanks to Hilary Koe for her advice and comments.) 


1 N. Lacey, C. Wells and D. Meure, Reconstructing Criminal Law: Text and Materials (London: 
Weidenfeld and Nicolson, 1990) p xi. 
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the development of many criminal legal rules. In the authors’ words, it is intended 
to ‘develop an alternative theoretical approach to criminal law.’? It is an ambitious 
(but welcome) effort to narrow the gulf between Criminal Law and other disciplines 
by helping teachers and students to recognise the need to look beyond traditional 
forms. 

Ashworth’s book sets itself perhaps more limited objectives. As the title indicates, 
this work seeks to identify the major principles and policies that underscore decision- 
making amongst the criminal judges. Ashworth’s aim is to pursue a number of 
philosophical themes within criminal law and thereby elucidate the often conflicting 
social functions that it appears to have. 

Reconstructing Criminal Law has been described in this journal as adopting an 
‘external approach’ to the criminal law.? As such it analyses rather than uses the 
terms of reference of the criminal law. The social and political processes that lead 
to people being defined as criminal are of equal, if not greater, importance than 
the legal rules that define their behaviour. This approach is reflected in the diversity 
of the material cited in Reconstructing Criminal Law. PCL, by contrast, is an internal 
approach to the criminal law. It chooses to look within judicial decisions, identify 
the reasoning behind them and from it derive principles and policies, which may 
well have social and political implications. This is a fundamental difference in 
methodology which is central to assessing PCL’s successes. It will have to be asked 
whether it is actually possible to identify valid principles through this internal 
approach. 

In common with Lacey et al’s book, Ashworth’s book does not approach the 
criminal law as ‘grounded in a stable set of established doctrines’ (p xi). Nor is 
PCL intended to be a textbook, but is meant to demonstrate and explore the ‘practical 
interplay of doctrines’ (p vi) that inform and shape the criminal law. This article 
will explore and evaluate some of the important themes in the criminal law that 
are raised in PCL. Inevitably, an analysis of Ashworth’s success in identifying and 
analysing these themes will return us to the more general debate already referred 
to. It will be necessary to assess the contribution that this book has made to the 
endeavour of opening up the field of criminal law to genuine interdisciplinary and 
critical study. 


I Review 


The first three chapters (particularly Chapters 2 and 3) form the bedrock of 
Ashworth’s argument and seek to distinguish the book substantively from other works 
on criminal law. It is here that the parameters of the book are defined and its form 
and style determined. 

A brief discussion of the criminal justice context in which substantive law operates 
is followed by the introduction of the major themes of the book. The various criteria 
and models which might be used in order to rank offences according to their 
seriousness are surveyed in the second chapter. Ashworth then moves on to some 
of the principles that will be explored throughout the rest of the book. In a sense, 
the author is predetermining the outcome of his ‘search for principles’ by setting 
out his stall so explicitly at the outset. Yet, as becomes evident later, these principles, 
as identified early on, are mere tools of analysis, pegs on which to hang further 








2 op cit p xi. 
3 See Gerry Johnstone’s review in (1992) 55 MLR 140. 
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ideas. What is interesting (and will be examined in detail) is the technique of 
presenting principles in opposing pairs, forcing the reader to consider all areas of 
the law in terms of the tensions between conflicting forces. 

Chapters 4 to 11 have a more familiar tone. Whilst often adopting new labels 
(for example, Chapter 5 on ‘Positive Fault Requirements’ corresponds approximately 
to discussions of mens rea, Chapter 6 on ‘Negative Fault Requirements’ corresponds 
to defences), these chapters cover much of the same ground as found in standard 
texts. The use of new labels is not cosmetic, however, for it reflects the book’s goals. 

In Chapters 4, 5 and 6, it is apparent that the author is concerned more with 
establishing a fully reasoned basis for criminal liability than with establishing the 
precise extent of liability as determined by legal rules. The first of these, on ‘Criminal 
Conduct,’ analyses the circumstances in which behaviour can or cannot attract 
liability. One question that must be raised here is that which asks who can commit 
a crime — is it simply a matter of individual behaviour or are, for example, 
corporations also criminally capable? Another issue is the nature of the behaviour 
in question — need it be either positive or conscious? 

The next chapter explores the varying nature of criminal fault, discussing strict 
liability, negligence, recklessness and intention in a fairly conventional fashion. 
What is more interesting here is the discussion of the principles on which fault is 
based. Again, opposing pairs are presented: the concept of criminal punishment 
as deserved rests on the principle of individual autonomy; yet policies such as 
constructive liability are clearly based on principles of social defence. Ashworth 
notes that ‘in fact, belonging to a society involves certain restrictions on autonomy 
in order to have access to the benefits of social co-operation’ (p 132). Similarly, 
the principle of contemporaneity (of actus reus and mens rea) cannot be squared 
with the quite evident inclination of the courts to infer prior fault. 

Chapter 6, on negative fault requirements, covers ground that has sometimes been 
referred to as defences or excuses. The object is to scrutinise those lines of argument 
that a defendant could raise in the light of his or her apparent commission of the 
actus reus. Because of his interest in the notion of fault, Ashworth pays consider- 
able attention to the distinction between excuse and justification.’ Inevitably, 
the discussion returns to the need to balance individual autonomy with social 
responsibility. 

The following three chapters are the only ones in the book devoted specifically 
to substantive offences, tackling homicide, non-fatal violations of the person and 
offences of dishonesty. Chapter 7 attempts to extract the rationale behind the different 
levels of culpability attached to acts of homicide depending on the circumstances 
and state of mind of the offender. Obviously, this demands close examination of 
the division between the offences of murder and manslaughter (which Ashworth 
divides into voluntary and involuntary forms). 

Chapter 8 on non-fatal violations of the person is uncharacteristically lacking in 
analysis. The section on assaults is, on the whole, descriptive and factual, apart 
from a brief but engaging discussion of consent and public interest (pp 285—288). 
Sexual offences are also covered here. The author highlights most of the pressing 
concerns in relation to this area of law but, as will be seen later, does not engage 
adequately with the political discourse surrounding this subject. Chapter 9 provides 


4 An interesting study of the distinction between justification and excuse can be found in J.C. Smith, 
Justification and Excuse in the Criminal Law (London: Stevens and Sons, 1989). Professor Smith 
examines how these two concepts have influenced the construction of various defences and how they 
reflect differing functions in criminal law. 
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a brief overview of the dishonesty offences contained (primarily) in the Theft Acts 
of 1968 and 1978. 

The last two chapters return us to a more general discussion of the nature of criminal 
liability, covering complicity and inchoate offences. Questions crucial to the 
exploration of principles are raised here, such as the degree of participation necessary 
to impose liability and the law’s attitude to criminal co-operation. 

The final chapter looks at the conduct and fault elements of the offences of criminal 
attempt, conspiracy and incitement. As in the previous chapter, the author identifies 
a central dichotomy with which to analyse this area. He chooses to balance the 
justifications for criminal liability on desert and prevention. Does an offender become 
criminally liable only as a result of the harm they have caused, or might they also 
be liable before they have caused any harm? 

On a general level, one can say that this is an intelligent and eloquent work. It 
is absorbing and easy to read and its analytical approach to the subject must be 
applauded.’ One small general criticism that could be made is of the index, which 
this reader did not feel was sufficiently detailed to be of great use. 


II Methodological Issues 


A distinctive feature of Ashworth’s methodology is the way in which he identifies 
and tackles problem areas for exploring principles of criminal law. First, he attempts 
to draw up some kind of scheme of offence seriousness. This reflects the commonly 
held belief that the criminal law is primarily concerned with the regulation of harmful 
behaviour. This in turn begs the question, what is ‘harm’? 

Second, Ashworth believes that the law is not internally consistent. Thus, many 
principles will be qualified and contradicted by other principles. Values such as 
justice and fairness to the individual should not be regarded as absolute or sacred. 
Furthermore, the balance between principles varies with time and subject-matter. 

Finally, PCL is more concerned with the ‘why?’ of criminal liability than with 
the ‘what?’ In other words, the book explores the reasoning behind the imposition 
of criminal liability for different offences. It discusses the basis for liability rather 
than simply describing its extent. 


(i) The Problem of Harm 


A conclusion reached by many legal scholars (Ashworth amongst them) is that it 
is not possible to enunciate a unified justification for the imposition of all criminal 
punishment. Ashworth believes that a more useful exercise is to examine ‘the 
boundaries of the criminal sanction’ (p 20) and to ask where lies the threshold beyond 
which punishment is justified. This question has tended to be answered by reference 
to Mill’s prevention of ‘harm to others’ formula. This formula espouses the 
subjugation of state power (to punish) to the needs of individual liberty and states 
that the criminal law can only be enforced to prevent harm. 

As we know, this answer has led to much controversy as to what exactly constitutes 
harm, best illustrated in the post-war period by the Hart—Devlin debate’ over the 








5 This reader, as a teacher of criminal law, has found it an invaluable teaching aid. This was, however, 
within the confines of a fairly traditional, doctrine-bound criminal law course. 

6 See J.S. Mill, On Liberty (London: Penguin, 1985). 

7 See Lord Devlin, The Enforcement of Morals (Oxford: Oxford University Press, 1959); H.L.A. Hart, 
Law, Liberty and Morality (Oxford: Oxford University Press, 1962). 
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1957 report of the Wolfenden Committee on Homosexual Offences and Prostitu- 
tion.2 The ambiguity of the concept of harm poses two problems to the legal 
theorist; first, the ‘boundaries of the criminal sanction’ are unclear and indeterminate; 
second, it is difficult to rank offences according to their seriousness (or rather, the 
harm they cause). This exercise was first formally undertaken by legal classicists 
such as Becarria® in the late eighteenth and early nineteenth centuries and has been 
echoed in many criminal jurisdictions around the world. 

Ashworth draws attention to this philosophical minefield, highlighting the problems 
posed by the concept of moral harm and by victimless crimes, but then side-steps 
the issue and embarks on the task of drawing up some kind of scale of harm in 
which offences are ranked according to seriousness and punishment is apportioned 
appropriately. This task is valid, he argues, precisely because it has been frequently 
and widely embarked upon both by legislators around the world and by philosophers. 
Furthermore, he claims that general principles can quite easily be discerned — ‘it 
is not difficult to see some toe-holds for the assessment of relative seriousness’ (p 31). 
In other words, there are certain intuited principles that have aided people in drawing 
up scales of offence seriousness. 

To develop principles of offence seriousness, it is necessary to examine the different 
types of harm caused by crimes — as diverse as personal injury or death, damage 
to the environment and threats to public morality. Ashworth is well aware that in 
order to compare offence seriousness it is necessary to take into account many 
different dimensions. Individual autonomy and human rights conflict with social 
welfare, the economic harm caused by crime must be weighed against the economics 
of law enforcement, the impact of crimes on victims also must be considered. Yet 
he concludes that ‘assessments of offence seriousness should therefore be concerned 
with the standard impact and effects of the type of offence’ (p 47). Having regard 
as too limited models which attempt to generalise (such as Feinberg’s'), he 
commits the same sin. 

Ashworth mentions that many writers have argued that conventional perspectives 
on criminal behaviour distort the reality of social harm. This is a fairly common 
observation made by certain criminologists who argue that, traditionally, our system 
of criminal justice has focused on the harm caused by ‘conventional’ crimes of inter- 
personal violence and property whilst ignoring the crimes of powerful individuals, 
of corporations and of governments. They are arguing that, in drawing up scales 
of offence seriousness, the criminal law has consistently failed to compare different 
forms of harm correctly. 

One can see that Ashworth is making three important points about the harm caused 
by criminal behaviour: it is difficult to define harm; harm comes in many different 
forms which are difficult to compare to one another; and, in so far as it is possible 
to rank harm, our system of criminal law has often got its priorities wrong. It is 
surprising that the author, having identified so many flaws in the traditional use 
of the concept of harm by our legal system, still considers it worthwhile to identify 
the principles of offence seriousness utilised by this system. If one is to abandon 
the search for a unified justification of criminal punishment, perhaps one should 
also abandon the concept of harm. 


8 (1957) Cmnd 257. 
9 See Cesare Becarria, Essays on Crime and Punishment (1804). 
10 J. Feinberg, The Moral Limits of the Criminal Law (Oxford: Oxford University Press, 1984—90) 4 vols. 
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(ii) Conflicting Principles and the Question of Justice 


Conflict is a central theme in PCL. As the criminal law has developed, it has 
responded to different and often conflicting demands — whether they be socially, 
economically or philosophically driven. Therefore, any search for principles is bound 
to reveal tensions between competing objectives in the law. Frequently, laws will 
represent a compromise of some sort. This theme is introduced in the ‘preliminary 
exploration of the ideology of English criminal law’ (p 53) to be found in the third 
chapter, but is constantly returned to in later discussions. On the one hand, this 
chapter examines further ‘some of the values which relate to the boundaries of the 
criminal sanction’ (p 53); on the other hand, it explores the constituent elements 
of what Ashworth calls ‘fairness.’"! 

Alert to the pitfalls of presenting policies and principles as irrefutable and sacred, 
Ashworth chooses to discuss them in opposition to one another. Thus, a policy of 
minimum criminalisation (crucial, for example, to a New Left Realist theory and 
system of criminal justice!) is countered by principles of social defence; the basic 
rule that criminal liability can only be imposed for positive acts (and that any 
derogations from this rule must be justified) is qualified by notions of social 
responsibility; and so on. Likewise, some of the issues that Ashworth labels collec- 
tively as ‘fairness’ are shown to have their qualifying counterparts. For example, 
the need for certainty in the law must be weighed against the social defence 
requirements of discretion and flexibility. The desire to eliminate retroactivity in 
the criminal law is limited by a belief that if there is a social consensus that condemns 
as anti-social certain (legal) behaviour, then those who commit such acts must accept 
the risk of prosecution. Finally, the presumption of innocence is often sacrificed 
to the administrative concerns of the courts. 

In essence, Ashworth is identifying one source of tension that is in fact central 
to the liberal (Millian) perspective on law — social and individual interests are 
opposed, they are conflicting influences on the law. So principles of justice (such 
as certainty, non-retroactivity and the presumption of innocence) which protect the 
rights of the individual will always have to vie with principles of social welfare 
and social defence. 

Yet surely this is far from a complete exposition of the subject of justice (or 
‘fairness’). A dilemma well known to penologists and sentencers is the choice between 
certainty and consistency in punishment, and discretion and flexibility. This is often 
presented as a choice between ‘just deserts’ and some other ‘utilitarian’ end, such 
as the rehabilitation or incapacitation of the offender. One could argue equally that 
‘fairness’ to the individual is better achieved if the punishment is tailor-made to 
the individual’s needs and culpability, rather than being predetermined and certain. 
The same could be said of criminal law, that how it is applied in a given situation 
should not be fixed but rather should depend on the individual’s behaviour and 
personal circumstances. The point here is that justice/‘fairness’ works on two levels 
— the individual and the collective. At these different levels one finds different, 
indeed totally opposed, conceptions of justice/‘fairness,’ one of which requires 
certainty, one of which precludes it. It is not sufficient simply to present justice 
and society as in opposition on this point. 








11 Evidently, the author is adopting a scheme similar to that posed by J. Rawls in A Theory of Justice 
(Oxford: Oxford University Press, 1972) — that justice is akin to fairness and that, in order to develop 
a theory of justice, one must first explore normal standards of fairness. 

12 See Jock Young, ‘The Failure of Criminology: The Need for a Radical Realism’ in R. Matthews and 
J. Young (eds), Confronting Crime (London: Sage, 1986). 
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Ashworth’s account is also not entirely convincing as a non-sanctifying account 
of principles. He starts from the assumption that the rule of law (a central tenet 
of any concept of justice) serves ‘to respect the rights of individual citizens and 
to protect them from any abuse of power by state officials’ (p 59), and proceeds 
to qualify it with a number of points. But to make this assumption at all betrays 
an uncritical, even idealistic, view of justice. Many scholars have argued that a 
closer examination of justice reveals that the interests of justice and the state are 
not necessarily opposed." Perhaps the most vivid illustration of this is provided 
by Doreen McBarnet’s study of the criminal law in action.'* McBarnet argues that 
the gap between the rhetoric and the reality of justice in the courts is so wide and 
omnipresent that one must challenge the concept of justice itself. Instead, she 
concludes that justice, presented as a safeguard designed to protect the individual, 
is mere legitimising ideology which serves to mask the true objectives of the criminal 
justice system — namely conviction or, to bastardise Ashworth’s phrase, maximum 
criminalisation. 


(iii) The Basis Versus the Extent of Liability 


At this point, it is necessary to make a methodological distinction between searches 
for the extent of criminal liability and searches for the basis for criminal liability. 
Traditional books on criminal law, which concentrate on past judicial interpretation 
of statutes and precedents in order to enunicate general principles of liability and 
the structure of particular offences, are of the former type. Books such as PCL, 
which adopt a more analytical approach and which are more concerned with the 
philosophical premises on which legal principles and offences have been constructed, 
are of the latter type. 

One is able to discern an interesting theme in the book which underscores this 
commitment to establishing the basis for criminal liability. Ashworth is particularly 
interested in examining those circumstances which relieve or reduce a person’s 
liability. He appears to be following the maxim ‘the exception that makes the rule.’ 
Namely, that by looking at the exceptions to rules (those circumstances which relieve 
or reduce liability) one can achieve a better understanding of the basis for rules 
(those circumstances which impose liability). 

A striking application of the author’s approach can be found in Chapter 7 on 
‘Homicide.’ Here we see a far more detailed discussion of factors that exclude 
voluntary acts of homicide from being defined as murder than of factors that include 
acts. Ashworth is implying that the basis of liability for homicide can best be identified 
by default. Murder is regarded as the norm against which to measure homicidal 
behaviour and the task is more to look at the circumstances which relieve people 
of liability for murder than to look at those which impose it. 

This theme is worth pursuing further. Ashworth states in Chapter 4 that ‘the 
foundation of criminal liability lies in the principle of individual autonomy’ (p 79). 
If we accept that the ‘normal’ crime involves an individual actor who is autonomous 
and responsible for his/her actions and who commits a single positive act which 
contravenes substantive law, how then does Ashworth tackle aberrations from this 





[3 See D. Hay, P. Linebaugh and E.P. Thompson, Albion’s Fatal Tree (London: Allen Lane, 1975); 
E.P. Thompson, Whigs and Hunters (London: Penguin, 1975). Both these books root the emergence 
of the ideology of the rule of law in the eighteenth century in the redefinition of class interests and 
changing form of class conflict occurring at the time. 

14 D. McBarnet, Conviction: Law, the State and the Construction of Justice (London: Macmillan, 1981). 
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model of a ‘normal’ crime? ‘Abnormal’ crimes will either have unusual actors, 
unusual acts or unusual levels of responsibility. 

The most obvious abnormal criminal actors are either those individuals who do 
not act alone, or those entities that cannot be defined as individuals at all. Ashworth’s 
discussion of the latter, in the context of corporate responsibility, is disappointing 
in its brevity. However, our theme is more effectively pursued in Chapter 10 (on 
complicity), which muses: 


It is rather strange how the law of complicity has become the focal point for a number of 
arguments about the duties of citizens (p 392). 


It is Ashworth’s view that this area of the law is a poignant illustration of the tension 
between the principles of social responsibility and individual autonomy. Here we 
can see the courts abandoning their traditionally restrictive approach towards liability 
for omissions and stating a quite clear commitment to the doctrine of social 
responsibility of citizens. Likewise, the courts have shown an equally severe attitude 
towards the offence of conspiracy: 


the reasoning seemed to be that acts which were insufficiently antisocial to justify criminal 
liability when done by one person could become sufficiently antisocial to justify 
criminal liability when done by two or more people acting in agreement (p. 407). 


Ashworth’s analysis of non-standard criminal actors raises basic points of principle 
and must therefore be seen as a vindication of his methodology. 

His treatment of unusual criminal acts is less convincing, however. Here, the 
most commonly prosecuted behaviour is either when a person has not been directly 
involved in the commission of a substantive offence or when no substantive criminal 
result is achieved. Yet the analysis of the conduct element of offences of complicity 
and inchoate offences, in Chapters 10 and 11, is woefully inadequate. This criticism 
is particularly relevant to the chapter on inchoate offences. What behaviour actually 
constitutes a criminal attempt or a conspiracy is subject to much debate. This is 
not surprising, given that the issue that is really at stake is one of the extent of the 
criminal law’s reach. It is crucial to ask at what point behaviour becomes criminal. 
Yet Ashworth barely makes more than passing reference to these questions. Despite 
his statement that this area has ‘become the focal point ... for arguments,’ he has 
fallen into the familiar trap of regarding inchoate offences and complicity as peripheral 
rather than central to questions of criminal liability. 

What of levels of mental responsibility which do not conform to the normal 
standards? Strict liability is the most often cited example of the imposition of criminal 
liability in the absence of the standard mental requirements. Ashworth is aware of 
the importance of this issue and gives it a good airing in his chapter on positive 
fault requirements. Inevitably, the imposition of criminal liability without mens rea 
raises arguments of social defence. The subject is tailor-made for Ashworth’s mode 
of analysis and he makes reference to most of the main debates.'* 

Perhaps the most impressive example of Ashworth’s technique lies in his treatment 
of those levels of mental awareness that actually remove or reduce liability. Here 
is an admirable exploration of what he terms ‘Negative Fault Requirements.’ The 
exposition of topics such as intoxication, provocation and mistake of law is as clear 
and useful as any this reader has encountered. The final section of this chapter 
(pp 214—226) illustrates convincingly just how much principles and doctrines have 








15 Note, first, the shortness of these chapters and second, their inclusion only at the very end of the book. 
16 The most notable contribution to this debate can be found in Barbara Wootton, Crime and the 
Criminal Law: Reflections of a Magistrate and Social Scientist (London: Stevens and Sons, 1981). 
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always been balanced and interwoven: 


all arguments about ‘desert’ must assume some limitations on individual freedom to determine 

the conditions of behaviour, whilst asserting sufficient residual autonomy to make sense of 

responsibility (p 225). 
This technique is an effective means of answering ‘why’ questions about criminal 
liability, rather than ‘what’ questions. The exploration of non-standard criminal acts, 
actors and minds will provide information on the reasons for imposing liability, 
rather than simple descriptive information on the circumstances in which it can be 
imposed. As we have seen from the discussion of non-standard actors, however, 
it is possible that the information we gain will not help us identify rules or principles. 
The context of certain crimes is so far removed from our model of a ‘normal’ crime 
that the model is of little value, even for comparison. The basis for criminal liability 
is so variable that prevalent principles are hard to formulate. It seems the exception 
is not making the rule so much as subverting it. 


II Contextual Issues 


PCL operates within fairly narrow parameters. It is a highly analytical work which 
conducts its enquiries with considerable methodological rigour. The author identifies 
various philosophical paradigms within the criminal law and seeks to test them by 
analysing legal doctrine. As he demonstrates, some of these paradigms are 
complementary, others are contradictory. 

Inevitably, the exercise of identifying principles and policies, of looking at ‘the 
practical interplay of doctrines’ raises broader issues. It is perfectly valid to undertake 
this task, but it is possible that more questions will be raised than answered. Indeed, 
a major shortcoming of this book is not that it fails to answer questions it raises; 
rather it fails to acknowledge fully that it has raised these questions. These are 
questions that relate to the broader context of criminal law. 

Contextual questions raised by a search for principles and policies of criminal 
law operate at two levels. On the one hand, there are the institutions of criminal 
justice in which it is created, interpreted and applied. The practices, policies and 
priorities of these institutions are of crucial relevance to the so-called substantive 
law. On the other hand, there are the wider historical and political forces which 
have influenced and shaped the laws. 


(i) Historical and Political Questions 


The author displays his interest in the historical influences that have formed the 
criminal law at a number of points, not least in the chapter on homicide. There 
is an engaging discussion on the role that the mandatory penalty of life imprisonment 
has played in shaping the substantive offence of murder (pp 229—231); there is 
also mention of the ‘symbolic function of the labels applied by the law and by courts 
to criminal conduct’ (p 238). Yet this concept of the criminal law as denunciatory 
and symbolic, as well as instrumental, is not pursued any further. 

Frequently, political issues are raised but not elaborated upon. A good example 
can be found in the section on sexual offences. It is noted that the Caldwell standard 
of recklessness is not applied to the offence of rape, yet there is no discussion of 
the ideological implications of this decision. Why is a higher level of responsibility 
required to convict offenders of rape than to convict them of, say, criminal damage? 
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To be fair, at the close of the chapter the author does express strong views about 
the relative seriousness of sexual offences and the harm they cause (pp 317—321). 
His view seems to be that the reality of sexual offences such as rape justifies the 
function of the criminal law, in this context, of imposing high levels of social 
responsibility." 

Similarly, the discussion of corporate responsibility begs further examination of 
important criminological issues. Why has the criminal law tended to focus on 
individual responsibility? Why has the ‘growing recognition of the significance of 
corporate harm-doing’ not ‘been accompanied by substantial alteration of the frame- 
work of criminal liability’ (p 82)? These questions are not incidental, but funda- 
mental. As Ashworth is aware, some writers believe that such questions challenge 
the actual legitimacy of the ‘framework’ of criminal law.'* Writers such as Steven 
Box” argue that examining criminal liability in terms of the relative power of those 
people who do and do not tend to fit criminal categories reveals a clear political 
agenda behind legal doctrine. Thus, crimes commonly committed by people in 
positions of power and privilege are rarely prosecuted and rarely considered to be 
‘true’ crimes. Meanwhile, our criminal justice system is straining to process the 
crimes of relatively powerless and underprivileged people. Box also argues that 
it is important to consider the relative powerlessness of most victims of crime. 


(ii) The Criminal Justice Context 


Few books on criminal law fail to make some reference to the criminal justice process. 
Clearly, most writers feel that it is not possible to enunciate the rules and principles 
of criminal law without discussing, at some point, the means by which these laws 
are enforced. Unfortunately, few of these writers make anything more than passing 
reference to the police, the judiciary, sentencing practices, prisons and theories of 
punishment, just to mention a few themes. How much need is there to link a discussion 
of substantive law to a discussion of the criminal justice context? 

Many of the policies and principles identified in PCL are seen to serve one social 
function or another. They are generally presented in a top-down fashion, as the 
product of judges’ and legislators’ responses to social reality and their attempts to 
form and change it. In the opening chapter of PCL, we are given a brief insight 
into the role that social reality has played in shaping the criminal law — this is, 
perhaps, the bottom-up perspective. Ashworth is seeking to distinguish the factors 
that determine the ‘reality of the criminal law’ in action rather than in theory. He 
points out that there is a long and complicated process by which an individual 
infringement of a criminal law may or may not result in actual prosecution and 





17 It is worth mentioning that Ashworth’s discussion of the marital rape exemption is now out-dated 
as a result of the House of Lords’ decision in Reg v R [1991] 3 WLR 767; see also the comments 
of Glanville Williams in ‘Rape is Rape,’ New Law Journal, 10 January 1992, to the effect that this 
decision represents a de facto contravention of European human rights law. Williams’ view is that a 
prosecution of a husband for a ‘rape’ committed prior to the House of Lords’ decision would breach 
the principle of non-retroactivity in the criminal law. Another assessment of this case could be that 
the decision in Reg v R constitutes a reinterpretation of the context in which a pre-existing offence 
can be committed, but does not involve the creation of a new offence. 

18 Rather than listing (numerous) writers, it is perhaps more useful to refer the reader to what has been 
called ‘critical’ criminology. These perspectives, whilst ranging from detailed studies of particular 
types of crime (such as corporate crime) to broad analyses of the socio-structural role of crime and 
punishment, tend to have certain political reference points in common. Most important, at some level 
or another they all argue that definitions of crime and the selective application of criminal laws serve 
to reinforce power divisions between people. 

19 See S. Box, Power, Crime and Mystification (London: Tavistock, 1983). 
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punishment. What happens during this process will have a direct effect on how that 
behaviour is interpreted according to the law. The reader’s attention is drawn to 
the role of discretion, either on the part of the police in deciding how to respond 
to a crime report or criminal incident, or on the part of Crown prosecutors in choosing 
whether to continue a prosecution. 

What Ashworth fails to emphasise sufficiently is the decision by a member of 
the public to report a crime to the police, described by Bottomley and Pease as 
‘arguably the most important single decision in the entire criminal justice pro- 
cess.’ The importance of this decision (to report) is reflected by the wealth of 
literature which attempts to look behind the official criminal statistics and analyse 
the processes which underlie them. What becomes clear from this literature is that 
the theory of criminal law, based on the cases that get to court, is derived from 
a small fraction of the criminal law in action. Furthermore, it is quite apparent that 
the public, through their perceptions of the law and its agents, influence criminal 
law just as much as, if not more than, judges or lawyers. 

It is problematic therefore to make the distinction, often made by so-called ‘black- 
letter’ lawyers, between the theory of criminal law as enunciated in doctrine and 
its contextual reality. Ashworth discusses this issue by looking at the relationship 
between sentencing practices and law and the substantive criminal law. Whilst 
conceding that sentencers often have utilitarian aims in mind when choosing the 
precise quanta of punishment, the author states that sentencing is essentially 
‘confirmatory’ of the criminal law. It generally reflects and reinforces the hierarchy 
of values implicit in offence definitions and is therefore based principally on desert. 
This seems to be an oversimplification on two counts: it seems to be assuming that 
desert has always been the primary justification for punishment and thus dismisses 
too readily the long and powerful influence of utilitarianism on sentencing practices; 
and it is an incomplete picture of the relation between sentencing and the substantive 
law. For example, the existence for centuries of a mandatory death penalty (and 
subsequently a mandatory life sentence) for murder has played an enormous role 
in shaping the ‘contours of liability’ for that offence, particularly with respect to 
several of the defences. The fact that rape carries a possible maximum sentence 
of life imprisonment (as compared to other lesser sexual offences) must also have 
played a role in forming the principles of liability for rape. 

The relationship between substantive criminal law and contextual issues such as 
sentencing practices is both close and complex. To distinguish the substantive law 
from its context is a difficult, perhaps impossible, exercise. The fact that throughout 
much of the rest of PCL Ashworth (clearly reflecting his acknowledged expertise 
in the area) makes repeated reference to sentencing issues is proof of this point. 
When reform of problematic laws is discussed, particularly where distinctions in 
levels of culpability need to be made, he frequently considers sentencing practices 
as an option. Obviously, Ashworth regards sentencing as an important part of the 
criminal law. 

What these criticisms reveal is that Ashworth’s reference to the criminal justice 
context is too brief and simply too peripheral to his objectives. Clearly, he is anxious 
not to write a book on criminal justice, but to get on with the stated task of identifying 
principles and policies.7! No single book can, or should be expected to, cover 
everything: ‘much more coverage could be given to these contextual issues ... 





20 K. Bottomley and K. Pease, Crime and Punishment: Interpreting the Data (Milton Keynes: Open 
University Press, 1986) p 23. 
21 Indeed, he may well refer the interested reader to any one of his many learned contributions to the subject. 
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but within the confines of this work that has been treated as less important than 
the consideration of doctrine’ (p 18). However, this returns us to the broad issues 
with which this article began. Ashworth has engaged in a quite conspicuous act 
of boundary-drawing by stating that there is no place for a considered discussion 
of criminal justice issues in this work. Yet at the same time, by raising such issues 
throughout the book, he has demonstrated the artificiality of drawing boundaries 
around the perceived substance of the criminal law. 

Other references to criminal justice further illustrate this point. For example, the 
book pays insufficient attention to the subject of theft and dishonesty, which the 
author himself admits is a ‘core concept’ (p 336) whose ‘sphere of influence is 
enormous’ (p 338). If this area of criminal activity is the reality of criminal law 
in action,” then the principles of criminal law should reflect this. As Ashworth 
says, ‘there is no shortage of issues of principle raised by the approach of the 
legislature and the courts to offences of dishonesty’ (p 356). Our attention is drawn 
to the fact that in this area many of the issues related to justice (such as maximum 
certainty and minimum criminalisation) are sacrificed to the social welfare needs 
of discretion and flexibility. 

Yet the relevance of these observations to the ideology of the criminal law is not 
investigated. What does this say about the true hierarchy of values in the criminal 
law? One must regard the frequency of prosecution of a particular type of offence, 
or the consistent relaxation of procedural safeguards in certain circumstances, as 
just as important a source of principle as substantive law. Ultimately, one must 
question the validity of a search for the principles of criminal law which insists 
on a distinction between the ‘substance’ of the law and its context. 


IV Conclusion 


This article opened with a reference to the growing perception of a need to broaden 
the academic study of criminal law. Despite the amenability of criminal law to 
interdisciplinary study, the subject traditionally has been characterised by its 
narrowness. A few exceptions to this generalisation stand out, such as Radzinowicz’s 
History of the English Criminal Law” and Joel Feinberg’s series The Moral Limits 
of the Criminal Law.” The book under review here and, as mentioned earlier, 
Lacey et al’s Reconstructing the Criminal Law” should be added to this list of 
exceptions. On the whole, however, non-doctrinal contributions to the debates on 
criminal law, punishment and justice have been left to other disciplines such as 
jurisprudence, penology, criminology and criminal justice studies. 

This brings our discussion full circle. It could easily be argued that the narrow 
limits of the discipline of criminal law are not symptomatic of the shortcomings 
of that field so much as symptomatic of the act of boundary-drawing. What 
distinguishes criminal law from associated disciplines is its very narrowness. If the 
coverage of this subject were to be extended, it would cease to be a subject in its 
own right. 











22 At p 338, Ashworth states that upwards of 50 per cent of all indictable offences charged in the courts 
involve an element of dishonesty. According to the Home Office, 77 per cent of all notifiable offences 
recorded by the police in 1989 related to property in some way (this does not include robbery and 
criminal damage). See Criminal Statistics: England and Wales (London: HMSO, 1990). 

23 L. Radzinowicz, History of the English Criminal Law (London: Stevens and Sons, 1948—56) 3 vols. 

24 Seen 10. 

25 Seenl. 
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Ashworth points out at the start of his book the need to impose limits on the task 
at hand. It is a credit to this book that it raises within its confines many historical, 
political and philosophical issues. Any all-encompassing text would be cumbersome 
and unreadable, not to mention unwritable! Yet it is apparent that to attempt to 
understand the doctrines of criminal law without reference to wider contexts is 
ultimately futile. To attempt to draw principles of criminal law from the ‘substance’ 
os the law simply provides an incomplete and distorted picture of those principles. 
It is necessary to look beyond the substantive law. This requires the adoption of 
methodologies and findings from disciplines not traditionally labelled as ‘law.’ If 
this means subsuming the discipline of criminal law in its current form into other, 
wider disciplines, then so be it. 

Ashworth makes an interesting point when he observes that much of the conflict 
over the law of complicity stems from debates over semantics rather than principles. 
This could be extended into a comment on the role of judges and academic criminal 
lawyers in general. So often the fierce controversies that rage over the finer shades 
of meaning attached to a particular word contained in a statute are completely without 
reference to underlying instrumental objectives or political considerations. Perhaps 
this is the result of academic criminal lawyers’ and judges’ preoccupation with what 
they believe is the substance of the law. If one believes that a core substance of 
criminal law exists and one has a very narrow concept of where to find this core, 
then one’s search for principles may well end up in fruitless semantic debate. 

Ashworth believes that it is sometimes necessary to acknowledge the inability 
of ‘linguistic conventions’ to ‘correspond to moral or social distinctions in responsi- 
bility’ (p 388). The attempt in PCL to do just this, to leave behind the semantic 
debates and to get down to principles, is a worthy one. However, it is possible that 
because of his decision not to respond to the political and contextual challenges 
posed by the study of criminal law, Ashworth has not transcended its traditional 
boundaries. Instead, he has provided us with an articulate and interesting exploration 
of the territory within those boundaries. This might lead to the conclusion that the 
principles found describe a theory of criminal law which bears little resemblance 
to its reality. 
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(A) Just Rhetoric? 
J.M. Balkin* 


Costas Douzinas and Ronnie Warrington with Shaun McVeigh, Postmodern 
Jurisprudence: The Law of Text in the Texts of Law, London and New York: 
Routledge, 1991, xiii + 303 pp hb £40.00. 


The collected essays in Postmodern Jurisprudence seek to apply postmodernist 
theories, and in particular deconstruction, to jurisprudence. The book’s organising 
theme is an attack on what the authors describe as law’s ‘logonomocentrism,’ a 
pun on the deconstructive term ‘logocentrism.’ ‘Logocentrism’ refers to the charac- 
teristic manoeuvre of philosophical projects that attempt to explain the world, justice 
or ethical norms in terms of ‘concepts claimed to exist in themselves, complete, 
self-referring and proper’ (p 10). These explanatory concepts are presented in 
opposition to others which, by comparison, are seen as inferior, deviate, peripheral, 
indirect, distorting or inessential. Thus distinction, the creation of an interior and 
exterior, or a centre and a periphery, is the characteristic logocentric device. 
Logocentric projects fail, deconstruction argues, because the concepts used for 
theoretical explanation always turn out to bear a curious relationship of mutual 
dependence as well as differentiation from the marginalised, deviate or excluded 
concepts. 

The authors’ ‘logonomocentrism’ applies this analysis to law. The legal equivalent 
of logocentrism is ‘the presentation of law as a unified and coherent body’ of thought 
grounded in reason (p 27). However, ‘an entity, work or field can claim unity only 
if it can be clearly delineated from the outside’ and ‘[p]ower is legitimate [only] 
if it follows the law, nomos and, if nomos follows logos, reason’ (pp 26—27). Hence, 
logonomocentrism is the attempt to view law as a coherent, self-sufficient, unified, 
ordered body of principles, subject to and justified by reason. The book’s major 
argument is that this picture of law is misleading. It attacks the organic unity of 
law, law’s self-sufficiency and independence from other disciplines, and law’s 
grounding in reason. It claims that law ‘cannot be seen any longer as a coherent, 
closed ensemble of rules or values’ (p 27). 

The authors argue that the law nevertheless attempts to create the illusion of rational 
order, self-sufficiency and coherence. It does so by the use of rhetorical and figural 
language that legal actors and legal theorists refuse to recognise as rhetorical and 
figural, because this would undermine law’s claim to be grounded in reason. Law 
tries to ‘keep out of its empire those other discourses that it has pronounced alien 
to its scientific or normative closure’ (p xi). Law thus spurns mere rhetoric; yet 
the authors claim that when jurisprudential arguments are studied carefully, they 
are revealed to depend heavily on rhetorical and figural language. 

The final chapter of the book, which is nothing short of a tour de force, is as 
much a symbol of the book’s positions as an articulation of them. The authors mingle 
literary, legal and philosophical themes through an elaborate commentary on 
Melville’s Billy Budd. The commentary is offered in the form of a fictitious law 
review article whose authors are accused of plagiarism by a former student. This 
premise allows the authors of Postmodern Jurisprudence to juxtapose the ‘article’ 
with a pastiche of interviews, letters and other documents concerning copyright law, 








*Charles Tilford McCormick Professor of Law, University of Texas at Austin. 
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the meaning of artistic originality and a host of other philosophical subjects. Below 
this literary mosaic, the authors place a running commentary which may or may 
not be directly relevant to the text above it. This last device is itself a rather obvious 
crib from Jacques Derrida’s controversial book Glas; hence it becomes still another 
way of evoking questions about originality and copying. By forcing us to wade 
through a melange of intertextuality of their own devising, the authors hope to 
demonstrate, more by lived experience than linear argument, their doubts that law, 
literature, reason and rhetoric can be fully and finally separated. 

As the above description suggests, the book’s arguments are deliberately designed 
to be provocative in content and wide-ranging in scope. The book raises so many 
interesting issues that one cannot discuss them all fully in a brief review. Therefore, 
I have chosen to focus on two interrelated questions about the relationship between 
deconstruction, law and justice. The first is the relation between the reason of law 
and rhetoric. The second concerns the possible ethical, political and legal implications 
of the authors’ deconstructive techniques. 


Rhetoric’s Empire? 


A key theme in Postmodern Jurisprudence is that behind the reason of law one will 
find rhetoric. For example, in the book’s third chapter, the authors attack Ronald 
Dworkin’s arguments in Law’s Empire! for employing unacknowledged rhetorical 
methods to persuade us of law’s unity and coherence. In fact, the authors claim, 
Dworkin’s entire argument for the coherence and order of law ultimately turns oa 
a rhetorical device — personification, through which law is imagined to represent 
the wishes of a single person (pp 66—67). Dworkin’s famous judge Hercules 
is yet another rhetorical trope — an anthropomorphism of the law, or a legal 
prosopopoiea (creation and bestowal of a face) (p 66). 

Interestingly, the authors do not question Dworkin’s assumption that comparing 
the law to a single person’s beliefs would tend to establish its order and coherence. 
They merely attack the rhetoric that permits the comparison. However, one might 
instead study Dworkin’s rhetoric carefully to uncover deeper insights and unintended 
difficulties concerning his jurisprudential project. According to the authors, Dworkin 
imagines the law as a person. Yet in real life, most people are full of conflicts in 
their beliefs and attitudes. They manifest all sorts of contradictions and hypocrisies, 
and they usually engage in all sorts of strategies, conscious or otherwise, to reduce 
the resulting cognitive dissonance. Rather than attacking Dworkin for using rhetoric 
to place a human face on the law, one might rather take Dworkin’s metaphor very 
seriously indeed and ask if Hercules (who after all, Greek mythology tells us, went 
mad and slaughtered his children) is not the perfect rhetorical symbol of a legal 
system that, like most persons, hides and suppresses its many conflicts of value 
and keeps as best it can its many skeletons safely in the closet. In this way, Dworkin’s 
rhetorical flourish should be seen not as a disguise to be castigated, but rather as 
an uncannily accurate appraisal of how lawyers and judges consciously and 
unconsciously reduce cognitive dissonance through a combination of rationalisation, 
suppression and professional myopia. Dworkin’s prosopopoiea thus unwittingly 
symbolises the difficulties of his jurisprudential project — a jurisprudence which, 
despite all odds, must ‘put the best face’ on a legal system that often condones unjust 
and oppressive results in practice. 








1 Ronald Dworkin, Law’s Empire (Cambridge: Harvard University Press, 1986). 
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The authors’ approach to Dworkin is in many ways symbolic of their own 
ambivalent attitude towards rhetoric. The authors clearly adore rhetoric. Much of 
their book is devoted to demonstrating how what is called rhetoric and what is called 
reason are close cousins, and how the urge to deny rhetoric, to encapsulate and 
domesticate it, invariably fails. Yet the authors also distrust what they love. Instead 
of accepting Dworkin’s rhetoric, following it tenaciously to see where it leads, they 
hope to isolate and expose it in the hopes of delegitimating Dworkin’s enterprise. 

This schizophrenia can be seen by comparing the treatment of rhetoric in their 
own arguments with the treatment of rhetoric in the arguments of their opponents. 
In their own arguments, rhetoric is celebrated joyously. The authors cannot resist 
a good turn of phrase, or a clever play on words and, indeed, who can blame them? 
Rhetoric is a never ending source of unseen connections, of new ways of thinking. 
Yet in their readings of other legal scholars, rhetoric is more often the villain doing 
illicit work under the disguise of reason. Rhetoric is the subterranean brotherhood, 
the secret society, the eminence grise who must be unmasked and, through exposure, 
disempowered. Their approach in these contexts is well summed up in their descrip- 
tion of Paul de Man’s deconstructive technique: to read texts rigorously for their 
individual rhetorical characteristics, ‘supremely alert to the aesthetic attributes of 
the text, in order to keep the aesthetic within its proper domain of art and deprive 
it of its fraudulent assertion of epistemological rigour or ethical or political propriety’ 
(p 60). Although they themselves hope to overturn rigid distinctions between the 
legal and the literary, the authors nevertheless worry that rhetoric unrecognised 
grants reason illegitimate powers, and thus seek to keep the aesthetic in its proper 
place. These authors who so love rhetoric also turn out to be distrusters of rhetoric, 
interdisciplinary disciplinarians devoted to keeping the aesthetic from leaking into 
the legal. For them, rhetoric is the delightful trickster who at any moment may 
be transformed into the perpetrator of great frauds. This love-hate attitude is clearly 
articulated in the introduction to Chapter Four: before beginning their attacks on 
John Finnis’ natural law theories, they soberly note that ‘we use the same rhetoric 
that we claim is also the source of delusion. Figural language is both the source 
of meaning and all we have for dismantling the ruses of texts’ (p 75). 

My purpose in making these observations is not simply to demonstrate that the 
authors are guilty of some inconsistency about rhetoric, or that they want to have 
it both ways. Rather, I am interested in explicating the picture of rhetoric and its 
relation to reason that might lead the authors, or any of us for that matter, to want 
to have it both ways. We might begin by asking ourselves what the point of 
deconstructing the distinction between reason and rhetoric could be. Perhaps 
surprisingly for those who know of deconstruction only through popular accounts 
of it, the goal of this deconstruction cannot be to destroy the distinction between 
reason and rhetoric; nor can it be to show that all reasoning ultimately depends 
upon rhetoric. If we were to say that all reasoning is rhetorical, we would have 
already acquiesced in the division of the world of discourse into rhetorical and non- 
rhetorical discourse, the very division which the deconstruction is designed to 
question. In other words, arguing that ‘all reasoning is rhetorical’ implicitly accepts 
that there are two sets of things, rhetorical arguments and non-rhetorical arguments, 
and merely asserts that the latter category has no members. 

The point of the deconstruction, however, is not to deny the existence of non- 
rhetorical language, but to study and understand the important conceptual work being 
done when we construct separate categories of rhetoric and reason. This is the work 
of supporting a conception of what could be non-rhetorical. Rhetoric is viewed as 
a detour, a substitute for reason which is focused on persuasion, and seeing it as 
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a detour allows us to believe in a straight and narrow path to knowledge or truth. 
Rhetoric is described as a supplement to reason, which eases the path of understanding 
but is ultimately unnecessary to reason, and viewing it as a supplement permits us 
to believe in the possibility of a direct, unmediated language of reason. We exile 
a certain class of discourse to the periphery in order to create the effect of a discourse 
— non-rhetorical, literal discourse — that can be defined against it and thus secretly 
supported by its exclusion. The periphery is like a frame that squares and straightens 
the canvas it surrounds. 

In order to understand the conceptual work that the distinction between reason 
and rhetoric performs, we must try to imagine the possibility of a more general 
category that includes what our thought has assigned to the rhetorical and the non- 
rhetorical, the figurative and the literal. It would encompass the processes of 
description and argument that both rhetorical and non-rhetorical language have in 
common. It is perhaps tempting to label this category ‘rhetoric’ but, if we do so, 
we will surely have expanded the meaning of that word. Therefore, deconstruction 
does not demonstrate that rational argument is nothing other than rhetoric. Rather, 
the goal of deconstructive analysis is to unearth and identify a set of cognitive tools 
of which what we call ‘reason’ is merely a special case. 

This general category of ‘metarhetoric’ would include all of the ways that human 
beings use language to effect purposes, to discover and refine their values, to create, 
decide, understand and generally get about in the world. It would also follow that 
this metarhetoric can be used well or ill for these purposes, that it can help us or 
can mislead us. There is no guarantee that our cognitive and linguistic practices 
will serve ethical goals or will even be efficacious, however this efficacy is defined. 
The logocentric temptation has been, nevertheless, to try to isolate the efficacious, 
good uses of this metarhetoric from the bad and unreliable ones; hence the develop- 
ment of a category called ‘reason’ on which the privileged and favoured features 
of discourse are projected, and a category called ‘rhetoric’ to which the others are 
assigned. 

It now becomes clear why the authors simultaneously adore and distrust rhetoric. 
Although they accept the common definition and categorisation of rhetoric, they 
nevertheless sense that the ideological projection of good and bad qualities onto 
reason and rhetoric is precisely that, ideological. They perceive a good, efficacious 
rhetoric as well as a bad, dangerous, misleading one. But it follows that they should 
also recognise a good, efficacious reason as well as a bad, dangerous and misleading 
one. Thus, the goal of the deconstruction of reason and rhetoric should be to undo 
the ideological privileging which has assumed that the ideological distribution of 
good and bad qualities has been successful, that through the smaller categories of 
reason and rhetoric the larger category of discourse we have called ‘metarhetoric’ 
has been successfully divided into efficacious and dangerous, central and peripheral, 
essential and supplementary. 

It is no surprise then that the authors like their rhetoric and not the rhetoric of 
their opponents, for they also seem to like their own reasons but not the reasons 
of those they criticise. Yet from the authors’ attack on reason and their defence 
of rhetoric, we surely cannot derive the conclusion that reason should now be seen 
as evil and misleading, any more than we can derive the conclusion that rhetoric 
can now be revealed as efficacious and good. Rather, if we insist on retaining the 
categories of rhetoric and reason, as the authors appear to, we must acknowledge 
instead that one cannot decide in advance the value, necessity or efficacy of what 
has been historically instantiated in our culture as ‘reason’ as opposed to ‘rhetoric.’ 
It is not surprising then that the authors describe ‘[t]he result of the encounter [between 
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law and deconstruction as] neither a victory for one side or the other, nor a dialectical 
third term that transcends the original positions. The outcome remains suspended 
between law and literature, jurisprudence and aesthetics, philosophy and rhetoric’ 
(p x). 

Nevertheless, the above analysis also suggests two potential problems for the 
authors. First, the discovery of the rhetorical underpinnings of philosophical texts 
can hardly be seen as delegitimating per se. Otherwise, this position would equally 
delegitimate the rhetorically based arguments of the authors themselves. We must 
read the authors instead as saying that the simultaneous denial and employment of 
rhetoric undermines existing jurisprudence. However, this answer raises a second 
difficulty: if philosophers of law like Dworkin and Finnis were suddenly to admit 
their debt to rhetoric and start writing jurisprudence in an overtly figural style, making 
conscious and elaborate use of puns and plays on words, would this then legitimate 
their particular jurisprudential projects in the eyes of our authors? Or would they 
not be equally incensed at the now deliberate use of rhetorical methods to justify 
what they would probably still consider non-progressive or apologetic conclusions 
about the legal system? 

Students of deconstructive theory might well respond that once scholars like 
Dworkin and Finnis admitted to the rhetorical basis of their work, they could no 
longer continue to write legal philosophy in the same way, and the substantive 
conclusions they reached would therefore also be undermined and transformed. 
Nevertheless, the likely direction of such a transformation is altogether obscure. 
We are no more justified in believing that a change in rhetorical method will force 
philosophers of the law to a progressive change in political or ideological outlook 
than we are justified in holding the belief, rightly criticised by the authors, that 
an assiduous fidelity to what is called ‘reason’ will lead everyone in an identical 
(and proper) direction. The acknowledgement of reason’s debt to rhetoric is more 
likely simply to create new ways for individuals to disagree with each other. It is 
likely to create ever new occasions for both critique and apology. In particular, 
the turn to a self-conscious implementation of the rhetorical underpinnings of juris- 
prudential argument does not necessarily undermine the Dworkinian advocate of 
the coherence and unity of the law. One can use rhetoric and narrative to construct 
a unified, coherent picture of the world just as easily as a fragmented and incoherent 
one. 


Rhetoric in the Legal Academy 


If the method of post-structuralist jurisprudential theory is to discover the rhetorical 
features of legal texts, what are the political and legal consequences of this method? 
Should we expect that the authors’ methods of rhetorical analysis will produce 
important insights into how the legal system should be organised? For the most 
part, the book does not offer practical suggestions and the book is largely devoted 
to rhetorical readings of jurisprudential thinkers. In Chapter Eleven, however, the 
authors attack the inequities of access to legal services in Britain by deconstructing 
a text which justifies the present system. Nevertheless, it is quite unclear what 
deconstruction has added to the force of the critique. The authors would probably 
be the first to admit that any reasonably intelligent person who shared their politics 
could generate the same basic criticisms of the system of access to legal services; 
moreover, the argument they have produced, which is full of multilingual puns and 
plays on words, could hardly have been designed to convince members of the legal 
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establishment to mend their ways. 

In fact, the authors do not claim that post-structuralist jurisprudence is designed 
to have particular consequences for law reform. Their own analysis of the political 
consequences of deconstruction is aimed much more narrowly. They argue that 
‘jurisprudence addresses primarily, if not exclusively, an academic audience’; hence 
the “success [of postmodern jurisprudence] must be judged in this setting, rather 
than in its reception by some other audience, for example, legal professionals’ 
(p 143). The economy of the academy, they argue, is an economy of ideas: ‘In 
a theoretical field, only theory succeeds, and in a fiercely guarded theoretical- 
ideological one, counter-ideology may change the dominant paradigm. But we must 
keep reminding ourselves that success or failure must be judged within the correct 
language game and audience, that-of academics rather than of judges or practitioners’ 
(p 143). To critics ‘who question the relevance of deconstruction to the “real world” , 
the authors respond that ‘[t]he world of academics is as real as any other, and it 
is in effecting changes within it, in our case by challenging dominant theories and 
ideologies, that Marxism or hermeneutics, or deconstruction can be judged. No 
thetorical references to some reality out there can change that’ (p 144). The authors 
argue that, judged by these standards, Marxist jurisprudence has not had an effect, 
not so much because a Marxist political revolution has failed to materialise, but 
because Marxist jurisprudence ‘has failed to make any serious inroads on the juris- 
prudential orthodoxy.’ Although ‘[p]ostmodern jurisprudence may fail too[,] [t]he 
site of intervention and the audience ... are exactly the same for both’ (p 144). 

It is interesting to compare the authors’ views about the political implications 
of post-structuralist jurisprudence with those recently made by the American post- 
structuralist legal scholar Pierre Schlag, who has argued in a series of interesting 
and playful polemics that the entire project of what he terms ‘normative legal 
scholarship’ is misguided.? Schlag argues that all legal scholarship which asks the 
question ‘what should we do’ about normative issues (which include issues of justice 
and public policy) is bankrupt for two reasons. First, he argues that judges, legislators 
and other public officials do not read law reviews. Even if they did, they would 
be unlikely to believe that post-structuralist philosophy, feminist theory or even 
law and economics offered the solutions to their problems.’ Second, and more 
importantly, Schlag argues that normative legal scholarship is a bankrupt enterprise 
because it rests upon a false picture of the individual. The Enlightenment conception 
of reason, which presumes free and autonomous subjects who give reasons for their 
actions and attempt to convince others by giving reasons and appealing to shared 
values, is wholly mistaken. Decisions about public policy are made by government 
institutions composed of socially constructed individuals who do not respond to 
arguments and reasons in the way that Enlightenment ideology imagines. In Schlag’s 
view, it is ‘unbelievable’ to think that ‘we are all self-directing, coherent, integrated, 
rational, originary selves who are engaged in a rational conversation in which we 
aim to resolve disagreement by resort to normative dialogue.’4 

Both the authors and Schlag emphasise the non-rational forces and effects which 
lie behind human decision making and human activity. However, the authors’ position 
differs from Schlag’s post-structuralist pessimism in important ways. They do not 








2 Pierre Schlag, ‘Normative and Nowhere to Go’ (1990) 43 Stanford Law Review 167; ‘Normativity and 
the Politics of Form’ (1991) 139 University of Pennsylvania Law Review 801; ‘The Problem of the 
Subject’ (1991) 69 Texas Law Review 1627. 

Schlag, ‘Normative and Nowhere to Go,’ op cit at pp 178—179 and n 32. 

Schlag, op cit at p 181. 
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appear to accept the dissolution of the individual or the explosion of the notion of 
individual persuasion implicit in Schlag’s analysis. Given their emphasis on the power 
of rhetoric, it is difficult to see how they could do so. Indeed, the book’s arguments 
about rhetoric necessarily assume the persuasive power of language. For them, the 
key issue is understanding the linkage between the persuasive capacities of language 
and distinct and limited sites of rhetorical intervention. Where Schlag sees 
conventional notions of individual persuasion (whether rational or rhetorical) as 
largely illusory, the authors wish to emphasise that persuasion is necessarily tied 
to particular social practices and institutions. 

The conception of reason and rational argument we have inherited from the 
Enlightenment has tended to obscure the social embeddedness of reason and 
knowledge — the fact that both persuasion and the giving of reasons for actions 
is a distinctly social feature of our lives which is always inscribed in material 
circumstances, conventional behaviours and ways of living. Although rhetoric and 
the persuasive arts are conceded to depend importantly on social context, what we 
call ‘reason’ is generally viewed as prior to or independent of such influences. Yet 
if we forget the social embeddedness of reason, we will be tempted to think that 
a good argument or objection is a good argument or objection no matter who it 
is delivered to and no matter under what circumstances it is offered. However, we 
know that this is not always the case. Certain kinds of questions and claims that 
make perfect sense in one social setting are wildly inappropriate and even bizarre 
when transferred to another. Consider the epistemologist who engages in a spirited 
debate with her colleagues in the philosophy department about the reliability of our 
knowledge of the passage of time. Suppose that as a result of this extended discussion 
her spouse angrily informs her that she is several hours late for a dinner engagement. 
If our epistemologist then responds with the same philosophical arguments questioning 
the validity of her spouse’s knowledge claims about time, she will quickly discover 
that she has entered a very different language game. It may well be true that we 
cannot ultimately justify our knowledge about time within the language game of 
philosophy. But in the context of dinner engagements, these speculations are irrelevant 
and philosophical scepticism is quite out of bounds. 

In using rhetoric and reason to persuade others and to understand the world, we 
do not participate in a single community of persons, nor do we participate in a single 
language game. We travel in many different circles, and we use language for many 
different reasons. The epistemologist’s conversation with her academic colleague 
was a language game which concerned the philosophical development of ideas; her 
conversation with her spouse was a language game organised around social and 
intimate relations. In our lives, we move easily and seamlessly from one language 
game to another, usually implicitly understanding the different purposes and therefore 
the conditions of judgment appropriate in each. However, when we misunderstand 
the shifts involved in moving from one language game to another, confusion and 
embarrassment can often arise. Then we become like the relative who, when asked 
how she is feeling, gives us a detailed account of her recent gall bladder surgery. 

This analysis allows us to see how the authors’ position differs importantly from 
Schlag’s own postmodernist thesis. One reason that academic writing may have 
little persuasive effect on legal professionals is that legal theorists and legal 
professionals increasingly inhabit different language games and constitute different 
interpretive communities.’ But this tells us nothing about the persuasive effects of 








5 The term ‘interpretive community’ has been popularised by the literary critic Stanley Fish. It describes 
a group of persons who more or less agree about what kinds of questions are relevant to their shared 
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thetoric within a particular language game or interpretive community — such as 
the community of legal scholars. The authors’ point is precisely that the meaning 
and effects of a particular act of rhetoric cannot be deduced from its form but only 
through viewing it in terms of the site of rhetorical intervention. Because persuasion 
across communities — from the legal academy to the legal profession, for example 
— often appears to be illusory, one cannot conclude, as Schlag appears to do, that 
persuasion among individuals must be illusory within each community and within 
each language game. Schlag may well be unable to effect change in the doctrines 
promulgated by the United States Supreme Court. However, the purpose of his 
critique is to effect change in the way that legal scholars in the United States write 
about and think about the law. In that professional community, and in that language 
game, he may well have some influence. Indeed, there is considerable irony in 
Schlag’s position. The more effective he is in convincing others to abandon normative 
legal scholarship and adopt his methods, the more clearly he will have shown how 
individuals can persuade others to action within a specific professional community 
or a specific language game. Thus, Schlag’s ultimate success would entail the 
falsification of his own thesis. 

By contrast, the authors of Postmodern Jurisprudence begin with the presumption 
that the effects of jurisprudential scholarship are wholly situated within the community 
of scholars, where its successes and failures will be judged. The authors hope to 
avoid difficult questions about the relationship of post-structuralist jurisprudence 
to justice by limiting their aim in this way. Nevertheless, although this confession 
and avoidance solves some problems, it creates still others. If the locus of success 
or failure of postmodern jurisprudence is the academy, we still need to know what 
it would mean for postmodern jurisprudence to be successful in such an endeavour. 
Unfortunately, the authors are not very clear on this score. In the book’s introduction, 
the authors identify their project with that of ‘feminist and ethnic critiques’ that 
“give a voice to the echoes of what has been almost silenced down the long corridors 
of the time of law’ and which ‘challenge the white male order of the world and 
its claim to present a timeless universal rationality’ (p xii). They tell us that the 
goal of their scholarship is ‘to enable the voice of the other, the “unrepresentable,” 
not so much to speak (protests have been made) as to be acted upon’ (p xiii). Their 
‘readings of the law of our fathers are designed to legitimate the Oedipal overthrowing 
that these critiques commence’ (p xiii). How could these goals be realised in the 
limited sphere of legal education? One can imagine a number of specific reforms 
that would improve the lot of hitherto repressed voices in the legal academy — more 
appointments of women and ethnic minorities to prestigious positions, for example 
— but it is not clear whether the authors have anything so concrete as this in mind. 
Still less is it clear how post-structuralism of the kind they offer in this book will 
help to achieve gender or ethnic justice even within the limited arena of the academy. 
One leaves this book, then, with the sense of an agenda uncompleted, with explana- 
tions not fully given. The authors need to tell us much more about how their project 
could be vindicated before we can ascertain whether theirs is truly a rhetoric of 
justice or just rhetoric. 





practices and what standards of judgment should be employed in resolving them. See Stanley Fish, 
Is There a Text in This Class? The Authority of Interpretive Communities (Cambridge: Harvard University 
Press, 1980). 
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Tristram Hodgkinson, Expert Evidence: Law and Practice, London: Sweet & 
Maxwell, 1990, Iviii + 447 pp, hb £85.00. 

David Carson, Professionals and the Courts: A Handbook for Expert Witnesses, 
Birmingham: Venture Press, 1990, ix + 69 pp, pb £8.45. 


The law relating to expert evidence has developed piecemeal, attended by both the 
merits and the afflictions of the common law tradition. As the use of expert witnesses 
becomes ever more prevalent, and their influence ever greater, the need to treat 
the law of expert evidence as a body of (at least potentially) coherent rules and 
principles has become more pressing, both as a matter of theoretical integrity and 
everyday practice. Viewed against this background, Tristram Hodgkinson’s 
commendable attempt to pull together the disparate strands of ‘expert evidence: 
law and practice’ is to be welcomed as a timely contribution, filling a lacuna in 
the English law literature already amply provided for in other common law 
jurisdictions (see, in particular, I.R. Freckelton, The Trial of the Expert, Melbourne: 
OUP, 1987). 

Expert Evidence: Law and Practice is essentially a practitioners’ manual; a how- 
to-do handbook for solicitors and barristers who find themselves involved in cases 
in which experts are required to give evidence. The text is organised into six principal 
sections, Parts A—F. A general introduction to the issues (Part A) is followed by 
discussion of pre-trial (Part B) and then trial (Part C) practice and procedure. These 
are perhaps the most comprehensive and valuable parts of the work, reflecting a 
general bias towards practice over theory displayed throughout the book. Hodgkinson 
presents the rules of procedure relating to expert witnesses, such as those directing 
pre-trial disclosure, in a clear and concise manner, which is at once informative 
and (bearing in mind the rather uninspiring subject-matter) eminently readable. His 
discussion of the trial process, covering both statute and case law, and discussion 
of all the major issues for debate (such as the admissibility of, and weight to be 
accorded to, expert testimony, in the light of the hearsay rules) is similarly impressive. 
Critique of the existing position is incisive and underscored by practical hints and 
suggestions, some of which penetrate to the very minutiae of practice. For instance, 
in relation to pre-trial meetings between experts employed by the parties to prospective 
litigation, Hodgkinson advises: ‘In major cases more than one meeting may prove 
necessary. In those involving land or buildings a meeting on site may be a useful 
focus for part of the discussion’ (p 99). Discussion of the presentation of expert 
evidence should be of interest to both practitioner and theorist: the former must 
take note of subtle differences in emphasis and style in presenting expert testimony, 
since these can influence admissibility, whilst the latter needs to consider how such 
distinctions can be justified in principle (if at all). Hodgkinson’s practical hints will 
undoubtedly be welcomed by the practitioner, although the academic may suspect 
his general brevity in approach to belie omission and superficiality. 

For Parts D—F Hodgkinson changes tack. Having isolated the underlying themes 
and principles which identify expert evidence as a discrete subject area for investiga- 
tion, he proceeds to illustrate these general points by reference to various spheres 
of their practical manifestation. His exposition performs the dual function of providing 
a starting point for those concerned with these individual subject areas, and of 
contextualising and elaborating upon the material presented in the preceding general 
sections A—C. In some ways, this is the most rewarding part of the text, since it 
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hints at the theoretical insights which may be gained by taking ‘expert evidence’ 
as a central, organising concept. It is certainly the most ambitious, indeed courageous, 
part of the work, placing side by side, and for the first time, subject-matter which 
is otherwise as disparate and unconnected as forensic science, medical negligence, 
intellectual property, drink/driving offences, child sex-abuse, industrial accidents, 
probation officers’ and social inquiry reports, obscene publications, and disputes 
regarding title to land. Moreover, those foci of attention are further complicated 
by differences in legal practice and procedure. Some have specialist courts (the Lands 
Tribunal, the Patents Court), others do not (medical negligence cases are dealt with 
by the ordinary court system). Some share modes of dispute resolution (such as 
arbitration), whilst others may be decidedly sui generis in their adoption and 
modification of the usual rules of procedure and evidence in order to fulfil their 
specific function (eg Industrial Tribunals). In particular, different tribunals have 
different levels of expertise vis-à-vis the questions before them, and this obviously 
has important consequences for the rules governing the testimony of experts and, 
indeed, calls into question the principles which underpin the use of expert evidence 
in general. 

The enormity of the task undertaken by Hodgkinson should now be apparent. 
Within the confines of a reference work, it is only to be expected that individual 
topic areas suffer from rather cursory treatment. Thus, whilst the newcomer to 
specific topics will profit from the general introductions on offer, the specialist will 
inevitably be disappointed, unless the central concept of expert evidence, which 
provides the raison d’être for the exposition, is borne firmly in mind. Many of the 
subject areas broached by Hodgkinson involve matters of great social import, and 
correspondingly far-reaching consequences, such that they could never be fully 
explored in a work of this nature. 

On the other hand, there are one or two small points that could be raised in criticism 
of Expert Evidence: Law and Practice which would have been well within the 
competence of the author to remedy. First, although the nature of the work makes 
some repetition inevitable, this cannot excuse the replication of the self-same quotation 
on facing pages, which occurs twice (pp 234 & 235; pp 428 & 429). Second, an 
inconsistent use of the personal pronoun may cause unnecessary offence: apparently, 
the accused may be either male or female, but experts and judges are always safely 
masculine (see eg p 236). This is surely worse than merely sticking to the conventional 
use of the masculine throughout. Finally, and most important, there are lingering 
doubts about the book’s intended audience, engendered by the author’s occasional 
sortie into theoretical debates which seem to exceed the direct interest of the 
practitioner, as though the presence of the academic is suddenly remembered, 
necessitating some token theoretical sophistication. In reality, a single reference 
work can never cater for all interests: Expert Evidence: Law and Practice should 
jump in the direction in which it is already leaning heavily. 

No doubt these are teething troubles which will be rectified in the next edition. 
They certainly should not be seen to detract too seriously from the overall impression 
created by a work which is at once innovative, accessible, informative and concise. 
Filling a well-defined and important gap in the market, it can look forward to 
establishing itself as the standard expert evidence text, providing the benchmark 
against which any new entrant into the field will be judged. 

Experts and the Courts is also a ‘how-to-do’ book, but it is, in all other respects, 
entirely different from Expert Evidence: Law and Practice. Based upon a tried and 
tested lecture course, primarily aimed at health care professionals but of much wider 
application, Carson’s little book attempts to turn experts who are witnesses into 
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expert witnesses, by providing useful tips and information designed to assist in 
communicating their expertise to the court. It is intended to be of assistance to all 
professionals who submit their opinions to courts or tribunals, whether in the form 
of written statements or oral testimony, and is written in an accessible, conversational, 
even jaunty, style, stripped of all legal jargon and bad Latin. Carson’s style reflects 
his conviction that problems raised by the laws of evidence are for lawyers to ponder, 
leaving the experts to concentrate on the form and content of their testimony; a 
point of departure to be welcomed, no doubt, by many an expert witness who despairs 
of the mysteries of the law. 

Carson’s message is simple: when giving evidence it matters not only what you 
say, but how you say it; presentation and communication can be more important 
than the substantive basis of your testimony, and it is up to you as an expert witness 
to concentrate upon giving a well-rounded performance. Carson is realistic in his 
appraisal of the difficulties facing an expert in negotiating some autonomy in the 
courtroom — after all, the lawyers control the flow of evidence through their selective 
questioning, with the experts ‘on tap, not on top’ (C. Goodwin Jones (1986) 
26 Medicine Science and Law 13) — but he is nevertheless convinced that the experts 
can do much to improve the effectiveness of their evidence, and its consequent 
influence on the court. Perhaps the book’s greatest asset is its encouraging tone 
and guiding optimism. Rather than exhortations to (impossible) objectivity and 
(inhuman) detachment, it offers practical advice: speak to the judge or jury and 
avoid eye contact with counsel; prefatory comments can gain the judge’s attention, 
and avoid counsel’s interruptions; stick to the ‘facts’ and dress opinions in factual 
garb, so far as this is possible; watch out for ‘pinning out’ exercises by counsel 
— attempts to paint you into a corner by asking a series of short and apparently 
uncontroversial questions, whose logic may lead you into regrettable concessions 
or incautious over-statement. 

The purists might find Carson’s enterprise rather distasteful, or even alarming. 
Surely, treating court proceedings like the production of a play demeans the whole 
process by turning the administration of justice into a sordid game of chess, with 
real-life pawns. But Carson turns this objection on its head: if experts are to give 
their evidence effectively, then they must learn to play a game whose rules they 
did not formulate, and which they can do little to change. They must therefore be 
taught the rules of the game so that they can play it well, not for the sake of sport 
per se, but in order to serve higher-order goals in the proper administration of justice. 
It might be better if we had a different system altogether. But given the nature and 
limitations of the present situation, we have the worst of both worlds if lawyers 
play a secret game, the rules of which remain a mystery to many experts. Then, 
experts and their evidence will be misrepresented, misconstrued, understated or 
overstated; in short, abused. Carson seeks to redress the balance by supplying experts 
with ‘the tricks of the trade.’ 

Professionals and the Courts succeeds admirably as a handbook for expert 
witnesses. It will be of invaluable assistance to those inexperienced in court or tribunal 
work, and almost certainly contains the odd tip even for the more experienced 
practitioner, although it should be stressed that the greater part of the text is concerned 
with the giving of oral rather than written testimony. It will certainly repay the hour 
or so taken to read it in full. Moreover, its checklist format, facilitating brief refreshers 
of memory, makes the book an ideal companion for those left to haunt the precincts 
of the court whilst waiting to be called to give evidence. 

This general endorsement comes with two relatively minor reservations. First, 
experts ought to be wary of over-concentration on ‘image-management,’ which could 
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work to the detriment of their evidence. In the final analysis, experts participate 
in the legal system in order to assist courts and tribunals by sharing their substantive 
expertise. Self-presentation skills should facilitate this task, not replace it. Nor should 
they detract from the duty owed by all witnesses to be honest and open in the 
presentation of their evidence. Second, Carson is occasionally in danger of appearing 
to suggest that there are stock responses to certain situations; that a particular ruse 
will always produce the right result. Of course, there are few phenomena as unpredict- 
able (or as unresearched) as the reasoning of triers-of-fact. Hesitancy in the witness 
box can make an expert appear meticulous and thorough, or bumbling and 
uninformed; confidence can be interpreted as competence, or arrogance; is the 
adamant witness steadfast and self-assured, or just blinkered and bloody-minded? 
Inherent unpredictability in the assessment of a witness’s evidence and demeanour 
entails that there cannot be standard responses, only guidelines and pointers, and, 
for the most part, Carson is at pains to make this perfectly clear. 

One final point: at the start of the book Carson sets himself a twofold objective 
— to produce a guide for expert witnesses, and to encourage a critical attitude towards 
the present system for receiving expert testimony into the legal process. Since the 
first of these two objectives forms the central part of the text, whilst the latter is 
advanced merely by implication and aside, it would be unfair to dwell on the 
limitations of Carson’s attempt to fulfill his second objective. Nevertheless, a review 
would not be complete if it failed to consider Professionals and the Courts according 
to its own criteria for success. 

It seems strange to suggest that a handbook for expert witnesses could encourage 
critical attitudes towards the legal system, when the operation of that system is merely 
presumed, rather than demonstrated. A call for reform is implicit in the notion that 
experts must resort to artifice in order to make their evidence effective — how can 
such a morally bankrupt system be desirable or even defensible? — which puts Carson 
in the same position as the Marxist voting Tory, in the hope that the system’s 
deficiencies will become more apparent through the increased efficiency of its 
operation. Some might think this is a questionable reform strategy. More specifically, 
Carson argues that the law presumes a crisp fact/opinion dichotomy which does 
not stand up under close scrutiny, only to replace it with his own, apparently 
unproblematic, dichotomy between the ‘continuum’ of Fact—Interpretation—Opinion 
and ‘Values.’ He claims that ‘British lawyers’ are positivists, but the label ‘positivist’ 
can mean many things (it is sometimes merely abusive language!), and Carson does 
not define his terms. A more subtle account might have argued that lawyers operate 
qua lawyers within a logical/philosophical (as opposed to legal) positivist paradigm 
which assumes the absolute objectivity and infallibility of scientific propositions, 
and that such assumptions constrain the ambit of lawyers’ professional lives, 
regardless of what they might think or believe as private individuals. These are 
thought-provoking and important themes, but they merit a more detailed consideration 
than can be afforded to them in a short handbook about giving expert evidence. 


Paul Roberts* 


*Faculty of Law, University of Bristol 
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S. Lee and M. Fox, Learning Legal Skills, London: Blackstone Press, 1991, 207 pp, 
pb £10.95. a 
J.A. Holland and J.S. Webb, Learning Legal Rules, London: Blackstone Press, 

1991, 247 pp, pb £11.95. 


In so far as the list of books on legal method is still short, these additions by Blackstone 
Press are welcome. Lee and Fox are to be congratulated. Learning Legal Skills fulfils 
their hope of confirming the view that, contrary to its reputation, studying law is 
exciting, challenging and rigorous. 

Their successful formula includes the use of materials which reflect events featured 
in the press. Extracts of materials on the ‘Maguire Seven,’ the prosecution of the 
Ceaucescus, Mandela’s trial at Rivonia and issues such as surrogacy, are all used 
to demonstrate and develop legal skills. The use of such ‘everyday’ materials suggests 
to the student that studying law is not akin to joining a contemplative order, 
whereupon one has to be divorced from the world, and this is true even if the student 
is buried beneath the case law and statutes of a more traditional legal education. 
Reinforcing this is the authors’ willingness to address, head on, contemporary issues 
of sexual and racial inequality, thus firmly placing this book and its audience in 
the 1990s. 

To single out these features makes for comment which is too specific, for 
essentially, Learning Legal Skills is an exciting introduction to legal method because 
of its commitment to eclecticism. It advocates a multiplicity of perspectives as the 
basis of critical study. Early in the book comes the central creed, that ‘[t]omorrow’s 
lawyers need to be challenged to become well-rounded in many senses ... they 
need to be able to walk right round the cathedral of law and appreciate a variety 
of perspectives.’ The tone of the book is ever-searching, ever-questioning. Used 
as an introductory text, its value lies in its ability to open and stimulate the minds 
of students who all too often embark upon their legal studies with a tight knot of 
preconceived ideas about the scope of the study of law. Lee and Fox emphasise 
the open-textured quality of the law, thus suggesting that it is a spirit of exploration 
that should guide the journey through the law. Furthermore, such a spirit of 
exploration should lead to active personal involvement in shaping one’s own . 
experience of studying law. Lee and Fox urge students taught by tutors who suggest 
pressing on with traditional skills of interpreting legal texts not to feel constrained, 
but to step back and consider ‘material deemed to be above and beyond the call 
of ... duty.’ One suggestion they make is to set up a Law Film Society to encourage 
critique of legal drama. 

That this book belongs to a new genre in textbooks on legal method is clearly 
demonstrated throughout. The chapter on statutory interpretation is free from the 
kind of canonical incantation one has come to expect. The golden, literal and mischief 
rules are explained very briefly, thus releasing the rest of the chapter for a statutory 
interpretation ‘in action’ exercise involving extracts from a case on racial discrimina- 
tion (Mandla v Lee [1982] 3 All ER 1108, CA). Here, as elsewhere, the authors 
interrupt the text to comment and pose questions, a technique which gives the reader 
some sense of what is happening. 

The chapter ‘Finding Facts’ is rightly identified as the appropriate context for 
an evaluation of the adversarial method. Extracts from Sir John May’s Interim Report 
on the Maguire convictions are followed by questions, one of which attempts to 
provoke a discussion on whether the adversarial method is to be preferred. Although 
it might be said that such treatment is too brief for a phenomenon which is so 
rudimentary to an understanding of how the issues in case law are determined, the 
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result, however, is that the chapter on adjudication is wholly concerned with the 
various theories of how judges perform their functions. The chapter travels from 
formalism to realism and beyond, thus offering yet another set of analytical tools. 
` The last three chapters look beyond the law school years and are bold in offering 
challenges. Here, there is an espousal of the romantic ideal that what matters is 
that skills acquired through the study of law should enrich the lives of those who 
study it and those around them. Students are urged to have a sense of vision and 
an intensity of personal morality which produces a bias towards social and legal 
justice. The book ends with an extract from a graduation address to the Yale Law 
School in which one can almost hear echoes of the Sermon on the Mount. H.H. Koh 
tells the graduating class that knowledge of the law carries with it enormous power 
to help and hurt and that the aim of the law school has been to help students prepare 
for a life of service, not of selfishness. 

Learning Legal Rules stands in contrast to Learning Legal Skills. This is a book 
which largely respects the orthodoxy created by earlier books on legal method. It 
is rich in detail and, as such, can act as a reference source. Its chief strength lies 
in its treatment of what Holland and Webb label ‘the European dimension’ of English 
law. The authors have included information on how to find EEC law in their chapter 
‘Finding the Law.’ An entire chapter is devoted to ‘European Legal Method.’ 
Accompanying this is the readiness to open the doors to a comparative study of 
law by their attention to civil law systems. Perhaps the weakness of this book stems 
from its attempt to support too broad a constituency. Students embarking upon 
dissertations which are based upon statute or case law will no doubt find the sections 
in Chapter Two on how to use Halsbury and Current Law very helpful. But these 
sections are tediously detailed and undoubtedly beyond the needs of the beginner. 
Some signposting within the chapter advising the beginner to do no more than make 
a mental note of what treasures can and should remain buried for the time being 
would be helpful. Otherwise, it is hard to avoid the conclusion that, without having 
the chance to put the information to use, the student will soon tire of the level of 
detail. An understanding of what is indicated by square brackets, as opposed to 
round brackets, in a citation is of little value unless immediately applied. In seeking 
to fulfil the needs of more advanced students, this book runs the risk of alienating 
those new to the study of law. 

Carol G.S. Tan* 





*University of Keele 
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Policing a Postmodern Society 
Robert Reiner* 


Introduction: Paradise Lost? 


Four decades after his first appearance,.PC George Dixon, eponymous hero of the 
long-running TV series Dixon of Dock Green, remains for many the embodiment 
of the ideal British bobby. Dixon, more than any other symbol, conjures up a cosier 
era when thanks to the wonders of glorious nostalgiavision, life — like TV — was 
better in black and white. l l 

The Dixon character was unique as a cultural phenomenon, historically and 
comparatively.! In no other country, at no other time, has the ordinary beat- 
pounding patrol officer been seen as a national hero. If the police were represented 
as heroic figures at all, it was the glamorous crime-busting detective.? The 
enormous influence and popularity of the Dixon character speaks volumes about 
the peculiarity of the English veneration of their police in what is often described 
as the ‘Golden Age’ of policing. 

Public attitudes towards the police in Britain have changed dramatically since 
the Dixon era. The erosion of the Dixon image is a long process, with roots going 
back to the late 1950s, the last years of the ‘Golden Age’ itself, but it has become 
increasingly precipitous in the last decade of the century. This article will describe 
and attempt to explain this process of demystification. It will be suggested that 
underlying the immediate symptoms and causes is a more fundamental transformation 
of social structure and culture, the advent of what is often described as a ‘post- 
modern’ society. The conclusion will assess the ways in which the police have tried 
to tackle this problem and their chances of success. 

The question of why the image and substance of policing in Britain has changed 
is of fundamental importance to understanding current social change in general. 
The function of policing is essentially to regulate and protect the social order, using 
legitimate force if necessary. The dominant theoretical analyses of the state, 
deriving from Weber, see the hallmark of the modern state as the monopolisation 


*Professor of Criminology, London School of Economics and Political Science. 
This is a revised version of an inaugural lecture given at the School on 7 May 1992. 


1 -For fuller discussions see Clarke, ‘Holding the Blue Lamp: Television and the Police in Britain’ (1983) 
19 Crime and Social Justice 44, and Sparks, Television and the Drama of Crime (Milton Keynes: 
Open University Press, 1992) pp 25—30. 

2 Reiner, The Politics of the Police (Hemel Hempstead: Wheatsheaf, 2nd ed, 1992) Ch 5. 

3 Bittner, ‘Florence Nightingale in Pursuit of Willie Sutton: A Theory of the Police’ in Jacob (ed), 
The Potential for Reform of Criminal Justice (Beverly Hills: Sage, 1974). 
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of legitimate force in its territory. The police are the domestic specialists in the 
exercise of legitimate force. Thus policing is at the heart of the functioning of the 
state, and central to an understanding of legal and political organisation. The character 
and style of policing, in particular the extent to which resort has to be made to 
legitimate force, will be affected by most changes in the social order. The police 
are like social litmus-paper, reflecting sensitively the unfolding exigencies of a society. 
Thus understanding policing requires a consideration of the broadest features of 
social structure and change. Although the almost complest neglect of the police by 
social science twenty years ago has now been remedied by an explosion of research 
and comment, almost all of this is narrowly policy-oriented, governed by the 
immediate practical concerns of the police and police authorities.* This is valuable 
and welcome, but there is also a need for more fundamental social analysis of the 
determinants, nature and consequences of policing, apart from anything else to make 
sense of the disparate body of research studies. 

This requires a return to the eighteenth-century notion of ‘police science,” when 
it was regarded by Adam Smith, Bentham, Colquhoun, and other major social and 
political thinkers, as a fundamental aspect of political economy. Indeed, Adam Smith 
referred to it as ‘the second general division of jurisprudence ... which properly 
signified the policy of civil government.” The term ‘police’ then had a much 
broader connotation than its contemporary one of large people in blue uniforms, 
but the eighteenth-century conception of police science as the art of ‘government- 
ality’ sensitises us to the mutual interdependence of policing and political economy 
as a whole. This is obscured by the narrow focus on specific technical aspects of 
policing which all too often pervades current research and policy. An analysis of 
the troubled state of policing today, and the sources of the malaise, will have to 
range much further than the police themselves. 


I Singing the Blues: The Police in a Millennial Malaise 


The modern British police were established in the 19th century in the face of 
protracted and widespread opposition.’ But as new police forces spread out from 
the Metropolitan heartland established by Sir Robert Peel in 1829 to encompass 
the whole of England and Wales by the mid-nineteenth century, gradually and 
unevenly they began to cultivate increasing public consent and support. Painstakingly 
the police leadership, beginning with Rowan and Mayne, the first two Commissioners 
of the Metropolitan Police, strove to develop an image of the British bobby as the 
impartial embodiment of the rule of law and the ethic of public service. This rapidly 
became the prevailing conception of the police amongst the middle and upper classes, 
who had little direct personal experience of their stalwart servants in blue. The 
working class, who were far more likely to encounter what contemporaries dubbed 
‘the plague of the blue locusts,’ held more negative attitudes towards the new 
regulators of their social and political activities. 





A 


Reiner, ‘Police Research in the United Kingdom: A Critical Review’ in Morris and Tonry (eds), Modern 
Policing (Chicago: Chicago University Press, 1992). 

Smith, Lectures on Jurisprudence (Oxford: Oxford University Press, 1978. Originally published 1763). 
In Foucault’s terminology: cf M. Foucault, ‘On Governmentality’ (1979) 6 Ideology and 
Consciousness 5. 

For syntheses of recent research on the origins and development of the British police see Emsley, 
The English Police (Hemel Hempstead: Wheatsheaf, 1991) and Reiner, op cit n 2, Chs 1 and 2. 

Storch, ‘The Plague of Blue Locusts: Police Reform and Popular Resistance in Northern England, 
1840—57’ (1975) 20 International Review of Social History 61. 
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As the working class came gradually to be incorporated into the political, social 
and economic fabric over the next century, so acceptance of the police spread down 
throughout the social order. The economically and socially marginal — the ‘rough’ 
residuum of the reserve army of labour and indeed young men in general’— continued 
to bear the brunt of the moral street-sweeping which constitutes the core of practical 
police-work. But the bulk of the settled and respectable working class followed in 
the footsteps of those higher up the social scale, and began to join in their veneration 
of the bobby as the very embodiment of the citizenly ideal. This support was brittle, 
and always fragile at times of industrial conflict. However, in the long social peace 
of the mid-twentieth century, symbolised successively by the Battle of Britain and 
the Festival of Britain, the bobbies had their finest hour in terms of popular affection. 

Much contemporary evidence, apart from the Dixon myth, underlines the status 
as totems of national pride which the police enjoyed in the 1950s.° The most solid 
evidence is provided by the major survey conducted for the 1962 Royal Commission 
on the Police Report. This found ‘an overwhelming vote of confidence in the police 
... No less than 83% of those interviewed professed great respect for the police.’ 

In the three decades since then, there has been a growing questioning of the 
institution, culminating in recent years in a veritable haemorrhage of public 
confidence. Optimists could, if pressed, still tell the story another way. The 1988 
British Crime Survey (BCS) for instance found that 85 per cent of the public rated 
the police as very or fairly good in the job they did. Most institutions (including 
universities and the legal profession) would be delighted with such approval ratings. 
But there is evidence of continuing erosion of confidence throughout the 1980s. 
This has now become precipitous in the wake of the great escape of miscarriage 
of justice skeletons from the Home Office cupboard since the ‘Guildford Four’ opened 
the door in 1989. 

The regular British Social Attitudes surveys conducted by Jowell and his 
colleagues,'' as well as the series of national British Crime Surveys by the Home 
Office,'? show a clear decrease in the standing of the police. One-off surveys 
conducted since the series of miscarriage of justice scandals came to light, and during 
the current boom in the crime rate, suggest yet further decline. The Operational 
Policing Review conducted in 1990 for the three police staff associations found that 
only 18 per cent of a national sample considered that their local police did a ‘very 
good’ job." 

All these surveys show that opinion of the police is most negative amongst particular 
groups, those who are routinely at the receiving end of police powers: the young, 
males, the economically marginal, especially if they are also black and live in the 
inner-cities. Local surveys in city areas have for many years indicated that amongst 
these groups, who have been graphically described as ‘police property,’ rejection 





9 Royal Commission on the Police, Final Report, Cmnd 1782 (London: HMSO, 1962) pp 102—103. 
For other contemporary evidence of the high status of the British police in the 1950s, see Gorer, 
Exploring English Character (London: Cresset, 1955) and Almond and Verba, The Civic Culture 
(Princeton: Princeton University Press, 1963). 

10 Skogan, The Police and Public in England and Wales: A British Crime Survey Report (London: HMSO, 

1990). 

Jowell, Witherspoon and Brook (eds), British Social Attitudes: The 5th Report (Aldershot: Gower, 

1988) pp 117—118. 

12 Skogan, op cit n 10, p 1. 

13 Joint Consultative Committee of the Police Staff Associations, Operational Policing Review (Surbiton, 
Surrey: The Police Federation, 1990). 

14 The term was coined by Cray, The Enemy in the Streets (New York: Anchor, 1972). It was developed 
analytically by Lee, ‘Some Structural Aspects of Police Deviance in Relations with Minority Groups’ 
in Shearing (ed), Organisational Police Deviance (Toronto: Butterworth, 1981). 
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of the practices of the police (though not the principles of law and order) is the 
norm. 

Most significantly of all for the police, they seem to have become increasingly 
estranged from the Conservative Government, whose pet public service they were 
not many years ago. The police fear a ‘hidden agenda’ in which they are to be made 
the scapegoats for the failure of the party of law and order to deliver on its election 
promises. The screws of financial and managerial accountability to the centre have 
been tightening remorselessly for several years and, much worse from the police 
point of view is fearfully anticipated.'* 


Ii The Deconstruction of Dixon 


The declining status of the police is related to a number of changes in organisation 
and policy which have had the unintended effect of undermining legitimacy of the 
police. These will be considered, prior to analysis of the underlying causes." 


(i) Recruitment, Training and Discipline 


The first element in the undermining of police legitimacy was the erosion of the 
image of an efficient, disciplined bureaucracy. Partly this was a question of standards 
of entry and training which had not kept pace with general educational improvements. 

There have been many attempts in the last thirty years to raise police educational 
and training standards. Since the 1960s, various schemes have been introduced to 
attract graduates to the service and encourage higher education for serving police 
officers. However, significant results have only been achieved during the 1980s, 
when as a result of pay increases (and unemployment outside the service) the intake 
of graduates has accelerated sharply to about 12 per cent of recruits per annum. 
There has also been increasing interest from serving officers in specialist criminal 
justice degrees.'® Significant changes have occurred in recruit training as well, 
largely following from the 1981 Scarman Report." Despite the merit of these 
developments, they have not prevented an erosion of public confidence in police 
professional standards. 

The main way that the image of the police force as a disciplined, rule-bound 
bureaucracy came to be dented was by the series of corruption scandals which rocked 
Scotland Yard in the early 1970s. Although there have been no major cases alleging 





15 Smith, Small and Gray, Police and People in London (London: Policy Studies Institute, 1983); Kinsey, 
The Merseyside Crime Survey (Liverpool: Merseyside County Council, 1984); Jones, MacLean and 
Young, The Islington Crime Survey (London: Gower, 1986); Crawford, Jones, Woodhouse and Young, 
The Second Islington Crime Survey (Middlesex Polytechnic: Centre for Criminology, 1990); McConville 
and Shepherd, Watching Police, Watching Communities (London: Routledge, 1992). 

16 Police concern was accentuated by the fact that the ‘Inquiry into Police Responsibilities and Rewards,’ 
recently announced by the Home Secretary Kenneth Clarke, consists almost entirely of people from 
industrial and commercial rather than legal backgrounds, under the chairmanship of Sir Patrick Sheehy 
of British and American Tobacco. (‘Clarke sends for BATman,’ Police, July 1992, pp 8—9; Loveday, 
‘A Murky Business,’ Police Review, 17 July 1992, pp 1318—1319; Butler, ‘Paying the Service Charge,’ 
Police Review, 24 July 1992, pp 1360—1361.) 

17 The organisational and policy changes are discussed in more detail in R. Reiner, op cit n 2, Ch 2. 

18 Brogden and Graham, ‘Police Education: The Hidden Curriculum’ in Fieldhouse (ed), The Political 
Education of Servants of the State (Manchester: Manchester University Press, 1988); Tierney, 
‘Graduating in Criminal Justice’ (1989) 5 Policing 208. 

19 Scarman, The Brixton Disorders, Cmnd 8427 (London: HMSO, 1981); Fielding, Joining Forces 
(London: Routledge, 1988); Southgate (ed), New Dimensions in Police Training (London: HMSO, 
1988). 
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personal corruption since Sir Robert Mark’s clean-up of the Yard and the ‘Country- 
man’ inquiry in the 1970s, it is undoubtedly true that those scandals damaged severely 
the image of the police as disciplined law enforcers. While in the 1962 Royal 
Commission survey 46.9 per cent of the public did not believe bribe-taking occurred, 
by 1981 the Policy Studies Institute study of Londoners found that only 14 per cent 
believed that the police ‘hardly ever’ took bribes.*® During the 1980s, personal 
corruption has become less of an issue, and attention has switched to abuses of police 
powers undermining the rule of law. 


(ii) The Rule of Law 


The issue of police violations of legal procedures in the course of dealing with offences 
has become acutely politicised since the 1970s. On the one hand, civil liberties groups 
have publicised much evidence of police malpractice, while on the other, the police 
have lobbied for greater powers to aid the ‘war against crime.’ 

The Police and Criminal Evidence Act 1984 (PACE)! purported to provide a 
balanced codification of police powers and safeguards over their exercise, synthesising 
the concerns of the ‘law and order’ and the civil liberties lobbies. It is highly debatable 
how far it succeeds." What is certain is that the issue of police abuse of powers 
has increased rather than abated, especially in the late 1980s and early 1990s. Between 
1989 and 1991, public confidence in the police was further shaken by an unpre- 
cedented series of scandals revealing serious malpractice. The cases of the ‘Guildford 
Four’, the “Birmingham Six’ and Judith Ward are only the most prominent of a 
large number of miscarriage of justice scandals which have surfaced in the 1990s. 

Although these cases profoundly shook public opinion, police representatives often 
argued that they had occurred before the recent reforms and could not happen under 
the procedures now in force. This argument was itself weakened by a number of 
causes célèbres which have involved more recent abuses,” as well as by the 
implications of academic research on PACE. 

The anxiety produced by these revelations of abuse was enough to make the Home 
Secretary announce in March 1991 (after the release of the ‘Birmingham Six’) the 
establishment of a Royal Commission on Criminal Justice, chaired by Lord 
Runciman, the first Royal Commission in twelve years. 


(iii) The Strategy of Minimal Force 


The preparedness of the police to cope with public order problems began to be 
expanded and refined during the 1970s, as political and industrial conflict increased. 





20 Smith et al, op cit n 15, p 249. 

21 PACE was itself the product of a complex political balancing act, unevenly incorporating the major 

recommendations of the 1981 Report of the Royal Commission on Criminal Procedure. Cf Symposium 

on the Police and Criminal Evidence Act, Public Law, Autumn 1985, pp 388—454, and Leigh, ‘Some 

Observations on the Parliamentary History of the Police and Criminal Evidence Act 1984’ in Harlow 

(ed), Public Law and Politics (London: Sweet and Maxwell, 1986). 

McConville, Sanders and Leng, The Case Jor the Prosecution (London: Routledge, 1991); Reiner, 

“Codes, Courts and Constables: Police Powers Since 1984” (1992) 12 Public Money and Manage- 

ment 11, Reiner and Leigh, ‘Police Power’ in Chambers and McCrudden (eds), Individual Rights 

in the UK since 1945 (Oxford: Oxford University Press/The Law Society, 1992). 

23 Such as the series of cases involving the West Midlands Serious Crimes Squad (disbanded by the 
then Chief Constable Geoffrey Dear in 1989) and the Court of Appeal decision to uphold the appeals 
of the “Tottenham Three,’ who had been convicted of the murder of PC Keith Blakelock during the 
1986 Broadwater Farm riots. 
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This militarisation of policing proceeded apace in the 1980s in the wake of yet more 
serious disorder, beginning with the 1981 urban riots in Brixton and elsewhere.” 

Without much public debate de facto ‘third forces’ have developed, specifically 
trained and readily mobilisable to cope with riots. They are coordinated in a crisis 
by the National Reporting Centre, established in 1972 and located at Scotland Yard. 
When in operation it is controlled by the current President of the Association of 
Chief Police Officers (ACPO). Its most controversial and prominent use was during 
the 1984—85 miners’ strike, when a massive, centrally coordinated policy operation 
was directed by the Centre, amid much criticism of ‘police-state’ tactics.” During 
the trial of miners on riot charges, it was revealed that in the early 1980s ACPO 
had produced a secret document, the Tactical Options Manual,” setting out the 
blueprint for a finely graded response to public disorder. 

Neither the tougher methods available since the 1981 riots, nor the wider reforms 
inspired by Lord Scarman’s Report, were able to avert the even more serious urban 
riots of 1985, on the Broadwater Farm estate in Tottenham and elsewhere. Serious 
public disorder occurred again in an industrial context at Wapping in 1986—87, 
during picketing outside the News International plant. Many complaints of undue 
violence were made against the police and the Police Complaints Authority upheld 
some of these after an investigation.” Other controversial uses of public order 
tactics have occurred in the late 1980s during the policing of hippy convoys 
converging on Stonehenge.” During 1990, anti-poll demonstrations were the 
source of severe public order clashes, especially following a rally in Trafalgar Square 
on 31 March. 

In recent years, however, the greatest public order concerns have not been industrial 
or political conflicts. A ‘moral panic’ has developed about disorder occurring in 
a variety of leisure contexts. In 1988, ACPO raised fears about growing disorder 
in rural areas caused by so-called ‘lager louts.’ In 1989—90, there was great 
police concern about the spread of ‘acid-house’ parties. During the summers of 1991 
and 1992, serious violence and disorder has broken out on a number of housing 
estates in different parts of the country, ranging from Bristol to Tyneside, after police 
attempts to curb ‘joy-riding.’*° The police were subject to criticism, both for 
under-reacting to the joy-riding and from other quarters, for harassing teenagers 
suspected of joy-riding. Although the police response to riots remains lower in profile 
than most foreign forces, there has undoubtedly been a stiffening of strategy and 
more resort to technology, equipment and weaponry. 

Apart from the growing use of riot control hardware, there has been a rapid 
proliferation of use of firearms by the police. Although still unarmed (apart from 
the traditional truncheon) on routine patrol, the number of occasions in which firearms 
are issued to the police has escalated inexorably. Many forces now deploy cars 











24 For conflicting assessments of the militarisation of public order policing, see Jefferson, The Case 
Against Paramilitary Policing (Milton Keynes: Open University Press, 1990) and Waddington, The 
Strong Arm of the Law (Oxford: Oxford University Press, 1991). 

25 McCabe, Wallington, Alderson, Gostin and Mason, The Police, Public Order and Civil Liberties 
(London: Routledge, 1988). 

26 Northam, Shooting in the Dark (London: Faber, 1988). 

27 Police Complaints Authority, Annual Report 1989 (London: HMSO, 1990). 

28 Vincent-Jones, ‘The Hippy Convoy and Criminal Trespass’ (1986) 13 Journal of Law and Society 343. 

29 Subsequent Home Research has challenged the police view of growing disorder in rural areas, as 
distinct from towns inside what are formally county force boundaries, of M. Tuck, Drinking and 
Disorder: A Study of Non Metropolitan Violence, Home Office Research and Planning Unit Study 108 
(London: HMSO, 1989). 

30 cf the reports in Police Review, 24 July 1992, pp 1356—1357, and 31 July 1992, pp 1404—1405. 
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carrying guns in their lockers, which can be used on orders from headquarters. 
The number of occasions when guns are fired by the police remains small, and the 
rules are tight. Nonetheless, the traditional unarmed image of the British bobby 
has faded. 


(iv) Non-Partisanship 


The spectacle of James Anderton (Manchester’s former Chief Constable) or represen- 
tatives of the Police Federation preaching at the drop of a helmet about the sinking 
state of our national moral fibre first became familiar in the 1970s. By 1980 the 
police, at all levels from Chief Constable down to the rank and file, almost seemed 
to set the terms of debate on law and order and social policy. 

In 1975, the Police Federation launched an unprecedented campaign for ‘law and 
order,’ which was revived in 1978 specifically to influence the 1979 general election. 
This proved to be an investment which reaped handsome dividends. The new 
Conservative government immediately implemented in full the pay increase recom- 
mended in 1978 by the Edmund-Davies committee. There ensued a prolonged 
honeymoon period in which the police were the Conservatives’ most favoured public 
service. This love affair cooled as public expenditure cuts began to bite on the police 
and a ‘hidden agenda’ of incipient privatisation, coupled with strict central financial 
control, began to emerge in the late 1980s.3! 

For its part, Labour has tried hard to repair bridges which had been broken in 
the early 1980s, following the election of radical local authorities in the metropolitan 
areas, who adopted policies which were often perceived as ‘anti-police.’ The high- 
point of tension between Labour and the police came during the 1984—85 miners’ 
strike. 

There is now a tendency to return to cross-party consensus on law and order 
(accentuated in this and other areas by the replacement of Margaret Thatcher by 
John Major as Prime Minister in late 1990). The prototype of the outspoken Chief 
Constable, Sir James Anderton, retired in 1991. He had become ever more contro- 
versial in the late 1980s for his supposedly divinely inspired utterances on AIDS 
and other topics. By then, most other Chief Constables had come to believe overt 
police interventions in political and social debates were unwise. Nonetheless, the 
years of partisanship had tarnished, possibly irretrievably, the sacred aura hitherto 
enjoyed by the British police of being, like the Queen, above party politics. 


(v) The Service Role 


The dominant current of police thinking stresses that, contrary to the popular image 
of the police as primarily crime-fighters, much if not most of uniformed police work 
(measured by time or number of incidents dealt with) consists of calls for help, 
in response to which the police act as a social service more than as law enforcers. 
The community policing philosophy, which emphasises this, has become influential 
amongst police chiefs in the UK, the USA and elsewhere.* There is evidence, 





31 Rawlings, ‘Creeping Privatisation? The Police, the Conservative Government and Policing in the Late 
1980s’ in Reiner and Cross (eds), Beyond Law and Order: Criminal Justice Policy and Politics Into 
the 1990s (London: Macmillan, 1991). 

32 Reiner, op cit n 2, Preface and Ch 7. 

33 Reiner, Chief Constables (Oxford: Oxford University Press, 1991) pp 210—219. 

34 ibid Ch 6, and Skolnick and Bayley, The New Blue Line (New York: Free Press, 1986) and Community 
Policing: Issues and Practices Around the World (Washington DC: National Institute of Justice, 1988). 
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however, that most rank-and-file policemen believe the service aspects of the work 
should have low or no priority.” Since the Scarman Report in 1981 endorsed a 
kind of community policing philosophy, this has become the orthodox analysis of 
the police role for all Chief Constables. The evidence of recent decline in public 
support has led to a redoubling of the effort to define policing in service terms, 
in the Plus Programme of the Metropolitan Police and the ACPO Statement of 
Common Purpose and Values.** The success of these worthy attempts at relegit- 
imation has yet to be seen, but initial research evaluations have not been 
optimistic.*” 


(vi) Preventive Policing 


Peel’s original conception of policing emphasised preventive patrol by uniformed 
constables as fundamental. The notion of the bobby on the beat as the essential 
bedrock of the force, to which all other specialisms are ancillary, remains a philosophy 
to which most Chief Constables pay homage. But in practice, specialist departments 
have proliferated and foot patrol has been downgraded.* 

The meaning of prevention shifted away from the scarecrow function of uniform 
patrol to the development of specialist crime prevention departments, whose function 
is to provide advice to citizens on methods of minimising the risk of victimisation 
and alerting them to the dangers of some kinds of offences. At first, crime prevention 
departments were Cinderellas of the service, low status, low budget and low key. 
However, as crime prevention became increasingly central to the Government’s 
law and order policy in the 1980s, so they blossomed into belles of the ball. A 
proliferation of specialist and plain clothes units, reversing the original Peelite 
philosophy, has been one consequence of an apparent crisis of police effectiveness 
in controlling crime. 


(vii) Police Effectiveness 


Police effectiveness is a notoriously slippery concept to define or measure. But the 
official statistics routinely produced by police forces and published by the Home 
Office seem to record an inexorable rise in serious criminal offences and decline 
in the clear-up rate since the mid-1950s, and especially since the late 1970s. Whereas 
in the mid-1950s there were less than half a million indictable offences recorded 
as known to the police in most years, by 1977 this was over 2 million and, by 1991, 
over 4 million. Before the war, the percentage of crimes recorded as cleared-up 
was always over 50 per cent. By the late 1950s, it had dropped to about 45 per 
cent and it is currently around 38 per cent.” 

The inadequacy of these figures is well known.” Many crimes are not reported 
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to the police, so increases in the rate may indicate a greater propensity to report 
rather than suffer victimisation.“ The clear-up rate is affected by many other 
determinants apart from detective effectiveness, including massaging the figures. 
Nonetheless, it is hard to argue that the recorded trends do not correspond to basic 
changes in the same direction, and they are certainly associated with a growing 
public fear of crime and a popular sense that police effectiveness is declining. In 
addition to the direct effect on public confidence of apparently declining police 
efficiency, concern about crime has led to the controversial new tactics and law 
and order campaigns which have already been discussed. 


(viii) Accountability 


All the above concerns have converged on the central issue of accountability: how 
can the police be brought to book for poor performance? This was the nub of 
controversy for most of the 1980s. The independence of the British police force 
from control by any elected governmental institutions has usually been seen as a 
virtue, although there has also been a long-standing radical critique arguing that 
it was anomalous in a democracy.” 

As policing has become more controversial in Britain in the last two decades, 
so the perception of the mechanisms of accountability has changed. The old mystical 
substitute of police identification with the public came under strain as the police 
were seen increasingly as unrepresentative in terms of race, gender and culture, 
and alienated from the groups they typically dealt with as offenders and victims.” 

At the bottom of every specific conflict, critics pinpointed the problem of the 
police being out of control by any outside bodies and hence unresponsive to the 
popular will. They have sought to reform the structure of police governance so as 
to make police policy-making fully accountable to the electoral process. Sophisticated 
critiques of the existing system by constitutional lawyers appeared“ and the view 
that the police were not adequately accountable came to be the orthodoxy of main- 
stream liberal as well as radical analysis of the police. While the police themselves 
have strongly resisted the full radical package, they have conceded increasingly 
the legitimacy of some aspects of the critique, especially about the complaints system 
and the absence of a local police authority for London. For their part, the 
Conservatives have wanted to maintain the constitutional status quo. They have, 
however, become increasingly concerned to render the police more accountable for 
their use of powers and, even more crucially, the effective use of resources. 

At the same time, it is becoming increasingly evident that local accountability 
to police authorities has atrophied. It is being replaced by a degree of central control 
amounting to a de facto national force.“* Thus, accountability has been trans- 
formed, rather than simply reduced. What is clear is that the perceived lack of 
adequate local accountability has been a major factor undermining police legitimacy 
in recent years. 
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These eight aspects of police organisation and policy have all been specific, concrete 
issues of controversy and concern in recent years, symptoms of the erosion of the 
public standing of the police. Underlying them, however, are a combination of deeper 
social changes which form the social context of the declining legitimacy of the police. 

Police activity has always borne most heavily on the economically marginal 
elements in society, the unemployed (especially if vagrant), and young men, whose 
lives are lived largely in the street and other public places, ‘police property.’*’ 
Whereas the historical incorporation of the working class modified their resentment 
of policing, police conflict with the residuum at the base of the social hierarchy 
remained. Studies of policing in all industrial societies show this to be a constant. 
The police themselves recognise this and their argot contains a variety of derogatory 
epithets for their regular clientéle drawn from this stratum. In California they are 
‘assholes,’ in Toronto ‘pukes,’ in London ‘slag’ or ‘scum’ and on Tyneside 
‘prigs.’*® Drawn mostly from the respectable working class, the police are respon- 
sive to their moral values and adopt a disdainful scorn for those whose lifestyles 
deviate from or challenge them. But however conflict-ridden, relations between the 
police and ‘slag’ have not usually been politicised. Membership in the marginal 
strata is temporary (youths mature, the unemployed find jobs) and their internal 
social relations are atomised, so a sense of group identity is hard to develop. 

One important factor which politicised policing in the 1960s and 1970s was the 
development of social groups with a clear consciousness of antagonism towards 
(and from) the police. This owes something to the development of more self-conscious 
youth cultures, the return of long-term unemployment and the increasing militancy 
of industrial conflict. 

The most crucial change, however, has been the catastrophic deterioration of 
relations with the black community. There is a long history of police prejudice against 
blacks and complaints of racial harassment. By the mid-1970s, clear evidence had 
mounted of blacks (especially black youths) being disproportionately involved in 
arrests for certain offences, largely but not only because of police discrimination.” 
A vicious cycle of interaction developed between police stereotyping and black 
vulnerability to the situations that attract police attention, resulting from racial 
discrimination in society generally. 

The burden of recent research on police-public relations suggests that while these 
still remain relatively harmonious with the majority of the population (including 
most of the working class), they are tense and conflict-ridden with the young, the 
unemployed, the economically marginal and blacks.® What has happened to 
politicise policing since the 1970s is a growth in the size of these vulnerable groups, 
primarily due to economic failure and a heightening of their self-consciousness as 
targets of policing. 

This is due to structural changes in the political economy of Western capitalism. 
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Long-term structural unemployment (increasingly never-employment) has re-emerged, 
leading to the de-incorporation of increasing sections of the young working class, 
especially amongst discriminated against minorities, ‘who are being defined out of 
the edifice of citizenship.’ A new underclass has formed which is not simply a 
result of unemployment, but of its seeming structural inevitability. ‘The majority 
class does not need the unemployed to maintain and even increase its standard of 
living ... The main point about this category — for lack of a better word we shall 
call it the “underclass” — is that its destiny is perceived as hopeless.’>? There is 
much debate about the now popular concept of an underclass, and its conservative 
culturalist version has unacceptable connotations of ‘blaming the victim. ’® But the 
structurally generated formation of a completely marginalised segment of society 
is a major source of the huge growth recently of crime, disorder and tensions around 
policing. 

Unemployment is certainly not linked to crime or disorder in any straightforward 
automatic way, as the Conservatives are ever ready to tell us. But there is now much 
evidence that in the present period at any rate it is a factor in the emergence of 
a young underclass which has the motive, the opportunity and the lack of those 
social controls which are brought by social integration, and thus becomes a key 
part of the explanation of crime and disorder. 

The conflicts between the socially marginal and the police are perennial, although 
they are now more extensive and structural than during the postwar boom. However, 
the key to how this is translated into political debate is a long-term cultural change 
in the articulate opinion-forming middle class. 

The police have lost the confidence of certain small but influential sections of 
the ‘chattering classes,’ what may be described roughly as The Guardian or 
The Independent reading circles. This process of a developing gulf with some 
educated middle-class opinion has a variety of roots, stretching back to the invention 
of the car. But the most significant are the growth of middle-class political protest 
since the early 1960s (CND, the anti-Vietnam War demonstrations, the 1960s’ student 
movement and counter-culture) and the politicisation of forms of marginal deviance 
which involve some middle-class people, notably drug-taking and homosexuality. 
This conflict with highly articulate and educated sections of the population has been 
of enormous significance in converting policing into an overt political issue." 

Underlying the change in educated middle-class opinion is a broader cultural trend: 
the decline of traditional patterns of deference and unquestioning acceptance of 
authority, a process which has been aptly termed ‘desubordination.’* This is 
reflected both in the attitudes of those at the receiving end of police powers and 
the general public audience of policing. Arrests are much less likely to be perceived 
as the legendary ‘fair cop,’ either by arrestees or by others. The police as symbols 
of social authority evidently suffer from a culture of desubordination. 

The sources of declining public confidence in the police thus lie deeper than any 
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changes in police tactics or policies. We can postulate an equation predicting public 
consent to policing in which public acceptance is largely a function of the extent 
of social and cultural consensus. Increasing social divisions and declining deference 
equal a decline in the public standing of the police. This is because police tactics 
will move up the menu of coerciveness to deal with the symptoms of division and 
to overcome the decline of consent. At the same time, controversial tactics, as well 
as outright abuse, are more likely to be perceived as malpractice by recipients, 
opinion-formers and policy makers, as well as the general public, due to declining 
deference. 

One possibility this raises is that the obvious response to increasing police scandals 
and falling public sympathy may be misguided. The conventional assumption across 
the political spectrum is that standards of police behaviour have declined since the 
‘Golden Age’ of the mid-century. But is this really so? 

It is inevitably difficult to assess the extent of police abuse at any particular time, 
let alone to measure changes over time. Police malpractice, like all deviance, is 
covert and subterranean. All we know is the amount which comes to light by the 
uncertain processes of revelation or detection. Criminologists have long stressed 
this issue when interpreting recorded crime trends, but they have been prepared 
to accept at face value the apparent increase in deviance amongst the police. 

It is clear, however, that there was an enormous amount of hidden police deviance 
lurking behind the Dixon façade in the middle of this century. This is shown clearly 
by the evidence of memoirs and oral histories, both from the side of the police and 
the policed.5 That most of this police deviance did not come to light was testimony 
to the more deferential if not authoritarian culture of the policed, as well as the 
legal establishment. 

Whilst there was probably considerable under-reporting of police deviance in the 
‘good old days,’ there is reason to believe that today there may actually be less 
gross malpractice. One reason is that there has been a set of changes which are 
likely to have diluted, although far from eliminated, the ‘canteen cop culture’ which 
numerous studies have pinpointed as the engine of abuse.** As mentioned above, 
the educational background and training standards of officers have been transformed 
out of all recognition, although much scope for improvement remains. In addition, 
whilst they remain grossly under-represented from an equal opportunities standpoint, 
the proportion of women and ethnic minority officers has risen substantially. So 
too have the number of part-time volunteers (the ‘Specials’) and civilian employees. 
The result is that the backstage areas of police stations now regularly contain people 
who are far removed from the identikit white macho working-class model of 
traditional police culture. In addition, a set of legal and policy reforms has tried, 
with partial success, to make police work more. ‘transparent’ in order to secure more 
effective stewardship by courts and managers of the exercise of police powers.” 
These include the extensive recording requirements (by tape as well as paper records) 
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of the Police and Criminal Evidence Act 1984, the introduction of lay station visiting 
schemes and the rise in access to legal and social work advisers facilitated by PACE. 
There have also been relevant advances in forensic science, such as DNA profiling 
and ESDA testing. 

Many of the miscarriages of justice and allegations of malpractice which have 
been substantiated in recent years have come to light because of these changes. The 
role of scientific developments in clearing Stefan Kiszko, the Tottenham Three and 
the Irish cases is well known. The recent conviction of several Metropolitan Police 
Constables for a brutal assault was the product of evidence from a woman Special 
Constable, illustrating the importance of the dilution of cop culture.” The crucial 
change, however, is a general cultural one. There is a greater willingness on the 
part of those in power, in the media and the legal system, to pursue cases and seek 
the relevant evidence, and to believe it when it is found. The new Lord Chief Justice, 
Lord Taylor, revealed as much when he recently admitted that judges had been 
too ready to believe the police without question in the past, but should and would 
not be prepared to do so in the future.*' Several reviews of the case law inter- 
preting PACE have underlined the greater propensity of judges to apply the require- 
ments of its Codes of Practice against the police, rather than the permissive approach 
which prevailed with respect to breaches of the old Judges’ Rules. 

These changes all suggest that the apparent wave of police deviance may really 
be the product of a change in social reaction, not of a real increase in police wrong- 
doing. This chimes in with the general view. of many experienced police officers 
who believe there is now less flagrant and regularised malpractice than in the not 
very distant past. They feel somewhat frustrated at the paradox that public trust 
in them is at its lowest ebb precisely when professional standards are at an all-time 
high. This may or may not be a more valid view than the conventional one of a 
rotting of the police institutional framework. What is certain is that the relationship 
between the extent of police wrongdoing and the revealed amount is as problematic 
as that between all offending and the official crime rate. There are many mediating 
processes of perception, labelling, reporting and recording. 

The decline in the public standing of the police is thus far from straightforward 
and due to complex and social changes rather than simply an increase in police 
malfeasance. The key roles played by increasing social divisions, and declining 
cultural deference, have already been emphasised. It is in theorising these processes 
that the concept of postmodern society is helpful. 


IV Policing a Postmodern Society 


In the last decade, the related clutch of terms ‘postmodern,’ ‘postmodernism,’ ‘post- 
modernity’ and ‘postmodernisation’ have become increasingly fashionable as labels 
for what is widely seen as a qualitative break in the development of contemporary 
society. The earliest usage of ‘postmodern,’ in precisely the sense in which it tends 
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to be used today,“ was by the late C. Wright Mills in a public lecture delivered 
at the LSE in 1969.6 Mills’ uncanny prophetic ability to anticipate the shape of 
things to come gives him a fair claim to be regarded as the H.G. Wells or Jules 
Verne of social science. Mills declared ‘We are at the ending of what is called The 
Modern Age. Just as Antiquity was followed by several centuries of Oriental 
ascendancy, which Westerners provincially call the Dark Ages, so now The Modern 
Age is being succeeded by a postmodern period.’ 

Mills’ characterisation of this ‘postmodern period’ captures the gist of what 
contemporary analysts mean by the term: ‘Our basic definitions of society and of 
self are being overtaken by new realities.’ This is not, argues Mills, merely because 
of the pace of change and the struggle to grasp the meaning of it. Fundamentally, 
Mills claims, the explanatory and ethical frameworks which we inherited from the 
Enlightenment and which have dominated the ‘modern’ age, primarily liberalism 
and socialism, ‘have virtually collapsed as adequate explanations of the world and 
of ourselves.’ Referring to common threads in the work of Bentham, Mill, Freud 
and Marx, the giant shapers of modern understanding, Mills concludes: ‘the ideas 
of freedom and of reason have become moot .. . increased rationality may not be 
assumed to make for increased freedom. ’® 

The rate at which new volumes bearing the word ‘postmodern’ in their titles appear 
on library shelves is alarming, and it is impossible here to deal systematically with 
all the varying interpretations, diagnoses, periodisations, explanations and political 
reactions in the debate.® The basic idea is, of course, that what is now occurring 
is a qualitative transformation from one kind of social order to another, as Mills’ 
prescient remarks indicate. The use of the term ‘postmodern’ itself implies that, 
while it is claimed that there is a break from the ‘modern’ (itself variously interpreted), 
the precise contours of the new social formation are hard to pinpoint other than 
in the negative: they are fundamentally different from the ‘modern.’ 

The key aspect of what is different is usually said to be epitomised by a concept 
developed by Lyotard.® Whereas the hallmark of ‘modern’ culture was its under- 
pinning by ‘grand’ or ‘meta-narratives,’ such overarching stories about the direction 
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and meaning of history have lost credibility. In one sense, of course, this claim 
is evidently self-defeating. For the notion of a breakdown of grand narratives is 
itself a meta-narrative. But clearly what is meant is the exhaustion of such grand- 
narratives as the ideas of Progress or Enlightenment, the unfolding of Reason or 
Revolution, which purported to give a positive and unitary meaning to the historical 
process as a whole. 

Claims about the development of postmodernity falls into three distinct yet related 
thematic clusters. The origin of the recent fashionable use of the term was primarily 
in aesthetics and art criticism, where commentators like Baudrillard and Lyotard 
discerned the emergence of a fundamentally new set of styles which they labelled 
‘postmodernism.’ Another line of thought has primarily been philosophical, 
suggesting an epistemological break in conceptions of knowledge and ethics. This 
is often referred to generally as ‘post-structuralism’ or ‘post-objectivism.’”' Finally, 
analysts from a variety of theoretical and political persuasions have argued that there 
has occurred a basic transformation in the political economy, culture and social 
order of contemporary societies. These may be labelled as theories of ‘post- 
industrialism’ or ‘post-capitalism.’” All these theories point to profound changes 
in knowledge, popular culture and social order, and the relationship between these. 


Knowledge 


In a vivid image, Bernstein has characterised the history of modern theories of 
knowledge as a variety of attempts to cope with ‘Cartesian anxiety.’ The twin 
harbingers of the modern — the Renaissance and the Reformation — undermined 
the absolute framework of understanding provided by Catholicism in the Middle 
Ages.” Descartes provides the prototypical example of a modern philosopher 
seeking a rational first principle, an Archimedean leverage point for knowledge 
after the removal of the absolute guarantees of religious revelation. From Descartes’ 
cogito™ to the twentieth-century positivists’ falsification principle and logical 
coherence, modern philosophy has sought some secular substitute for clerical 
authority. Lurking behind the pursuit of a basis for objectivism was the fear that 
the only alternative was relativism and cognitive chaos. 

MacIntyre tells a similar story about modern moral philosophy in his influential 
After Virtue. The Enlightenment shattered the common language and conceptual 
framework which allowed meaningful discourse about morality. Although the 
simulacra of moral discourse remain, words are used with no shared conception 
of what they refer to. The concept of virtue lacks an agreed underpinning, just as 
knowledge does. In the postmodern era we have become conscious of what was 
always implicit in the project of modernity. 

To this predicament there are two main responses. It can be celebrated as liberation 
from authoritarian epistemological or moral shackles. All that counts is what works 
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for particular protagonists in specific contexts, as implied by the pragmatism of 
philosphers like Rorty.”* Alternatively, it is only possible to adopt a stoic stance 
in these new Dark Ages, as recommended by MacIntyre, and shelter in congenial 
small communities awaiting some new charismatic restorer of the grand tradition 
of the virtues.” 

In either optimistic or pessimistic variants, postmodernity is the realisation of 
the relativist potential implicit in modernity from the beginning. It is the realisation 
that ‘Cartesian anxiety’ will not be dispelled by the discovery of some new 
Archimedean point but has to be lived with. As Bauman, one of the foremost theorists 
of postmodernity puts it, the role of intellectuals changes from ‘legislators,’ mapping 
a brave new world, to ‘interpreters’ of pluralism.” 

These changes in intellectual culture do not just trickle down into the culture of 
people in general. However, the abandonment of absolutes is paralleled in popular 
culture. As Bauman puts it, in postmodern culture the ‘pleasure principle’ displaces 
Puritan asceticism and discipline.” Consumerism becomes the driving force of 
social action and the brittle basis of social order. 

However, instead of a single dominant conception of the good life, postmodernity 
is characterised by cultural pluralism and ambivalence. A mosaic of different lifestyles 
is on offer, none able to trump the others in legitimacy. The exclusion of an underclass 
from participation in the opulent spectacle needs and can have no ideological justifi- 
cation. Religion is no longer the opium of the people, so they will have to make 
do with opium itself (or its cheaper substitutes). 


Social Structure and Political Economy 


The theorists of postmodern society depict it as following a similar path of disorgani- 
sation, structural pluralism and decentring. In Giddens’ words: ‘The postmodern 
order is split into a multitude of contexts of action and forms of authority ... The 
nation state declines in importance and the cohesive totality is replaced by a 
multiplicity of sites of social reproduction. ’® 

Many analysts have offered similar accounts of the dispersion and fragmentation 
of the concentrated and centralised structure of economic organisation which reached 
a climax in the corporatist state regulation of the post-Second World War period 
up to the 1970s. Western societies are now experiencing a transition from ‘organised’ 
to ‘disorganised’ capitalism, in the terminology of Offe.*! 

The influential analysis of ‘New Times’ by writers associated with Marxism Today 
echoes similar themes.® In their account, contemporary capitalism is witnessing 
the erosion of ‘Fordism.’ ‘Post-Fordism’ is consumption not production-led. It 
involves the disaggregation of the market into specialised sectors, with design as 
a major selling point, based on the connotation of varying lifestyles rather than simply 
use-value. This is made possible by the development of information technology to 
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coordinate far-flung and specialist markets and labour processes.” 

Instead of a mass labour force of mainly semi- or un-skilled workers, a smaller 
multi-skilled core workforce is required.* The peripheral workforce of unskilled 
workers is low-paid, temporary, often part-time, and increasingly consists of women 
and ethnic minorities. An underclass of the permanently excluded develops while 
the core labour force increases its income and freedom, though not security: the 
so-called ‘two-thirds’ society.* Instead of the primarily bifurcated class structure 
of competitive or monopoly capitalism, a much more complex system of stratification 
with cross-cutting lines, such as gender, ethnic identity and region, develops.’ 
New forms of oppositional politics emerge, but the position of Conservative parties 
becomes more secure as the two-thirds of beneficiaries from ‘New Times’ consistently 
outvote the one-third who are excluded. The nation state becomes a less signifi- 
cant locus of power, usurped by a growing internationalisation of capital and division 
of labour on the one hand, whilst the vitality of local identities also increases as 
the sites of production and reproduction become more scattered and fragmented.” 

The themes of pluralism, contingency, the undermining of absolutes, ambivalence 
and disintegration pervade accounts of postmodern society, culture, knowledge and 
morality. There is much room for argument about the interpretation and significance 
of ali this. What, if any, is the relationship between the material, social and cultural 
developments? Is there really a ‘break’ in capitalism, or just an unfolding of its 
logic to a new stage, as many Marxists argue.” Is the project of the Enlightenment 
unfinished in its emancipatory potential, although threatened by current developments, 
as Habermas would argue?” Or does the present malaise just make explicit the 
relativist dark side of Enlightenment liberalism, as MacIntyre implies?” 

Whatever the outcome of such debates, what is clear is that the factors which 
were outlined earlier as underlying the police fall from grace — deepening social 
divisions and a less deferential culture — are not temporary aberrations changeable 
by an election, an upturn in the economy, calls for a return to Victorian values 
or changes in Government or police policy. They are deeply rooted structural trends, 
not a passing fin de siécle malaise. 


V The Prospects of Police Reform 


What are the implications for the prospects of success of current police initiatives 
to restore their legitimacy? During the late 1970s and 1980s, as the creeping crisis 
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of confidence in the police began to unfold, there emerged a succession of competing 
agendas for reform. In the late 1970s and early 1980s, debate became increasingly 
polarised between a conservative ‘law and order’ approach advanced by the police 
themselves and the Thatcher Government, and a radical rejectionist position, the 
organisational heart of which was in the Left-wing Labour Metropolitan local 
authorities elected in 1981.” Whilst the Conservatives advocated greater powers 
for the police, Labour saw the problem as the unfettered autonomy the police enjoyed 
and sought to reinforce their accountability to elected local authorities. The Scarman 
Report in 1981 proposed a sophisticated synthesis of these two positions, but with 
strict law enforcement subordinate in the last analysis to the diplomatic requirements 
of keeping the peace. This was a policy of back to the future. The ideals of the 
British police tradition epitomised by Dixon remained intact in principle but had 
been undermined in practice. Scarman advocated a blend of community consultation 
and police professionalism, predicated upon an adequately maintained iron fist, to 
deal with disorder should the velvet glove tactics fail.™ 

Scarmanism rapidly became the orthodox wisdom of government and police policy 
makers, to which at least lip-service had to be paid. In the hands of such influential 
police leaders as Sir Kenneth Newman and Sir Peter Imbert, it gave rise to a host 
of interrelated reforms throughout the 1980s. These were implemented in conjunction 
with innovations in management style which owed much to the new emphasis on 
professional management techniques and especially the concern for value for money, 
which increasingly pervaded the whole public sector. The style of the contemporary 
police chief correspondingly changed from bobby to bureaucrat. 

Opposition to these approaches was rapidly won over, or bludgeoned over. Middle 
of the road opinion could not resist the bien pensant tones of the new philosophy 
of community policing. The radical end of the spectrum was subject to cruder tactics. 
The Local Government Act 1985 dealt with the radical critique of policing by 
abolishing its material base — the Metropolitan local authorities — and replacing 
them for police purposes with the more manipulable Joint Boards.* 

The problem with this accumulating avalanche of reforms was that while much 
changed in the leadership styles and presentational front of policing, the desired 
end products were not achieved. As discussed above, the end of the 1980s saw all- 
time record crime increases, renewed public disorder, spectacular scandals involving 
miscarriages of justice and plummeting public confidence in the police. 

The leadership of the service has responded by seeking to model the mission of 
policing on the service style which their own research suggests is what the majority 
of the public wants. As described earlier, it has also sought to introduce a variety 
of managerial changes to monitor and improve the quality of service delivered.” 
The key is seen as changing police culture to incorporate quality of service values. 
In short, the police elite has turned to the language and style of consumerism — 
market research, prominently displayed mission statements, codes of ethical service 
and the like. This chimes in with the general approach to the public sector promulgated 
by John Major, and is policing designed for the age of the Citizen’s Charter.” 

Like its ideological first cousin, community policing, this consumerist ethos has 
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the great virtue that it is almost impossible to be against it in principle. The issue 
is whether it fully confronts the realities of policing in the postmodern age. In so 
far as an emphasis of theorists of postmodern culture is on the centrality of style, 
design and image rather than use-value, it is clear that the consumerist tack is itself 
a prime expression of postmodernism. 

However, neither this nor any other conceivable strategy will restore the police 
to the status they enjoyed in Britain in the middle years of this century. This was 
based on unique social and cultural conditions which are unlikely to re-occur and 
have certainly never been replicated elsewhere. In all other countries, the police 
have wielded power rather than authority (in the traditional Weberian distinction). 
The power of the British police was transmuted into authority primarily because 
they came to stand for a (largely mythical) national culture of order, harmony and 
restraint. Their power was legitimated by tradition. In other countries, any legitima- 
tion the police have achieved has been rational-legal or charismatic (again using 
Weber’s famous ideal-typical categories). These are more brittle and tenuous 
sources of legitimacy for the police than the authority of tradition. A first condition 
for the police to re-attain legitimacy is for them and the public to recognise that 
the traditional British bobby myth is anachronistic — indeed, it never corresponded 
to reality. 

Beyond this, however, the deeper social changes of postmodernity are transforming 
the role of the police institution within the whole array of policing processes. The 
tise of the police — a single professional organisation for handling the policing 
function of regulation and surveillance, with the state’s monopoly of legitimate force 
as its ultimate resource — was itself a paradigm of the modern. It was predicated 
upon the project of organising society around a central, cohesive notion of order. 
In Storch’s striking phrase, the police were ‘domestic missionaries.’ The role of 
the police, especially in Britain, was always more important for its dramaturgical 
function, symbolising social order, than for any instrumental effects in successfully 
controlling crime. The changes in social structure and culture which have been 
labelled postmodernisation render this conception of policing increasingly anachron- 
istic. There can be no effective symbol of a unitary order in a pluralistic and 
fragmented culture. 

Nor can the instrumental functions of the police be straightforward in the ‘two- 
thirds’ society. The United States, as the Los Angeles riots of 1992 dramatically 
showed, indicates the dark end-point of processes which can be seen in less stark 
form throughout the Western world. The police are confronted with a social order 
bifurcated between the ‘dreadful enclosures’ of the underclass (often constructed 
on racial lines) and the castles of conspicuous consumerism in which the majority 
live, work and play.’ The latter are increasingly taking the form of what the 
Canadian criminologists Shearing and Stenning have called ‘mass private pro- 
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perty,’! huge privately owned facilities like shopping centres, leisure parks, office 
or educational campuses, large private residential estates or apartment blocks. The 
role of the police in regulating the order of these areas is residual at most. A police 
officer is seldom, if ever, seen in Disneyland or indeed Brent Cross (except as a 
customer). Instead, control is maintained by architecture, the technology of 
surveillance and informal social mechanisms, with even the specialist input of private 
security personnel being vestigial, and primarily concerned with maintaining 
perimeter security. The role of the police is the rump one of maintaining the 
order of public spaces, which increasingly are the preserve of the excluded social 
residuum. !° 

In addition, there remain higher level policing functions which the state must 
exercise: the control of serious professional and international crime, and the 
maintenance of state security. But these are increasingly remote from the world 
of the beat police. 

In short, policing now reflects the processes of pluralism, disaggregation and 
fragmentation which have been seen as the hallmark of the postmodern. Hitherto, 
the British police have been unique in combining within a single omnibus organisation 
the disparate functions of patrol, public order, serious criminal investigation, political 
policing and regulating corporate crime. In most other countries, a variety of specialist 
organisations cope with these separately. It would seem, indeed, that they call for 
very different skills and tactics of mobilisation. It is most unlikely that the British 
police will survive the pressures towards an organisational division of policing labour 
in the last decade of the millennium. There will probably be a fundamental reorgani- 
sation, bifurcated between a variety of high-level units for national and international 
crime, public order and security functions, with local police forces on the other 
hand increasingly focused on small-scale crime, order and service tasks.' The 
latter will find it increasingly difficult to find a suitable niche in the face of competition 
from private and environmental security mechanisms. The local police role will 
increasingly be the Fort Apache syndrome: patrolling the borders between respectable 
and rough reservations. These processes have been referred to by several commen- 
tators as the ‘greying’ of policing: its diffusion between a variety of institutional 
processes, with the human element increasingly not clad in blue uniforms. '% 
Sadly, Dixon is dead. Unlike his first demise in The Blue Lamp, we shall wait in 
vain for a second coming. 
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There are three strategies which must be adopted if the police are to achieve what 
legitimacy is available in the postmodern period. All are already in place as policy 
aspirations of the more progressive police leaders. The first is the recognition of 
the chimerical character of the Dixon ideal and its replacement by more pragmatic 
conceptions of acceptability. The police are providers of a mundane public service, 
not sacred totems of national pride. 

Second, the personnel of the police must reflect the more diverse and plural 
demographics of postmodern societies. Specifically, the proportions of women and 
ethnic minorities must parallel at all levels in the police their numbers in the population 
policed. Third, local policing must be adjusted to the plural priorities and 
cultures of a much more diverse social world. Disaggregation downwards of policy 
making is already the main aspect of leading reforms such as the sector policing 
experiments in the Metropolitan Police.' One vital ingredient which must be 
taken on board, however, is the integration of elected local authorities into the policy- 
setting process. For London, this means the creation of such a local authority. Opinion 
polls and market research techniques, on which the police increasingly rely, cannot 
substitute for the electoral process as a means of registering public opinion. 

The above analysis contains much intellectual pessimism. Is there room for 
optimism of the will?'!° Postmodern culture may have eclipsed the Enlightenment’s 
modern conceptions of social justice, as well as the more ancient prophetic religious 
ideas of justice which modernism had displaced earlier. But certain harsh realities 
will not be pushed aside. As Los Angeles, the modern world’s dream factory, showed 
us in May 1992, the backlash of the oppressed can turn complacent reveries into 
nightmare. To paraphrase Rosa Luxemburg," in the final analysis the only alter- 
natives are social justice or barbarism. Unfortunately at present, the odds seem 
strongly to favour barbarism. 
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Contracting Out of Company Law: Section 459 of the 
Companies Act 1985 and the Role of the Courts 


Christopher A. Riley* 


Introduction 


Since the late 1970s, company law theory has been enriched by a vociferous debate 
about the role of contract in explaining corporate personality.! The advocates of 
the contractual cause seek to challenge traditional legal theory by arguing that 
companies represent a mere nexus of contracts between those various corporate actors 
— shareholders, directors, creditors, employees, etc — interested in the affairs of 
the company. 

This article seeks to join the debate and pursues two objectives. First, Section I 
describes and criticises the contractual approach. That approach purports to be 
comprehensive in its application, in the sense of addressing all corporate relationships 
and all classes of companies, yet the emphasis has usually been upon the larger, 
public company and upon the shareholder—management relationship within such 
companies. The focus for this article is the smaller, private company and the inter- 
shareholder relationship therein. Moreover, as much as the contractarian position 
seeks to offer a normative framework for all corporate contracting, it has proceeded 
at a relatively abstract level, failing to address itself adequately to the detail of those 
contracts it suggests constitute the company. This article sets out to examine the 
actual process and form of inter-shareholder contracting. In so doing, it emphasises 
the role of the judiciary in that process, and argues for the inevitability and legitimacy 
of limited interference in private contracting. 

Second, it is a theme of this article that the construction of the contract between 
shareholders is driven by the particular remedy which is sought. To this end, 
Section II focuses upon the unfair prejudice provisions of sections 459—461 of the 
Companies Act 1985. This appears to be the regime resorted to with growing 
frequency by minority shareholders, and its interpretation and application by the 
courts should tell us much about the judiciary’s attitude towards the theoretical 
position advanced in Section I, as well as offering the opportunity to look at 
contractual construction in the context of specific remedies. 


I The Contractual Debate in Company Law 


The Nexus of Contracts Theory 


The nexus of contracts theory challenges the hitherto dominant Managerialist schools 
of thought in corporate law doctrine, which concentrated upon the problems posed 
by the existence of hierarchies within corporate structures, and by imbalances of 
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power in the operation of company affairs. The received model of the company 
had become one in which ownership and control was divorced.? Management held 
the upper-hand and used its position of control to engage in self-dealing or to excuse 
its own shirking. Shareholders suffered thereby, and needed protection. Likewise, 
it became increasingly accepted that other corporate actors — employees, creditors, 
consumers — also suffered. Again, protection was needed. The consequence was 
a steady growth of mandatory regulatory provisions, designed to control the power 
and actions of dominant actors, and to improve the lot of those needing protection. 

The contractual conception of the company offered a quite different perspective 
and had its origins in a renewed interest by economists in the internal workings 
of the firm, and of corporations as a species of firm. Companies, long viewed as 
vertical hierarchies of command and power, and as an alternative to contractual 
exchanges amongst individuals in the market place, were reconceived by economists 
as representing merely a different nexus of contracts amongst individuals.? These 
individuals were the various corporate actors who contracted as self-interested profit- 
maximisers. If hierarchies did exist, it was argued, they were only a product of 
the web of agreements constituting the company. 

At one level, this model simply purported to describe more accurately the 
underlying nature of the corporation. But at the normative level, it has proved 
amenable to those arguing against government interference in the private ordering 
of intra-corporate relationships. 

Central to the contractarians’* normative argument is the voluntary nature of 
corporate relationships. Those who join companies volunteer to do so, having 
perceived the personal advantages in so doing. In the smaller company, the terms 
of their entry may be actually bargained out by them. In the larger company, the 
terms may be standard and non-negotiable. Either way, however, the decision to 
accept membership on the available terms is a voluntary one. Ostensibly weak and 
inadequately protected minority shareholders in a company, whose constitution offers 
little protection against an overpowerful majority shareholder or a self-perpetuating 
management, have chosen to become involved in such a company and have consented 
to the terms of their entry. Based on such assumptions, and applying a liberal theory 
of contract, it follows that freely contracting parties should be bound by such 
agreements as they choose to make. It ought not to be the role of some institution 
— whether the courts or the legislature — to relieve a contracting party from a bargain 
which becomes a matter of regret. 
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Moreover, to the extent that such contracts may appear, particularly with the benefit 
of hindsight, to be a poor bargain for the complaining member, two arguments are 
advanced by contractarians. First, whatever the inadequacies of shareholders in 
identifying their own interests, those shareholders remain infinitely superior to, say, 
judges, legislators, academics or any other well-meaning third party at calculating 
what is in the shareholders’ interests and contracting to achieve it.* 

Second, the contractual analysis does not require that shareholders fully peruse 
and understand the terms of the corporate contract into which they enter. It is accepted 
that this is rarely the case. Instead, such shortcomings are said to be made up for 
by other market mechanisms. There is claimed to be an efficient market in securities 
which will accurately price the contractors’ shares, taking into account the terms 
of the corporate contract. Thus, for example, a subscriber who purchases non-voting 
shares, either not realising or understanding the disadvantages of that status, is 
protected because he will still pay a price — set by an efficient market — which 
will reflect those disadvantages. The simple maxim here might be that the shareholder 
always gets what he pays for, even if he does not quite appreciate why the price 
is as it is.6 Moreover, relying on some conception of economic Darwinism, it is 
argued that firms prosper, relative to others, by offering investors the contractual 
regimes those investors prefer.” This discipline on management to pursue share- 
holders’ interests is compounded, it is claimed, by an efficient market in corporate 
control: the tendency of management to shirk or to pursue its own interests at the 
expense of the shareholders will be regulated by their fear of takeovers and the 
consequential loss of managerial power. 


Points of Agreement with the Contractual Theory 


Much of the contractarian analysis has an immediate resonance. Given the voluntary 
nature of corporate membership, contract does seem to represent the most appropriate 
legal basis for the relationship between shareholders. Drury, for example, has 
observed*: ‘Companies are voluntary associations, in the sense that nobody can 
make you join one, and the hallmark of such associations, where a legal relationship 
exists between their members, is contract.’ 

The Companies Act 1985 expressly endows the relationship between shareholders, 
and between shareholders and their company, with contractual status.? Particularly 
in the smaller company, actual bargaining over the terms of the relationship is known 
to take place and, depending upon the enthusiasm (and perhaps financial means) 
of the members, agreements of varying degrees of complexity and formality will 
abound. There is a wide variety in the possible organisational structures, and the 
allocation of rights and duties, which members might choose for their particular 
company. No one set of rules could possibly suit every organisation, and thus 
shareholders must enjoy some power to select, by agreement, at least some of the 
rules which they prefer. ° 
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All of this is hardly controversial. Equally uncontroversial is the suggestion that 
such agreements will be relevant in resolving any subsequent dispute between 
members, for at least two good reasons. First, it ought to ensure that greater attention 
is paid to the terms of the members’ agreements and thus to working-out at the 
outset the true basis of the parties’ relationship. And in so doing, potential disputes 
might well be resolved at that time, instead of being stored up for the future. Simply 
adopting, by default, the model articles of association offered under the Companies 
Act 1985" might be unacceptably ostrich-like. 

Second, applying the parties’ own agreements ought to promote predictability 
in the resolution of inter-shareholder disputes, for what the members agreed amongst 
themselves seems more readily ascertainable than what a Chancery court judge might, 
exercising some unlimited discretion, choose to find as fair or just on any particular 
day. Such predictability ought to encourage the settling of disputes out of court and 
thereby reduce litigation, a process which might be seen as particularly important 
here. Shareholders, given their likely status and financial means, are a potentially 
litigious group, a potential which needs to be avoided if the floodgates are not to 
be opened and the courts submerged. Litigation between shareholders is also not 
merely a private matter, but can and frequently does harm the company itself. If 
such harm can be minimised by an early out-of-court settlement, then so much the 
better. 


The Peculiarities of the Inter-Shareholder Contract 


However, although contract provides the most appropriate theoretical framework 
for conceptualising the inter-shareholder relationship, the precise nature of this 
contract, and more importantly its normative treatment, can be understood only 
in the context of the specific and peculiar nature of that relationship itself. Ordinary 
contractual analysis, as we shall see, applies uneasily here. In consequence, the 
corporate contract is characterised by a process of active judicial construction rather 
than mere.passive judicial discovery, a constructive process in which contractual 
freedom becomes, of necessity, limited. 

As Drury has noted, the agreement between shareholders represents a typical long- 
term relational contract, where ‘The parties are bound up in the same enterprise, 
and thus have to “do business” with each other over a long period of time.’!? Such 
contracts require a quite different treatment from that accorded to discrete, ‘one- 
off? agreements." First, the inter-shareholder contract will often be relatively 
informal and quite confused. A company’s articles may have been drafted and 
redrafted, perhaps over a long period of time, so as to produce an untidy mixture 
of provisions.'* There may be added the further gloss of shareholder agreements 
drafted with little reference to the articles, and informal and unrecorded under- 
standings between all or some of the shareholders supplementing or undermining 


11 See Table A of the Companies (Tables A to F) Regulations 1985 (SI 1985, No 805). 
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13 On relational contracting generally, see Macneil, The New Social Contract: An Inquiry into Modern 
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comments of Lord Goff in Guinness plc v Saunders {1990} BCLC 402, at 418: ‘It is true that the 
articles of Guinness are conspicuous neither for their clarity nor for their consistency. In particular, 
there is no sensible basis on which it is possible to reconcile art 91 with art 110 without doing violence 
to the language of one or other article.’ 


785 


The Modern Law Review [Vol. 55 


those constitutional agreements which have been reduced to writing.'> In the face 
of such informality and confusion, there must inevitably be a greater degree of judicial 
activism and construction than is common in many other areas of contractual activity. 

Second, the long-term nature of the typical inter-shareholder relationship gives 
rise to considerable organisational and financial problems. Shareholders are not 
omniscient: future contingencies will be at worst unforeseen or at best improperly 
appreciated. Even if shareholders were to possess superhuman foresight, the so- 
called ‘transaction costs’ incurred in making express provision for all possible events 
would be quite excessive. 

The result of these considerations is that complete contingent claims contracts, 
which seek to predetermine all the future behaviour of the company, and the 
substantive rights and duties of corporate actors, are practically impossible and 
financially undesirable. Gaps are inevitably left: as examples, shareholders tend 
not to spell out which products the company will be making in five years time,'* 
the precise standard of behaviour expected of their directors or the rules for the 
conduct of company meetings. 


Decision Making and Hierarchies 


One mechanism for filling these gaps is through the creation of hierarchies within 
the company which possess the power to take decisions where the contract is silent. 
Such decision-making machinery usually operates by majority rule. Thus, in many 
situations disputes between members about the appropriate course of corporate 
behaviour are to be determined not by reference to previously agreed contractual 
norms, but instead by the majority of the appropriate company organ. 

There are clear efficiency gains to be made, in terms of time and money, by 
minimising ex ante contracting and relying on ex post democracy. Ina related way, 
there are clear advantages for the judiciary in insisting that disputes are resolved 
internally, by the exercise of majority rule, rather than by reference to previous 
contractual norms and personal rights. And the courts have traditionally maintained 
that insistence through their restrictive interpretations of the section 14 contract, 
of the scope of personal rights and of the derivative action.” One might condemn 
or defend the particular decisions reached in the body of case law on these areas,'* 
but it certainly illustrates the peculiar way in which the shareholder’s express bargain 
is judicially constructed and regulated. 

However, majority rule cannot fill all gaps in the parties’ bargains. First, some 
agreed rules are needed for the very functioning of democracy itself: which organs 
are to be responsible for which decisions, who can attend, speak at and vote within 





15 For an excellent example of the difficulty in finding the true express agreement between the parties 
and the consequent judicial construction process, see the Abbey Leisure litigation, infra, and the 
disagreement between the High Court and the Court of Appeal over exactly what the shareholders 
did actually agree. 

16 The practice of avoiding the ultra vires doctrine by adopting wide, all-embracing objects clauses which 
permit the pursuit of almost any conceivable business testifies to the reluctance to limit at the outset 
the possible boundaries of the companies’ affairs. 

17 See generally Farrar, Company Law (London: Butterworths, 3rd ed, 1991) Chs 11 and 27, and Gower, 
Principles of Modern Company Law (London: Sweet and Maxwell, 5th ed, 1992) Chs 11 and 24. 

18 See for example Baxter, ‘The Role of the Judge in Enforcing Shareholder Rights’ [1983] CLJ 96, 
and ‘The True Spirit of Foss v Harbottle’ [1987] NILQ 6, who broadly supports the individual decisions 
he considers, but criticises some of the reasoning used in reaching them. Likewise see Drury, op cit 
n 8, pp 245—246. Although Drury eschews a normative appraisal of the judicial role, he finds good 
reason for the judiciary’s restrictions on minorities’ access to the courts. See infra n 27 and the text 
therewith. 


786 


November 1992] Contracting Out of Company Law 


each organ, how are votes to be counted and resolutions passed, and so forth. Second, 
some terms are needed to control the operation of majority rule. For example, it 
seems reasonable to suppose that shareholders are prepared to agree at the outset 
to leave so many matters to the determination of majority rule only because there 
exists a foundation of trust between them, and reasonable expectations of good faith 
in the operation of majority rule. But these are precisely the sort of understandings 
which are most unlikely to be made explicit: telling your fellow shareholders that 
you wish them to promise in writing to act fairly is more likely to destroy than 
to foster a nascent relationship! 


Default Terms and Hypothetical Bargaining 


A second method, therefore, of remedying incomplete express contracting is through 
the provision of ‘default terms’ which will be implied where the parties’ agreement 
is silent. Thus, much of company law can be seen as offering rules which the parties 
would simply choose to spell out in full themselves were they compelled to address 
all future contingencies. And by offering such rules, transaction costs are thereby 
minimised. 

One issue here concerns the institution to be responsible for devising and implying 
such terms. The two obvious contenders are the legislature and the judiciary and, 
descriptively, both can be seen in operation in current English company law. The 
legislature operates by offering detailed default rules in advance, which the parties 
are free to adopt wholesale, or which will be implied in the absence of any contrary 
agreement. The most familiar example thereof is the model form of articles of 
association offered under the Companies Act 1985.'° But operating prospectively 
in this way carries potential disadvantages. It could involve drafting rules for situations 
which might never arise, entailing wasted effort. Moreover, there is no reason to 
suspect that the legislature is any more omniscient than shareholders themselves. 
The judicial implication of terms, in contrast, occurs ex post. The courts thus devise 
implied terms only as the need arises and, moreover, since they always have the 
benefit of hindsight, can devise terms tailored to the peculiar and specific fact situation 
with which they are faced. 

Returning to the question of contractual freedom, how far does this picture of 
incomplete contracting, decision-making hierarchies and accompanying gap-filling 
undermine the contractarian view of company law? Leaving aside the normative 
question of the desirability and legitimacy of mandatory terms, it can be argued 
that the regime described of itself involves a far greater outside interference in, 
and regulation of, the parties’ own agreements than contractarians claim. This 
interference arises not from any delineation of terms as mandatc-y, but simply from 
the practical reality of the contractual regime described. There is, for example, always 
a time lag between the first promulgation of implied default provisions and the 
opportunity to exclude them contractually. Moreover, the very reason for default 
provisions — the desire to avoid transaction costs — might prevent the exclusion 
of even those which are undesired. Expressly excluding undesired terms is rendered 
still more of a problem by the inevitable confusion of the parties’ agreements and, 
insofar as the courts are prepared to imply terms demanding a general standard of 
fairness or good faith upon shareholders, it would be a skilled draftsperson indeed 
who was able to disapply such terms in advance. 





19 supran 11. 
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Given all of these practical limitations upon express contracting, it becomes 
pertinent to consider the content of the inevitably pervasive default rules. For the 
contractual model accommodates the widespread implication of terms on the basis 
that such terms are merely there to do what the parties would do for themselves. 
However, claims that implied terms truly represent hypothetical bargains can be 
misleading. It may be the case that under the guise of hypothetical bargaining, the 
court is in reality developing a paradigm contract for companies generally, or at 
least for certain classes of company. A general illustration of the dangers of this 
lies in the suggestion by contractarians” that in constructing the shareholders’ 
hypothetical bargain, the courts ought to proceed on the assumption that the parties 
intended to adopt terms which would maximise their joint wealth, placing that goal 
over any question of the distribution between the parties of the wealth so maximised. 
This assumes a shareholder would have chosen a joint wealth maximising term, 
even if some other term would give him a greater personal benefit. This assumption 
is purportedly justified by arguing that all shareholders would accept the distribution- 
neutral formula because, even if they suffered thereby today, tomorrow they would 
benefit, so that ultimately maximising total wealth would maximise the personal 
wealth of each individual member. This argument carries some weight where the 
shareholders do initially bargain behind some sort of veil of ignorance as to their 
future positions within the company. But in many cases they do not. They are aware 
that they will, henceforth, be minority or majority members, will be aware that 
the distribution of corporate benefits will in future be weighted according to that 
status and would, if asked ex ante, have sought terms maximising the benefits accruing 
to their actual status accordingly. 

However, the general criticism that ‘hypothetical bargaining’ represents a mere 
pretence hiding the development of a judicial paradigm cannot be considered in 
the abstract. It depends upon the actual practice of term-implication and in that sense 
will be context specific. In certain areas, implied terms may represent the parties’ 
intentions, in others they will not. Further consideration of this criticism of the 
contractarian position will therefore be postponed until the consideration of section 
459 itself, as representing one area in which, it is claimed, we see substantial 
gap-filling through implied terms. 


The Case for Mandatory Provisions 


The nature of the inter-shareholder contract must then involve substantial external 
interference and control in the private rule-making of the parties. However, such 
considerations arise from the essentially practical limitations upon shareholder 
contracting and the difficulties of excluding undesired provision. What has been 
said so far might be argued as offering no normative justification for the existence 
of mandatory provisions. But such a justification can be made, and lies once again 
in the long-term relational nature of the inter-shareholder contract. 

A shareholder, if assumed to be rational, will usually be the best judge of his 
own interests and will pursue those interests through the bargains he makes. However, 
full-rationality depends upon the shareholder possessing a sufficient body of 


20 See Easterbrook and Fischel, op cit n 4, p 1433 and, for a criticism of this standard for devising 
default terms in the context of company law, see Kornhauser, ‘The Nexus of Contracts Approach 
to Corporations: A Comment on Easterbrook and Fischel’ (1989) 89 Colum L Rev 1449. For a more 
general critique of ascribing a wealth-maximising function to implied contractual terms, see Calabresi, 
‘The Pointlessness of Pareto: Carrying Coase Further’ (1991) 100 Yale LJ 1211. 
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information to judge his interests and to contract effectively for their advancement. 
But the long-term relational nature of the inter-shareholder contract denies the 
shareholder the requisite information. It is not simply that shareholders cannot foresee, 
and therefore expressly provide for, all future contingencies. Implied contracting 
can accommodate those difficulties. More important here is that shareholders 
contracting at the outset of a long-term relationship cannot possibly hope to anticipate 
the application of their express terms in all future, unforeseen situations. As events 
unfold, strict adherence to a previously agreed term might be quite outwith the 
shareholder’s original conception of what that term was to cover. This is a particular 
problem with regard to future, remote risks. We might intuitively predict that 
shareholders would be more concerned with immediate issues — how many shares 
they are to buy, the price to be paid for those shares, the identity of their contemporary 
fellow members — than with remoter risks — the possibility of their shareholdings 
being subsequently diluted by the allotment of further shares, the price they will 
realise for their shares on an eventual sale, or the identity of future members of 
the company. We might also expect that shareholders embarking upon some new 
venture would tend towards optimism and downplay potential difficulties. And what 
evidence is available suggests that contracting parties do systematically undervalue 
remoter risks, and therefore take inadequate regard of terms dealing with them.”! 
And this raises particular problems in company law where the corporate contract 
relies so heavily upon ex post decision making, and thus the future conduct of the 
company is unpredictable. 

The dangers are most acute in the small company, even though, as we have noted, 
the shareholders therein may actually ‘bargain’ in a real sense. First, there is no 
easy way to escape from a relationship and agreements which, with the passage 
of time, become increasingly ‘unbargained for’. Second, the contention that full 
understanding by individual shareholders is unnecessary because of the existence 
of an efficient share market can hardly apply to the shares in small, private companies 
for which there is no such market. If the individual fails to value the risks associated 
with the terms of his contract of membership, then no-one else will do it for him. 
Finally, shareholders in small companies are also denied the protection contractarians 
see in the market for corporate control. The end result is that, in such companies, 
private parties are not able effectively to protect their own interests and, thus leaving 
the contracting process wholly to private agreements, uncontrolled by a framework 
of mandatory rules, will not produce optimal arrangements. There must, therefore, 
be some mechanism not merely for supplementing the contract, but also for 
controlling and overruling its express provisions. 

Choosing such a mechanism raises issues for discussion similar to those encountered 
in relation to the promulgation of default terms themselves. One method is to accept 
in principle that default terms are excludable, but then to operate a very close judicial 
scrutiny over express contractual provisions which seek to oust standard default 
rules.” This activism offers the opportunity for ex post inspection of unusual 
provisions, assessing them in the light of subsequent events which now reveal more 
clearly the extent to which the particular term was accepted in that context. One 
important factor would be the content of the implied term which is purportedly 


21 Arrow, ‘Risk Perception in Psychology and Economics’ (1982) 20 Economic Inquiry 1, 5 (also discussed 
in Eisenberg, ‘The Structure of Corporation Law’ (1989) 89 Colum L Rev 1461, 1465). Also see 
Gillette, ‘Commercial Relationships and the Selection of Default Rules for Remote Risks’ (1990) 19 
J Legal Stud 535. 

22 This approach is advocated by Coffee: see ‘The Mandatory/Enabling Balance in Corporate Law: An 
Essay on the Judicial Role’ (1989) 89 Colum L Rev 1618. 
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excluded and in particular the strength of the presumption in its favour. Ordinarily, 
there would be a strong presumption against the exclusion of default terms demanding 
general ‘fairness’ or ‘good faith’ in the conduct of shareholders. Other factors which 
the court could take into account include the drafting of the express term (how clearly 
and explicitly did it exclude a term which might otherwise be implied), its location 
(was it prominently displayed in, say, a separate bespoke shareholders agreement, 
or largely hidden at the end of otherwise standard articles), and the extent to which 
it was reflected in the price paid for the shares.” 

An alternative method for intervention is through non-excludable legislative terms. 
Current examples of such provisions would include section 303% and section 310% 
of the Companies Act 1985. Here, the mandatory rule is specified in advance and 
with precision, and thus offers comparative certainty to the contracting parties. It 
seems to suffer from the disadvantage of being over-prophylactic, denying any 
opportunity to consider whether the mandatory rule might be excluded. However, 
some apparently prophylactic legislative rules actually operate more by way of 
conferring upon the judiciary an ex post checking role. A good example of this arises 
in the judicial scrutiny and occasional acceptance of contractual terms seeking to 
circumvent section 303.2% As shown below, a more general illustration is provided 
by the section 459 regime itself. 

To summarise the argument so far, we observe that whilst the relationship between 
shareholders might be described as contractual, that label needs adapting to the 
peculiarities of the corporate context in a number of ways. We must recognise that 
much of the contract will be informal and confused, and thus constructed in an 
unusually active way by the courts. The long-term nature of the contract, and its 
consequential incompleteness, also entails an unusually high degree of legislative 
and judicial intervention. Such intervention inevitably limits the contractual 
sovereignty enjoyed by shareholders. Finally, and beyond mere gap-filling, the 
informational problems inherent in the long-term corporate relationship demand and 
justify mandatory terms and the judicial control of the parties’ express bargain. 


The Relevance of the Remedy 


As noted earlier, it is a theme of this article that insofar as the judiciary is involved 
in a process of ex post construction of the shareholders’ bargain, that constructive 
process is dominated by the choice of remedy sought by the petitioner, or likely 
to be awarded by the court. Traditionally, there has been a dichotomy in the courts’ 
response to shareholder complaints, reflecting a dichotomy between individual rights 
and majority rule. In construing the company contract, the court may find that the 
shareholder has a personal right — whether express or implied — to insist upon 
the company, or other shareholders, behaving in certain ways. Alternatively, the 
court can find that the matter of complaint is one which ought to be settled by the 


23 Coffee offers a more specific ‘black-letter’ rule for determining when the courts should permit 
‘contractual innovations that departed from the traditional norms of corporate governance’: ibid p 1664. 
Whether it would be preferable to attempt such a specific formulation for the UK, or merely to highlight 
the general factors which the courts should consider, deserves further consideration. 

24 s 303(1) permits a company to remove a director by ordinary resolution, notwithstanding any agreement 
to the contrary. 

25 s310(1) declares void any provision which exempts officers and auditors from liability for negligence 
or breach of duty or trust. 

26 See for example Bushell v Faith [1970] 1 All ER 53. 
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appropriate organ of the company, and the only right of the shareholder is one of 
‘voice,’ of participation in the deliberations of that organ. 

The courts have traditionally shown a preference for the application of majority 
rule and against giving shareholders individual rights to insist on the performance 
or non-performance of some corporate action. Drury” has made an important 
contribution to our understanding of this process. Drury’s thesis is that the right 
of one member to enforce a particular contractual provision may conflict with the 
rights of another member to have alternative or inconsistent provisions in the articles 
observed. When a conflict between such competing provisions arises in the company 
context, the traditional contractual approach of seeking to reconcile such conflicts 
through ‘the normal canons of interpretation’ is inappropriate. Instead, the court 
must recognise that the company contract contains its own dispute resolution 
machinery — majority rule. Where appropriate, that machinery should be used to 
decide how competing claims are to be reconciled because, by so doing, harmful 
litigation is avoided and the long-term relationship between the shareholders is 
preserved. 

This makes much sense where enforcement of a contractual right is sought. The 
shareholder who is made to grin and bear it today might benefit from being able 
to compel some other complaining shareholder to do likewise tomorrow. But where 
the relationship between the members has already broken down, such that ‘exit,’8 
not enforcement, is sought by the complaining minority, then Drury’s enforced 
relationalism becomes inappropriate. There is no longer a long-term relationship 
to preserve and the construction of the parties’ contract must reflect that reality. 
Reliance upon ‘exit’ permits and demands a construction of the contract which offers 
a quite different balance between the claims of the individual and the merits of 
majority rule, a point we shall observe generously demonstrated by the section 459 
regime. 

Furthermore, insofar as the courts are engaged in the ex post control of the parties’ 
bargain, that process is also driven by the contemplated remedy. Attempting to remain 
in the company and have the courts excise some offending term involves the most 
direct challenge to the express bargain. Conversely, seeking only a right to leave 
the company, if that offending term is now to be relied upon by the respondents, 
involves the painting of a protective gloss by the courts on the shareholders’ erstwhile 
bargain, a far lesser affront to the sanctity of the parties’ contract. 


The Choice of Remedies Under Section 461 


We turn, in Section H, to consider the statutory regime created by sections 459—461 
of the Companies Act 1985. It is worth prefacing our discussion of that regime 
with a short examination of the remedies available thereunder. Section 461 provides 
the court with an unlimited discretion in the granting of remedies for the relief of 
unfairly prejudicial conduct. Subsection 461(2) lists four (merely illustrative) orders. 
Of those, the first three all involve direct interference in the affairs of the company, 
in the sense of dictating some aspect of its future management. The fourth suggested 
remedy” is for the shares of any member to be purchased by the other members 





27 opcitn8. 

28 Foran attempt to model the likely resort to exit or voice by members of (a variety of) organisations 
in response to a decline in the performance of such organisations, see Hirschman, Exit, Voice and 
Loyalty (Cambridge, Mass: Harvard University Press, 1970) from which the terminology of ‘voice’ 
and ‘exit’ is borrowed. 

29 Under subsection 461(2)(d). 
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or by the company itself. This remedy is clearly quite different in its operation from 
the first three. It does not directly involve the company,” but rather constitutes 
personal redress between the shareholders themselves. 

Despite the array of potential remedies available to the court, in the overwhelming 
majority of successful petitions the actual relief given is that the shares of the petitioner 
be purchased.3! With rare exception, the courts have refused to do more than 
provide the petitioner with a means of escape from the company.” Intervening so 
as to tell the majority how to conduct the company’s affairs in the future is assiduously 
avoided. This dependence on ‘exit’ may be characterised as somewhat timid.” 
However, it also permits a new approach to the construction of the parties’ bargain 
for the reasons outlined above and, in so doing, paves the way for a more readily 
available regime of minority protection.* 


II Sections 459—461 of the Companies Act 1985 


Sections 459—461 arose out of a perceived inadequacy in existing provisions which 
offered protection to minority shareholders. In brief, these sections allow a share- 
holder to petition the court for relief on the ground that his interests as a member 
of the company have been unfairly prejudiced. Despite its relative youth, the section 
has already produced a significant amount of case law, and that case law has itself 
been analysed in a comparable mass of academic comment. The apparent success 
of section 459 has been acclaimed as evidence of a fundamental change within 
company law itself, at least insofar as it affects the so-called quasi-partnership, with 
a movement away from the traditional supremacy of majority rule and judicial 
reluctance to interfere in the internal affairs of companies.” 


The Statutory Action: Unfair Prejudice and the Members’ Interests 


The basis of the statutory cause of action is set out in section 459. At the heart 
of the section is the concept of ‘unfairly prejudicial conduct.” This represents the 








30 Unless, of course, the company is ordered to purchase the shares. The author is not aware of any 
case, however, in which this has been ordered. A share purchase by the company in these circumstances 
is excluded from the operation of s 143 of the Companies Act 1985 (the general rule against a company 
acquiring its own shares) by subsection 143(3)(c). 

31 One case in which the court was prepared to force the majority shareholder to sell his shares to the 
minority is Re a company (No 00789 of 1987), ex p Shooter; Re a company (No 3017 of 1987), ex p 
Broadhurst [1990] BCLC 384. However, the facts were somewhat unusual, since the allegations of 
mismanagement were substantial, the number of minority shareholders made it impractical to remove 
them all, and the case involved a football club, where there is arguably a wider community interest 
in proper management, such that the release of the minority will not provide an effective remedy. 

32 But see Re H R Harmer Lid [1958] 3 All ER 689, where the court was prepared to intervene in that way. 

33 See Redmond-Cooper, ‘Management Deficiencies and Judicial Intervention: A Comparative Analysis’ 
(1988) 9 Co Law 169, who criticises the judiciary’s reliance upon exit and its consequent failure to 
protect the company itself from the harm of the wrongdoing majority. 

34 Clearly, the expansive regime which s 459 has become cannot be explained solely by reference to 
the availability of the buy-out remedy. That remedy was equally available under s 210 of the Companies 
Act 1948, but did not prevent the failure of that provision. Other factors have contributed to the success 
of this statutory provision, but the possibilities offered by this particular choice of remedy are still 
of enormous, if not exclusive, significance. 

35 See in particular the conclusions of Hannigan, ‘Section 459 of the Companies Act 1985 — A Code 
of Conduct for the Quasi-Partnership?’ [1988] LMCLQ 60. 

36 More fully, the section refers to ‘the company’s affairs are being or have been conducted in a manner 
which is unfairly prejudicial to the interests of its members generally or of some part of its members.’ 
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standard of behaviour which a shareholder is entitled to expect from the company 
of which he is a member and thus, indirectly, from his fellow shareholders and 
their chosen directors. It is the failure to conform to that standard which allows 
the petitioner to obtain one of the available remedies. What is particularly important 
for the purposes of this article is to identify the process by which this standard is 
determined: is it, as a contractual model would suggest, the product of the share- 
holders’ own freely negotiated agreements, or to what extent are we now seeing 
the imposition of an externally defined code of conduct for shareholders, which 
is impervious to contractual exclusion? ; 

The concept of unfairly prejudicial conduct is clearly a protean one, but neither 
section 459, nor other sections within the Companies Act 1985, offer any express 
definition of what conduct ought to be so regarded. The boundaries, then, have 
been left for the courts to map out. Two issues can be identified: what are the interests 
of the members and have those interests been unfairly prejudiced.?’ 

As Hannigan points out, there is no easy checklist of interests which are 
universally applicable to all members. Instead, one can merely identify a number 
of different sources. The first and most obvious source will be the shareholders’ 
personal rights. These will include relevant provisions from the company’s 
Memorandum” and Articles of Association, thus repeating the members’ own 
constitutional contract. Such rights will also be drawn from provisions in the 
Companies Act 1985, thereby incorporating terms which, whether or not ‘agreed 
to,’ are mandatory already. 

Had members’ interests been limited to these constitutional rights, section 45 
would have remained a fairly vacuous remedy, as ineffective as its predecessor,” 
and offering little more than another method for enforcing the contract based upon 
the articles, or the statutory rights created by the Companies Act 1985. It is interesting 
to note, for example, how few section 459 cases have actually turned upon members’ 
interests derived from this first source.“ However, after initial hesitancy from 
Lord Grantchester QC in Re a company,” the courts quickly accepted that, at least 
in certain cases, membership interests might extend beyond those formal constitutional 
rights. Vinelott J first suggested this in Re a company (No 002567 of 1982), but 
the most explicit discussion of the liberalisation appears in a trio of cases“ heard 





37 In most cases, the courts seem prepared to find that where the member’s interests have been prejudiced, 
the requisite unfairness follows therefrom. However, this is not invariably so. If, for example, the 
court feels that the petitioner has brought the prejudicing of his interests on himself, by his own unreason- 
able conduct, then it may decline to find unfairness. See Re R A Noble & Sons (Clothing) Ltd [1983] 
BCLC 273 and Re London School of Electronics Ltd (1985) 1 BCC 99,394. 

38 op citn35. 

39 Thus, ultra vires activity might give the shareholder a right of complaint under s 459 in situations 
where he would have no right to prevent such activity by virtue of s 35(2) of the Companies Act 1985. 

40 ies 210 of the Companies Act 1948. See Rajak, ‘The Oppression of Minority Shareholders’ (1972) 
35 MLR 156. 

41 Two such cases are Re a company, ex p Harries [1989] BCLC 383 (breach of s 17 of the Companies 
Act 1980) and Re a company (No 00789 of 1987), ex p Shooter; Re a company (No 3017 of 1987), 
ex p Broadhurst and Others, op cit n 31 (infringement of various statutory provisions concerning 
disclosure and the holding of meetings). But these cases stand out as isolated exceptions in the mass 
of s 459 litigation. Not all terms of the articles seem to give rise to relevant membership interests: 
see Re Picadilly Radio plc [1989] BCLC 683, for example, where articles governing the registration 
of share transfers created no individual member’s interest. 

42 [1983] 2 All ER 36. This was the first reported case on the section and gained a certain notoriety 
for its suggestion that a member could complain only if prejudiced in his capacity as a member. 

43 [1983] BCLC 151, 158. : 

44 Re a company (No 00477 of 1986) [1986] BCLC 376, Re a company (No 008699 of 1985) [1986] 
BCLC 382 and Re a company (No 003160 of 1986) [1986] BCLC 391. 
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in 1986 by Hoffman J. The learned judge used the reference to ‘fairness’ in the 
statutory wording to justify the court having regard to ‘wider equitable considerations’ 
in dealing with section 459 petitions. Parallels were drawn with the court’s jurisdiction 
under section 122(i)(g) of the Insolvency Act 1986, where the House of Lords, in 
Ebrahimi v Westbourne Galleries Ltd, had already decided that equitable con- 
siderations permitted the court to recognise the ‘rights, expectations and obligations’ 
which shareholders might have inter se, but which would not be recorded in the 
company’s formal constitution. In the context of section 459, the term ‘legitimate 
expectations’ has been used to connote this broader category of recognised interests. 

Noteworthy is the contractual foundation of these expectations. One source will 
be express but informal agreements between the members. As argued in Section 
I, in many companies, and particularly in quasi-partnerships, the members will reach 
many agreements and understandings which will not be incorporated into the articles, 
and perhaps not even recorded in writing. Nevertheless, they form part of the inter- 
shareholder contract and have been recognised in a number of section 459 cases. 
The possible subject-matter will vary from company to company, but examples 
include the right to participate in management during one’s membership, the 
future division of profits or of the company’s share capital,” the right to veto 
certain departures from the status quo, and so on. 

There seems to be no reason why at least some informal agreements could not 
arise in companies outside of the quasi-partnership. However, the larger the company, 
the greater the difficulty in persuading the court of the existence of such agreements, 
and it has been suggested that outsider investors in a company whose shares are 
traded on one of the available markets are entitled to assume that the whole of the 
company’s constitution is contained in the company’s articles.* 


Members’ Interests and Hypothetical Bargaining 


In some section 459 cases, however, there is little evidence of any express agreement 
— even an informal one — between shareholders creating interests which the courts 
have held to have been prejudiced. Prentice? has argued that section 459 can, and 
should, be seen as performing the role of providing hypothetically bargained default 
provisions. He notes the impracticability and impossibility of shareholders producing 
complete contingent claims contracts. But, he argues, by considering the type of 
company involved and the usual nature of inter-shareholder relationships within 
that type, one can deduce what the members’ agreements — and therefore their 
interests for the purposes of section 459 — would have been had all such issues 
been addressed. 

This process of implying members’ interests under section 459 raises many of 
the issues addressed in Section I about the provision of default terms. The lack in 
section 459 of any detailed description of what is unfairly prejudicial conduct might 
appear to be a legislative abdication of responsibility in favour of the courts and 
a dangerous one at that, given the judiciary’s traditional attitude to minority protection. 


45 [1972] 2 All ER 492. 

46 See for example Re Bird Precision Bellows Ltd [1984] BCLC 195 and Re R A Noble & Sons (Clothing) 
Ltd, op cit n 37. The agreement might vary as to the precise degree of participation that is envisaged: 
see Re Elgindata Ltd [1991] BCLC 959, where participation was only to be on policy matters, as 
opposed to day-to-day management. 

47 See for example Re Kenyon Swansea [1987] BCLC 374. 

48 Re Blue Arrow plc [1987] BCLC 585. 

49 op citn3. 
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But it has the clear merit of permitting the development of implied terms to be 
undertaken on an ex post basis, with all the advantages in terms of flexibility and 
economy of effort which that brings. 

It must be acknowledged, however, that the courts rarely use the language of 
implied terms in justifying a finding of legitimate expectation. They talk rather 
vaguely of expectations and understandings, without articulating their theoretical 
basis. Nevertheless, in a number of areas the courts do seem to be implying interests 
as a contractual model would suggest. The first concerns directors’ duties. Such 
duties have traditionally been of little use to minorities, for the reason mentioned 
earlier: the duties are owed to the company, and the member’s only interest has 
been seen as a right to participate in the democratic process whereby the company 
reached its decision on whether to take action for any breach.5' There have, 
however, been several section 459 cases where it has been accepted that a member 
has a personal interest in compliance with such duties.* It is, of course, most 
unlikely that the members actually and expressly agreed to such a regime. Having 
said that, there remains a judicial reluctance to go beyond the traditionally low duty 
of care and skill demanded of directors by developing a member’s interest in the 
competent, as opposed to merely honest, management of the company’s affairs. 
In Re Elgindata Ltd, for example, Warner J stressed that many allegations of 
incompetence might represent little more than disputes about matters of commercial 
judgment, upon which the court was ill-equipped to adjudicate and, in any event, 
being a shareholder involved an accepted risk of less than perfect management. 

A second area which demonstrates the reliance on implied interests concerns the 
payment of dividends. In cases such as Re a company (No 00370 of 1987), ex p 
Glossop% and Re Sam Weller & Sons Ltd, the court was prepared to find an 
interest in the payment of a reasonable level of dividends, although there was no 
evidence that the shareholders had ever actually reached any agreement on the 
company’s dividend policy. Finally, in some cases involving complaints of exclusion 
from management, there is little evidence of any express agreement as to participation, 
or at least that the right to participate would be entrenched against statutory provisions 
creating a right of removal.’ 

The suggestion that the courts are developing a contractual framework for section 
459 is lent further supported by the oft-repeated judicial assertions that the courts 
will not override what the shareholders have actually agreed. Hoffman J’s observa- 


50 One finds occasional exceptions. See Tay Bok Choon v Tahansan Sdn Bhd [1987] BCLC 472, a case 
concerning a winding-up order under the Malaysian equivalent of s 122(i)(g) of the Insolvency Act 1986. 

51 The view that the member has no personal action in respect of harm which affects the company first, 
and only indirectly affects the shareholder through a diminution in the value of his shareholding, was 
restated in Prudential Assurance Co Ltd v Newman Industries Ltd (No 2) [1982] 1 All ER 354. 

52 For example, Re London School of Electronics Ltd, op cit n 37, Re Cumana Lid [1986] BCLC 430 
and Whyte, Petitioner (1984) 1 BCC 99,044. See also McGuinness & Another, Petitioners (1988) 
4 BCC 161, where the petitioners’ interests included the reasonably expeditious holding of a 
shareholders’ meeting. 

53 See generally Finch, ‘Company Directors: Who Cares About Skill and Care’ (1992) 55 MLR 179. 

54 op cit n 46. 

55 [1988] BCLC 570. In this case, the s 459 petition actually failed, on the ground that the conduct 
complained of affected all the shareholders and could not therefore be prejudicial to the petitioner. 
This reasoning was not followed in Re Sam Weller & Sons Ltd [1990] BCLC 80, and was overturned 
by Sched 19, para 11 of the Companies Act 1989. 

56 [1990] BCLC 80. 

57 Indeed, it has been argued that in Ebrahimi itself there was no express agreement that Ebrahimi would 
not be removed from management. See Chesterman, ‘The Just and Equitable Winding Up of Small 
Private Companies’ [1973] MLR 129. 


795 


The Modern Law Review [Vol. 55 


tions in Re Posgate & Denby Agencies Ltd represent a prime example of this: ‘Section 
459 enables the court to give full effect to the terms and understandings on which 
the members of the company became associated, but not to rewrite them.’ 
Similarly, in Re a company (No 004377 of 1986), he commented: 


I am satisfied that, having regard to the articles, the petitioner could have had no legitimate 
expectation that in the event of a breakdown in relations ... they would not be relied upon 
to require him to sell his shares at fair value. To hold the contrary would not be to ‘superimpose 
equitable considerations’ on his rights under the articles but to relieve him from the bargain 
he made.*? 


In Re a company (No 005685 of 1988), ex parte Schwarcz (No 2), Peter 
Gibson J was faced with a series of companies around which were ‘massively detailed 
and professionally drawn agreements’ governing the rights of the shareholders therein. 
He found it impossible, in such a situation, to find any legitimate expectation which 
could qualify or overrule the express agreements.*! 

Moreover, there will come a point where the extent of the parties’ express 
contracting induces the court to find that the company is not a quasi-partnership, 
but a commercial body based upon contracting at arms-length. Such a finding clearly 
reduces the courts’ readiness to imply members’ interests, for the greater the size 
of the membership and the more arms-length the relationship between the members, 
the less easily can it be assumed that shareholders would have reached agreement 
on any issue hypothetically raised for discussion. 


Hypothetical Bargain or Judicial Paradigm? 


However, despite the supposed judicial attachment to contractual freedom, we can 
note again the existence of those practical factors — the timing, cost and uncertainties 
of express contracting — which make it at least very difficult for shareholders 
effectively to write such a regime as will preclude all judicial intervention under 
section 459. Some of the members’ interests which the courts seem prepared to 
imply are so general, and so based upon ordinary ideas of fairness, as to be hardly 
susceptible to contractual exclusion in advance. Given this, it is worth considering 
the extent to which the judiciary’s findings of members’ interests might truly be 
described as hypothetical bargaining, or whether that label simply disguises the 
development of a judicial paradigm. 

In relation to section 459, the notion of hypothetical bargaining seems to'be 
supported by the judicial practice of seeking to reflect the class of company involved 
and the presumed typical relationships in a company of that class. However, the 
argument is undermined by the courts paying no real regard to the particular share- 
holders involved, asking if they, rather than hypothetically reasonable shareholders, 





58 [1987] BCLC 8, 14. 

59 [1987] BCLC 94, 103. 

60 [1989] BCLC 427. 

61 Most recently, similar views have been expressed by Warner J in Re J E Cade & Son Ltd [1992] 
BCLC 213. 

62 See for example Re a company (No 003096 of 1987) (1988) 4 BCC 80 and Re a company (No 005685 
of 1988), ex p Schwarcz (No 2) [1989] BCLC 427. It may be observed, however, that the amendment 
to s 459, introduced by Sched 19, para 11 of the Companies Act 1989, whereby conduct affecting 
all members is brought within the ambit of the section, renders far more likely the use of the section 
to complain about managerial misbehaviour which affects the company in the first place and the 
shareholders (as a collective body) only indirectly. 
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would have agreed to the term in question. Bearing in mind that the implication 
of individual interests is an alternative to the reliance on the machinery of democratic 
majority rule, in many cases the hypothetical shareholder who forms a majority 
from the outset would clearly have preferred as many issues as possible to be left 
to ex post majority rule. Why, for example, would a majority shareholder agree 
that the remaining minority had an individual interest in compliance with fiduciary 
duties, rather than a mere right to vote on whether action should be taken for their 
breach? In reality, the courts are developing a paradigm constitution for the class 
of company with which they are concerned. Finding a membership interest in, say, 
the receipt of reasonable dividends or the non-payment of excessive salaries to 
directors, involves the court in determining for itself the sort of behaviour that is 
unacceptable, rather than trying to second guess what would have been within the 
original contemplation of the parties. 


Mandatory Terms and the Control of Express Contracting 


It was argued in Section I that, in addition to these essentially practical limitations 
upon theoretical contractual freedom, there is also a normative case for interference 
in, and control of, the parties’ express bargains. That case centred upon the charac- 
teristics of a long-term relationship and, in particular, the informational problems 
which arise therefrom. It was also suggested that different strategies might be available 
for achieving that interference and control. One was the imposition of legislative, 
mandatory terms. Another was the ex post control of shareholder contracting, 
measured against the backdrop of a paradigm. 

. Section 459 represents the application of both strategies. First, it seems reasonably 
clear that the section is not merely a default provision, implied into the inter- 
shareholder bargain yet capable of being validly excluded. Although the point is 
not beyond all doubt,® the better view is that section 459-is a mandatory, non- 
excludable provision. The proposition that shareholders should be able to complain 
of unfairly prejudicial behaviour is so fundamental that any supposed contractual 
exclusion of that term would raise too many doubts as to the genuineness of the 
contractual accord which produced such an exclusion. Section 459 presents a certain 
statutory regime which shareholders can contract around. 

The section also provides the judiciary with a mechanism for ex post control of 
the inter-shareholder bargain. For whatever the judicial pretence that the courts merely 
fill gaps in the parties’ agreements and will not overrule their express provisions, 
the reality is that some terms are implied not simply to fill gaps, but rather to control 
the operation of the parties’ express terms. And the courts regularly create the capacity 
to engage in this exercise by holding that even apparently explicit and unambiguous 
terms do not govern the specific dispute in question, thereby artificially but necessarily 
creating a gap to be filled by a judicially implied rule. 

Three illustrations can be given of this, each of which highlights the importance 
of the choice of remedy — and, in particular, the dependence on exit — in directing 
the court’s intervention. The first illustration involves one of the most common 
complaints of unfair prejudice, the removal from office as a director. It might be 





63 There is no clear authority under s 459 on this question. However, authority from other contexts suggests 
that such exclusion would not be permitted by the courts. See for example Johnson v Moreton [1978] 
3 All ER 37 (attempt to exclude the security of tenure provisions of the Agricultural Holdings. Act 
1948) and Re Peveril Gold Mines Ltd [1888] 1 Ch 122 (exclusion of the statutory right of a contributory 
to petition for the winding-up of a company by a provision in the articles). 
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argued that finding a legitimate expectation that the petitioner would not be removed 
is compromised by the usual existence of clear provisions in the company’s articles 
(and in the Companies Act 1985 itself)“ permitting such removal. If the petitioner 
were attempting to defend his right to remain in office, the argument would usually 
be compelling. But even such clear removal provisions do not prevent the implication 
of an agreement that the petitioner would not be compelled to remain in the company 
if, quite in accordance with its express contract, he were removed from office. And, 
of course, in the context of a small private company where there is no effective 
market in the company’s shares, it is the respondents alone who are able to procure 
the petitioner’s release by a purchase of his shares. 

The second illustration is evident in a line of judicial reasoning which has suggested 
that a mere breakdown in the relationship between shareholders (without inquiring 
into who is at fault, in terms of having infringed the bargain between the shareholders) 
might justify the court obtaining the release of the minority shareholder from the 
company by a share purchase order. This approach, which is perhaps most closely 
associated with Hoffman J,® has been justified, on practical grounds, by equating 
shareholder disputes with matrimonial disputes, and seeing a shareholder’s right 
to leave in such circumstances as equivalent to a no fault divorce.© Tying this into 
the theoretical, contractual framework advanced so far, it has been suggested that 
whatever the shareholders might have agreed as to their rights and interests when 
their relationship is ongoing, there is an overriding implied agreement that the 
minority would be allowed to leave the company if the relationship breaks down.” 
Again, this seems a clear acknowledgement of the importance and relevance of the 
choice of remedy in identifying and constructing the parties’ bargain. 

The extent to which Hoffman J’s approach commands judicial support is 
unclear® and raises issues deserving further study. However, the finding of an 
interest in escape upon breakdown highlights once again the unreality of suggesting 
that such terms might be based upon hypothetical contracting. Why should a majority 
shareholder have hypothetically agreed to buy out the minority in the event of a 
breakdown in their relationship? He might more likely have calculated that his 
interests lay in saving his money and keeping the minority entrapped. This is not 
to criticise a move towards permitting ‘exit’ upon proof of a (faultless) breakdown, 
but instead to criticise any pretence that this is merely facilitating the shareholders’ 
own contracting process, rather than usurping it. 

The third illustration of judicial oversight and control of the parties’ bargain lies 
in the control of express terms which seek to determine the basis on which a minority 
shareholder is to be bought out of the company. Many section 459 petitions have 
been resisted on the basis that the company’s articles contain share valuation 
machinery (perhaps as part of a pre-emption provision), and thus a petitioner ought 
to be obliged to transfer his shares in accordance with the terms of that article, rather 
than petition the court for a buy-out under section 459. 

The Companies Act 1985 contains no statutory provision similar to that in section 








64 See s 303. 

65 See for example Re a company (No 007623 of 1986) [1986] BCLC 362, Re a company (No 004377 
of 1986) [1987] BCLC 94 and Re a company, ex p Kremer [1989] BCLC 365. 

66 See in particular Re a company (No 004377 of 1986), op cit n 65, p 101. 

67 ibid p 100. 

68 In many s 459 cases, it has been quite clear that the parties’ relationship has broken down but the 
court has still seen it as necessary to go on and establish fault for that breakdown. See for example 
Re Bird Precision Bellows Ltd, op cit n 46, Re London School of Electronics Ltd, op cit n 37 and 
Re Cumana Ltd, op cit n 52. 
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125 of the Insolvency Act 1986. Nevertheless, in the early days of section 459, 
the courts did strike out a number of petitions where the company’s articles contained 
share valuation machinery (or even where, in the absence of any such provision 
in the articles, an offer to purchase was made).” More recently, however, the 
courts have shown a greater concern with the dangers of out-of-court valuations 
and have signalled a readiness to carry out such share valuations on their own terms. 

For a number of reasons, a valuation carried out by the court might be seen as 
preferable to one carried out either by independent accountants or, a fortiori, by 
the company’s own auditors. The auditors might well have a closer relationship 
with those who have been running the company in the past (in most cases, the 
majority) than with the minority, and the auditors are likely to be at least aware 
that the allocation of future audit work lies in the hands of the future majority of 
the company — the purchasers. The advantages of a court valuation seem even greater 
where any wrongdoing (say by the majority) is alleged to have reduced the value 
of the company as a whole. The readiness — or even the ability — of an out-of- 
court valuer properly to assess any possible claims arising out of such wrongdoing 
might well be doubted. There is also the danger that the valuer will choose to apply 
a different basis of valuation than would have been applied by the court. General 
guidelines for the valuation of shares under section 461 were outlined in Re Bird 
Precision Bellows Ltd.” The guiding principle was to be one of fairness and (at 
least in the quasi-partnership) this would ordinarily mean that no discount should 
be applied, notwithstanding the fact that the petitioner held only a minority stake.” 
However, an out-of-court valuer might well choose to apply a discount where the 
court would not. And, in some cases, he might not merely be given a discretion 
to do so, but might be required to discount by the terms of the article governing 
valuation.” 

All of these dangers in the out-of-court valuation are compounded by the fact 
that the valuer will, in most cases, act as an expert and not as an arbitrator, with 
the result that the eventual valuation will give few reasons for the figures arrived 
at and will thus be virtually unassailable by the petitioner. 

As noted above, the courts seem gradually to have accepted the unacceptability 
of exposing the petitioner to these dangers. In Re a company (No 003843 of 
1986),™ Millett J had been happy to see independent accountants deciding upon 
a valuation, even where the petitioners made allegations of misfeasance and 
misappropriation, believing that those valuers were capable of taking account of 
such allegations. However, in the latter case of Re Boswell and Co (Steels) Ltd,” 
Morritt J was not prepared to allow an out-of-court valuation because the valuers 
(the company’s auditors) were not seen as being truly independent, having themselves 
allegedly been involved in the conduct complained of. The two most recent cases 





69 This allows the court to refuse a just and equitable winding-up on the ground that some other remedy 
is available to the petitioner which he would be unreasonable to refuse. 

70 Such cases include Re a company (No 007623 of 1984), op cit n 65, Re a company (No 004377 of 
1986), op cit n 65, Re a company (No 003843 of 1986) [1987] BCLC 562, Re a company (No 003096 
of 1987) (1988) 4 BCC 80, and Re a company (No 006834 of 1988), ex p Kremer, op cit n 65. 

71 op cit n 46. 

72 Further guidance upon the basis of valuation has been offered in subsequent cases. For a summary, 
see Prentice, ‘Minority Shareholder Oppression: Valuation of Shares’ (1986) LQR 179, and Hannigan, 
‘Purchase Orders Under s 459’ (1987) Bus L Rev 21. 

73 See for example Re Castleburn Ltd (1989) 5 BCC 652 and Howie & Others v Crawford [1990] BCC 330. 

74 [1987] BCLC 562. 

75 (1989) 5 BCC 145. 
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of Virdi v Abbey Leisure Ltd and Re a company (No 00330), ex p Holden,” 
discussed further below, suggest a still more rigorous approach. 

In considering the courts’ approach, we must examine carefully the provisions 
of the shareholder bargains which were in issue. Some cases involved mere pre- 
emption provisions in the articles. Such provisions do not oblige a petitioner to sell, 
but contain valuation machinery to determine the price of the shares of one who 
chooses to do so. As the Court of Appeal stressed in Abbey Leisure, such a provision 
does not expressly apply to a petitioner who complains of unfair prejudice under 
section 459. A pre-emption provision might be made to apply contractually to a 
section 459 petitioner if there were to be implied a term into the parties’ bargain 
that, in the event of any dispute such that the petitioner wishes to rely on section 459, 
he would instead avail himself of departure under the article. To repeat, the 
implication of terms is an essential part of the statutory regime, but the difficulty 
here is that such a term becomes increasingly implausible as the petitioner’s allegations 
of misconduct and fault against the respondents increase. Had there been such an 
article in the constitution of Cumana Ltd,” for example, it is quite inconceivable 
to imagine that the petitioner in that case would have agreed, at the outset, that 
that was to cover his departure from the company in the event of the type of 
misconduct” which was established against the respondents. The relevance of the 
article has to depend upon the allegations of misconduct and the court cannot but 
be involved in assessing the misconduct, performing its own valuation, and then 
seeing whether the ‘implied term’ is reasonable. But if it is to do all that, there 
is little point in looking at the articles at all. 

A number of other cases have involved not pre-emption provisions but articles 
which expressly obliged the petitioner to transfer his shares to the respondents (on 
the happening of some predetermined event) and contained machinery for the 
valuation of the shares.” In such cases, the express contract seems clearly to bind 
the petitioner, and it is therefore such cases which offer the most dramatic demon- 
stration of the judicial readiness to use section 459 to control and limit — rather 
than merely supplement — the parties’ express terms. 

Although Abbey Leisure concerned a pre-emption provision, rather than a 
mandatory share purchase provision, Balcombe LJ noted: 


If in the present case it may be equitable to ignore the provisions of the company’s constitution 
which prima facie entitle the directors to carry on the business of the company after the sale 
of the Pavilion, I do not see why it would not be equally equitable, if this had been a case 
where Mr Virdi was bound by art 27 to sell his shares to the majority at whatever price the 
accountant might fix, to ignore those provisions also.*! 


Re a company (No 00330), ex p Holden did involve a mandatory share purchase 





76 [1990] BCLC 342. The first instance decision is reported as Re Abbey Leisure Ltd [1989] BCLC 619. 

77 [1991] BCLC 597. 

78 The litigation surrounding this company is substantial and is reported under a variety of names. The 
hearing of the petition is reported as Re a company (No 002612 of 1984) (1986) 2 BCC 99,453 and, 
on appeal, as Re Cumana Ltd, op cit n 52. 

79 Such misconduct included excluding the petitioner from management, diversion of company profits 
to another company in which the petitioner did not participate, attempted dilution of the petitioner’s 
shareholding and excessive remuneration paid to the respondent. 

80 This was the position in Re a company (No 004377 of 1986), op cit n 65, Re Castleburn Ltd, op cit 
n 73, and Re a company, ex p Holden, op cit n 77. 

81 [1990] BCLC 342, 350. The Court of Appeal restricted its decision to the application to strike out 
the petition under s 122(i)(g) of the Insolvency Act 1986. However, the comments seem to apply 
a fortiori to a s 459 petition. 
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provision and was the first reported case which sought to apply directly the dicta 
of the Court of Appeal in Abbey Leisure. The company’s articles provided that 
a member of the company who ceased to work for it could be required to give a 
transfer notice in respect of his shares. The petitioner was removed as a director 
and the company sought to invoke the share purchase procedure. In an applicant 
by the respondents to strike out the petitioner’s suit under sections 459 and 122(i)(g), 
Harman J concluded that it would be unreasonable to expect the petitioner to submit 
to the share purchase procedure in the articles, and that its existence was not a bar 
to a section 459 petition. Harman J’s main concern was that a valuation under the 
articles would be carried out by the valuer as an expert, who would give ‘no 
explanation as to how he has come to his decision, leaving it unassailable even if 
apparently low or high.’® Harman J also observed that there were claims against 
the company, yet no proper machinery to assist the expert in evaluating them, so 
that they might be inadequately appreciated .* 

Relying on Abbey Leisure, Harman J argued that the existence of a share purchase 
provision was no longer determinative of the right to petition under section 459: 


That decision [in Abbey Leisure] in my judgment has altered the balance against the view 

that shareholders who enter into a company with articles allowing for compulsory transfer 

are bound to go through compulsory transfer provisions rather than exercising their statutory 

rights and are unreasonable if they do not accept the transfer provisions. Such a view of the 

legal position is no longer, to my mind, the guiding principle. 
Preceding Abbey Leisure, the views of academics differed on this point. Prentice 
was critical of Hoffman J’s enforcement of a compulsory share transfer article in 
Re a company (No 004377 of 1986),®’ arguing that it would render the share- 
holder’s interest ‘for all intents and purposes defeasible’ and that ‘it would put a 
shareholder in a company which contained a valuation provision in its articles in 
a worse position than a shareholder in a company whose articles failed to contain 
such a provision. ”® 

Support for Hoffman J was subsequently offered by Clark,* who stressed the 
contractual effect of the articles, and the fact that those articles reflected the basis 
on which the parties joined the company: ‘It would indeed be bizarre if a court 
were to fail to recognise the clear arrangements entered into by parties who have 
foreseen the prospect of a breakdown in their relationship and who have sought 
to regulate the terms of such a breakdown, in good faith and without impro- 
priety.’™ However, Clark’s advocacy of strict adherence to the articles was 
qualified by the condition that ‘neither the agreement nor its exercise is unfair, in 
the sense of involving bad faith or impropriety, or an arbitrary or artificial 





82 The petition began life under s 122(i)(g) of the Insolvency Act 1986, but was subsequently amended 
to include a prayer for relief under ss 459—461. 

83 [1991] BCLC 597, 603. 

84 Asa caveat, it is worth noting that, as in a number of these cases, it is a combination of factors which 
leads the court to find the terms for valuing the petitioner’s shares out-of-court to be unsatisfactory, 
and it is difficult to measure the likely judicial reaction were only one isolated defect to exist. 

85 [1991] BCLC 597, 604. 

86 op cit n 3. 

87 op cit n 65. 

88 Prentice, op cit n 3, p 90. It is perhaps surprising that no attempt was made by Prentice to explain, 
against the background of the contractual framework he had constructed for ss 459—461, why the 
parties’ contract should suddenly be ignored because its terms reduced, rather than maximised, the 
protection afforded to the minority. 

89 ‘Unfair Prejudice and the Corporate Quasi-Partnership’ (1989) 10 Co Law 153. 

90 ibid p 155. 
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valuation. ’®! What would constitute an arbitrary or artificial valuation, or amount 
to bad faith or impropriety, was not discussed. The problem with Clark’s analysis 
is that it views the parties’ arrangements as clear, but then offers some (undefined) 
external controls of good faith, reasonable valuation and so forth, to control the 
operation of the parties’ contract. No justification is offered for these external controls: 
if the parties’ arrangements are sacrosanct, then why should they not impose arbitrary 
and unreasonable valuation machinery on the minority seller? More important, it 
is unrealistic to suggest that the parties’ arrangements are obvious and clear. As 
stressed earlier, the parties’ contract is not clear and easily discovered. It is complex, 
dynamic, frequently confused and supplemented and controlled by a judiciary aware 
of the characteristics of the relationship it records. And it is that judicial awareness 
which is clearly demonstrated in Abbey Leisure and in Re a company, ex p Holden. 


Conclusion 


Over the last fifteen years, the contractual attack on company law has caused a 
substantial reassessment of much of corporate doctrine. Whether or not the contractual 
analysis is accepted, it cannot be ignored. For those who wish to resist state inter- 
ference in the private business arrangements of shareholders, it has offered a 
framework within which the case for contractual freedom and resort to market control 
of corporate actors can be advanced. 

This article takes a middle way. It is accepted that contract provides the most 
appropriate model for comprehending corporations and for theorising the relationship 
between corporate actors. It is argued, however, that the peculiarities of that 
relationship imply that complete contractual freedom is neither descriptively accurate 
nor normatively desirable. The inter-shareholder contract has to be controlled by 
the legislature and constructed by a judiciary alert to those peculiarities. The very 
existence of section 459 demonstrates the former, and the latter is illustrated by 
the judicial application of that regime. 

The focus of this article upon the inter-shareholder relationship in small companies 
leaves a number of questions unanswered and, in particular, the relevance of the 
conclusions to contracts between other corporate actors, or to agreements between 
shareholders in larger companies. Certainly, the judicial development of section 
459 has drawn a sharp division between quasi-partnerships and other companies. 
In line with the theme of this article that remedies drive contractual construction, 
that should not surprise us: in the larger company, ‘exit’ at a fair price is ordinarily 
available without the need for recourse to the courts. However, detailed answers 
to these questions must await another time and place. 

We must keep in mind too that section 459 establishes a dynamic regime, a regime 
which has barely reached maturity and which continues to develop. The approach 
described and advocated in this article inevitably entails a greater judicial workload 
than would obtain were a more laissez-faire approach adopted. If the courts insisted 
upon a strict application of the parties’ express agreements, including provisions 
defining the terms on which a departing member’s shares be purchased, the courts’ 
doors would be barred to many potential litigants. Whatever the merits of an expansive 
judicial role, whether the courts will continue to accept and encourage the workload 
it creates remains to be seen. 





91 ibid p 156. 
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Legal Aid in the Netherlands: A View from England 
Tamara Goriely* 


England has a long established legal aid scheme and spends more money on it than 
any other European country. Yet it is widely seen as failing, by government, lawyers 
and clients. The government complains of a rising budget and appears to have lost 
control of expenditure. The profession complains of falling remuneration and 
threatens to withdraw from the scheme. Meanwhile, the consumer lobby complains 
that the number of people eligible for help has fallen. 

How far are these problems unique to Britain? The Netherlands has the second 
most developed legal aid scheme in Europe in terms of money spent per head of 
population. Like Britain, it relies on private practitioners to provide the majority 
of the service. Unlike Britain, however, the Dutch scheme is not purely ‘judicare,”! 
but has a well-established and securely funded salaried sector. The Ministry of Justice 
spends some 15 per cent of its legal aid budget on twenty ‘buros voor rechtshulp, 
which in English terms combine the functions of law centres and legal aid area offices. 

The Legal Action Group (LAG) decided to find out more about how the Dutch 
scheme works in practice, to see if it holds any lessons for England and Wales. 
In March 1991, Roger Smith and I visited Amsterdam and The Hague as part of 
LAG’s Legal Services Project, funded by the Nuffield Foundation. We visited two 
buros and interviewed representatives from the Ministry of Justice, the Bar and 
the buro movement. In order to make direct comparisons between buros and English 
law centres, I also visited three London and three provincial law centres, and spoke 
to 14 staff.” 

We found that the English and Dutch schemes share similar problems. Both face 
an escalating legal aid budget, a fierce pay dispute between the government and 
legal profession and the threat that consumers may have to meet a greater share 
of the costs. In both jurisdictions, rights of audience, specialisation, quality control 
and legal aid ‘contracts’ are under discussion. On the other hand, the Dutch scheme 
is less dominated by crime work. A greater proportion of the budget is spent on 
social welfare issues such as employment, housing, immigration and social security. 
The Dutch government also appears to have been more successful in its negotiations 
with the private profession. Although the number of cases has increased, it has kept 
a firm hold on the amount it pays per case. It seems that salaried services alter the 
political landscape. A strong salaried sector offers a counterweight to the power 


*Senior Lecturer in Law, University of East London. 


1 Cappelletti and Garth define judicare as ‘a system whereby legal aid is established as a matter of 
right for all persons eligible for legal aid, with the state paying the private lawyer who provides the 
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of the bar and significantly strengthens the government’s hand in negotiations with 
the private profession over remuneration. 

Dutch buros offer a possible model of what British law centres could become 
if government were ever to take them seriously as an established, securely funded 
part of the legal aid scheme. Buros appear to offer an efficient and pleasant service 
to their customers and have done much to make the law accessible to employees, 
refugees and recipients of welfare services. As they have become more established, 
they have abandoned their former radical rhetoric. For many buros, the notion of 
social change through ‘structural’ or ‘strategic’ legal aid has a quaint 1970s ring. 
The emphasis is now on a well-managed, consumer-oriented service. 

This article begins with an overview of Dutch legal aid, describing the legal 
profession, the history of the scheme, the main salaried providers and the areas 
of work covered. Section II compares the political debates surrounding legal aid 
in Britain and the Netherlands, while section III considers the buro movement in 
more detail. 


I Dutch Legal Aid: An Overview 
The Legal Profession 


Most consumers define legal services in terms of what lawyers do. Thus, in order 
to discuss legal services, it is necessary to begin by discussing lawyers. In the 
Netherlands, the profession is divided between notaries, who handle wills, convey- 
ancing and other paper transactions, and advocates who have exclusive rights of 
audience in district and higher courts.’ For the purposes of legal aid, notaries are 
not considered to be ‘real’ lawyers, and no state funding is available for their services. 

All advocates must be members of the Order of Advocates (Nederlandse Orde 
van Advocaten), which sets their professional rules. The Order sets tight controls 
on those entitled to advocate status, requiring all advocates to be self-employed or 
to work for other advocates. It considers that the independence of the profession 
would be jeopardised if law graduates working for business or the government were 
to be given advocate status. Thus, law graduates working in buros are not allowed 
to be advocates. One of the results of this policy is that the ratio of qualified lawyers 
to population in the Netherlands is exceptionally low (only 37 advocates per 100,000 
population, compared with 150 lawyers in England and Wales).* The profession 
is thus small, closed and dominated by small businesses. In 1990, there were 
6,381 advocates organised in 2,028 firms, of which only five firms employed more 
than 60 advocates.° This compares with over 30,000 law graduates working in 
government and business.°® 

In order to qualify as advocates, law graduates spend three years as an apprentice 
with an advocates’ firm. Traditionally, post-university professional education was 
minimal, but the Order has recently introduced 90 days’ compulsory courses and 
examinations. Discipline is enforced by 19 regional Courts of Discipline, one for 


3 In the lower district courts, bailiffs and unqualified advisers are allowed to represent clients: Schuyt, 
‘The Rise of Lawyers in the Dutch Welfare State’ in Abel and Lewis (eds), Lawyers in Society: The 
Civil World (Berkeley: University of California Press, 1988). 

4 Blankenburg, ‘Comparing Legal Aid Schemes in Europe’ (1992) Civil Justice Quarterly 106. See 
also Schuyt, op cit n 3, table 5.5, p 216. 

5 Netherlands Order of Advocates, Identity and Continuity: Annual Report 1990 (The Hague, 1991). 

6 Schuyt, op cit n 3. 
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each judicial district, with an appeal to the Disciplinary Court of Appeal in Utrecht. 
Membership of these courts comprises judges appointed by the Minister of Justice 
and advocates elected by the profession. 

Advocates have considerable political influence. For example, when the Ministry 
of Justice sponsored a Bill to break advocates’ statutory monopoly of divorce work 
and allow do-it-yourself divorce, it was defeated in the Senate after successful 
lobbying by the Order of Advocates. Nevertheless, the Order appears to have less 
control over legal aid, and it has never been in the position of the English Law 
Society of administering the scheme.’ 


The History of Dutch Legal Aid 


The first government-funded legal aid scheme was introduced in the Netherlands 
in 1957. Like the English scheme introduced in 1950, it relied exclusively on private 
practitioners. The Minister of Justice who originally proposed a legal aid scheme 
favoured a salaried service, but died before it could be introduced. The government 
accepted a judicare scheme as a result of heavy pressure from the organised bar.® 
However, most lawyers found the level of remuneration low and few participated 
in the scheme.’ 

The radical politics of the late 1960s and early 1970s had a much greater effect 
on Dutch legal aid than on the English scheme. Cooper describes how, in 1969, 
students occupied the administrative buildings of the University of Tilburg, protesting 
that their courses were too abstract and theoretical.'° A group of students set up 
a ‘law shop,’ offering free legal advice for a few hours a week from old premises 
in the city centre. The idea quickly caught on, and by 1976 there were 90 law shops 
operating in the Netherlands, using volunteers to give advice about employment, 
housing and social security problems. 

Student radicalism also affected the legal profession. In 1974, the first lawyers’ 
collective (‘advokatenkollektief’) was set up in Rosengracht in Amsterdam, as an 
alternative to traditional practice. It survived on legal aid income alone and all staff 
were paid parity wages. In 1976, it secured a small loan from the government and 
began to specialise in social welfare work. By 1979 there were 60—70 such collec- 
tives, grouped together in a radical national organisation, the Vereniging voor 
Rechtshulp or Legal Aid Association.'' Meanwhile academics, following the 
American socio-legal tradition, charted the ‘unmet legal need’ of the poor and 
advocated ‘structural’ legal aid to promote change within society. 





7 The Law Society was responsible for administering the legal aid scheme from its inception in 1950 
until 1 April 1989, when the Legal Aid Board was established under the Legal Aid Act 1988. 

8 See Garth, Neighbourhood Law Firms for the Poor: A Comparative Study of Recent Developments 
in Legal Aid and in the Legal Profession (Alphen aan den Rijn: Sigthoff and Noordhoff, 1980) p 118. 
Schuyt argues that although the 1957 Act was conceived of as a branch of social care, the way the 
scheme was administered was more appropriate to the individual juridical model of legal aid: ‘Dilemmas 
in the Delivery of Legal Services’ in Blankenburg (ed), Innovations in Legal Services (Cambridge, 
Mass: Oelgeschlager, Gunn and Hain, 1980). 

9 Schuyt, op cit n 3. 

10 Cooper, Public Legal Services: A Comparative Study of Policy, Politics and Practice (London: Sweet 
and Maxwell, 1983). 

11 ibid. 

12 See K. Schuyt, K. Groenendijk and B. Sloot, De Weg naar Het Recht (The Road to Justice) (Deventer: 
Kluwer, 1976). Griffiths provides a summary of their main findings and a critique of their approach 
in “The Distribution of Legal Services in the Netherlands’ (1977) 14 British Journal of Law and Society 
260. 
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The Ministry of Justice was forced to react to these radical initiatives. Its response 
was motivated by three factors. First, there was clearly considerable latent demand 
for legal services. Second, the Ministry wished to bring some of these initiatives 
under its control so as to defuse the more extreme political radicalism. Lastly, it 
was wary of allowing the Order of Advocates too great a control of legal services. 
It saw salaried legal services as an important counterweight to the power of the 
Bar.!3 By contrast, British governments of the time were much more prepared to 
leave legal aid to representatives of the profession. Indeed, the only significant English 
legislation during the 1970s, the Legal Advice and Assistance Act 1972, implemented 
Law Society proposals in their entirety." 

The Dutch decided to establish ‘Buros voor Rechtshulp,’ wholly founded by the 
Ministry of Justice and employing full-time salaried law graduates. Their main task 
was to give ‘first line’ advice and assistance to members of the public who visit them. 
At the same time, there was also considerable criticism of the cumbersome, bureau- 
cratic way legal aid certificates were granted.!$ The Ministry solved the problem 
by giving the buros the additional task of granting legal aid certificates to people 
who visited private lawyers. The first buro opened in Amsterdam in 1974 and by 
1980 there was a buro in each of the 19 Dutch administrative areas. 

Lawyers’ collectives have also left their mark on the advocates’ profession. In 
the Netherlands, lawyers who act for the poor and specialise in social welfare law 
are known as ‘social advocates.’ Although few firms are still organised collectively, 
committed social advocates are still a significant force: one estimate puts them at a 
fifth of the practising Bar.'* The radical lawyers’ organisation, VSAN (Vereniging 
van Sociale Advocatuur Nederland), has 400 members. The profession certainly 
deals with significant numbers of ‘poverty’ cases in employment, rented housing 
and social security. Indeed, more people turn to advocates for help with immigration 
matters than use the buros.” However, social advocates are concentrated in 
Amsterdam and Utrecht, and outside these cities, poor people’s access to the private 
profession is more of a problem. There is also a suggestion that social lawyers belong 
to a single generation — those at university in the 1960s and early 1970s. Although 
the number of advocates has almost doubled since 1979, the number undertaking 
significant quantities of legal aid cases remains steady — at around 2,000 
lawyers.!8 


Legal Aid Provision Today 


Advocates in private practice continue to provide the great majority of legally aided 
services and receive almost 85 per cent of legal aid funds. But today their work 








13 Cooper, op cit n 10. 

14 The Law Society proposals are set out in their two memoranda to the Lord Chancellor’s Legal Aid 
Advisory Committee on legal advice and assistance, dated February 1968 and July 1969. For an account 
of the politics of legal aid in England during this period, see Zander, Legal Services for the Community 
(London: Temple Smith, 1978). 

15 Houtappel, ‘Access to Justice in Holland: A Summary’ in Cappelletti and Garth (eds), Access to Justice 
(Milan: Sitjthoff Giuffre, 1978). 

16 R. van der Veen and B. van Elburg, ‘Sociale Rechtshulp: Ontwikkeling en Problemen’ (Social Legal 
Aid: Development and Problems) in Handboek Welzijn (Alphen aan den Rijn: Samson, 1989). 

17 Kester, Huls and Naafs, Legal Assistance in the Netherlands: Legal Problems and their Addresses 
(The Hague: Centraal Bureau voor de Statistiek, 1991) pp 26, 29. 

18 In 1979, the Ministry estimated that around 3,000 advocates participated in the legal aid scheme, 
2,000 to a ‘substantial degree’: Cooper, op cit n 10. In 1989, 5,995 advocates did some legal aid 
work, but less than 2,000 undertook more than 50 legal aid cases: Netherlands Order of Advocates, 
op citn 5. 
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is supplemented by a strong advice sector, consisting of 20 buros, 90 raadslieden 
(equivalent to British citizens’ advice bureaux) and over 50 voluntary law shops. 


Buros Voor Rechtshulp 
Buros voor rechtshulp have become an important and established part of the Dutch 
legal aid scheme. There are 20 main buros with 57 separate offices, employing 214 
legal staff and 157 administrative staff. If England and Wales were to have the same 
ratio of offices to population, there would be 190 — a substantial increase on the 
present 56 law centres. 

Buros have a number of different functions. First, they refer clients to private 
practice, especially in the fields of crime and family law, even though most clients 
still go directly to advocates. Second, in social security, housing, employment, 
immigration and consumer cases, buros give advice and assist people through the 
administrative appeal mechanisms. Third, buros act as legal aid area offices, granting 
the Dutch equivalent of legal aid certificates. They employ administrative staff who 
carry out means and merits tests for those applying for legal aid through private 
practice, and liaise with the private practitioners concerned. Buros also run the purely 
administrative aspects of the duty solicitor scheme for those held in police custody. 
Staff receive faxes from the police about the people they are holding and refer the 
cases to private advocates. 

Each buro is an independent foundation, governed by a board composed of local 
lawyers, judges, academics and others, though decisions are increasingly taken by 
paid managers. The buro decides what its areas of work will be and submits a plan 
to the Ministry. The 20 buros are members of the LOB (Landelijke Organisatie 
Buro’s voor Rechtshulp) which represents their interests." 

Now that buros have become an accepted part of the Dutch legal aid scheme, 
they are facing new issues about their role. There is a lively debate about whether 
buro workers should be advocates and represent clients in court. Questions are also 
being asked about whether buros should continue to be responsible for granting 
legal aid certificates. These issues are considered further in section HI. 


Raadslieden 
Alongside the buros, there are 90 ‘raadslieden,’ or local information and advice 
centres. Raadslieden trace their origins back to 1875 when a voluntary organisation 
set up an advice point at Amsterdam Central Station to help the many young girls 
who were arriving in the city on their own. In 1948, local authorities were given 
the responsibility of setting up advice points throughout the country. Nowadays, 
most raadslieden are run by local authorities, though there are still a few voluntary 
centres. In the past, volunteers played a major role, but paid staff now give most 
of the advice. Raadslieden employ around 250 paid workers, mostly with a legal 
or social work background. Individual raadslieden are members of a federation, 
FIRA (Federatie Instituten Raadslieden).” 

Although raadslieden give advice on a wide range of problems, four categories 
— social security, tax, housing and education — account for almost three-quarters 


19 The LOB has four paid staff. It replaces two previous organisations, the LOK which represented buro 
workers and the LORS which represented buro boards. The main buro representatives on the LOB 
are now paid managers. 

20 FIRA was set up in 1982, joining together the statutory ‘social raadslieden’ and the voluntary 
organisation MAIC. It is now undergoing further reorganisation. FIRA will become an independent 
foundation, providing raadslieden with information, training and a social policy service. The 
representative role will be carried out by a new body, the LVSR. 
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of their workload. FIRA estimates that in just under half of cases, raadslieden only 
give information or advice and in two-fifths of cases they give help with writing 
letters and filling in forms. Other work includes counselling and negotiation. In 
only 2 per cent of cases will they accompany clients to administrative tribunals or 
court.?! Research suggests that while buros give advice about disputes, raadslieden 
give advice before disputes have arisen.” For example, the Dutch tax system 
causes particular problems, with a fifth of all those receiving a tax return reporting 
difficulties filling it in. Buros do not regard tax forms as a legal problem, but 
raadslieden say they are happy to assist. 

FIRA staff described raadslieden as the Dutch equivalent of Citizens Advice 
Bureaux (CABx). One respondent had recently visited the National Association of 
Citizens Advice Bureaux in London and said that the work of English CABx was 
similar. However, she also expressed surprise at the number of written records kept 
by English CABx. Dutch raadslieden deal with most cases on a ‘one-off basis and 
do not keep records of the advice given, suggesting a more rough and ready approach 
to advice-giving. 

The Dutch Ministry of Justice do not regard raadslieden as providing legal services. 
Indeed, Blankenburg has observed that Dutch definitions of lawyers are tightly drawn, 
and Dutch lawyers would not regard CABx as competing with them by doing similar 
work.” On the other hand, FIRA complained that the Ministry of Justice left them 
out of their plans simply because there were ‘walls between ministries.” They argued 
for a more ‘co-ordinated approach.’ To English ears this has a familiar ring. In 
England, no ministry is directly responsible for advice series, leading to complaints 
that advice policy lacks co-ordination.» 


Law Shops 

Law shops have now achieved their initial goal — to secure legal buros to help 
with social problems. However, a few law shops remain, staffed by volunteer students 
and lawyers. Some refuse subsidies on principle, but most survive on small grants 
from the Ministry of Justice, municipal government and universities. In 1989, the 
Ministry distributed a mere £78,000 for which 56 shops applied. The Ministry collects 
statistics on the cases done by the law shops they subsidise, which show that most 
concentrte on providing an accessible front line service, giving one-off advice or 
referring people to advocates and buros. Rent problems are their largest single 
category of work. A few shops remain true to the rhetoric of structural legal aid 
and attempt to bring ‘group’ and test cases against the government or local landlords. 
Several shops specialise in just one area of work. A few act only for tenants, one 
in Leiden specialises in tax law, while one in Amsterdam specialises in environmental 
law. It appears that law shops form the radical fringe of Dutch legal services 
provision. 


21 Kester et al, op cit n 17, p 33. 

22 Vande Beek, Engbersel, Schuyt and van der Veen, De Hulpverlening van Instituten Sociaal Raadslieden 
en Bureaus voor Rechtshulp in Ontwikkeling (Trends in Assistance by Raadslieden and Buros) (The 
Hague: Dokumentatiecentrum voor Overheidspublikaties, 1984). 

23 Kester et al, op cit n 17, p 14. 

24 Blankenburg, op cit n 4. 

25 See for example National Consumer Council, Ordinary Justice (London: HMSO, 1989). 

26 Kester et al, op cit n 17, p31. 


November 1992] Legal Aid in the Netherlands: A View from England 


Areas of Work 


Compared with the British, the Dutch spend much less of their legal aid budget 
on crime and personal injury work and more on social welfare issues such as 
employment, housing, immigration and social security. Part of the explanation is 
that the Netherlands enjoys a lower crime rate and more inquisitorial criminal justice 
system in which defence lawyers play a less prominent role.” But the emphasis 
on social welfare issues is also the intended result of greater funding for salaried 
services. The buros are designed to be more accessible to the disadvantaged. They 
put more emphasis on telling people about their social rights and encouraging people 
to seek legal help. 


Table 1 Proportion of Legal Aid Cases by Category of Work in 1989 








Private practice Buros 
% % 
Family 28 11 
Crime 21 5 
Inheritance, property and contract 11 14 
Social security 9 15 
Employment 8 19 
Immigration 8 5 
Housing 6 15 
Personal injury 5 4 
Other 4 12 
Total cases 310,217 343,858 


Source: Centraal Bureau voor de Statistiek — Kester et al, op cit n 17. 


The buros’ case load is dominated by social security, employment, housing and 
consumer law (included under the ‘contract’ category). The ‘other’ category of buro 
work includes tax, education and administrative law. No buro takes on crime and 
family cases: the figures simply represent cases seen on the reception desk which 
are referred elsewhere. 

Broad calculations suggest that while crime accounts for over half the budget in 
England and Wales, in the Netherlands it is less than a quarter. The proportion 
spent on matrimonial advice is similar — accounting for around a quarter in both 
jurisdictions. In England and Wales, the next largest category is personal injury 
work, but this is much less important in the Netherlands. Those we talked to stressed 
that Dutch people did not take a litigious approach to accidents, and were mainly 
covered by private accident insurance. The fact that plaintiffs can be held responsible 
for the defendant’s costs if they lose, and that the legal aid scheme offers no protection 
against this, must also serve as a significant deterrent to bringing cases. In the 
Netherlands, the proportion of social welfare cases concerning employment and 
social security problems is much greater. In England and Wales, the legal aid scheme 
does not cover representation before social security and industrial tribunals, but 
is confined to initial advice under the green form scheme. The number of green 





27 See Blankenburg, op cit n 4, p 106. 
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form bills paid for social welfare issues is small — accounting for around a quarter 
of all green form bills. English lawyers have been slow to claim expertise in 
these areas, preferring to leave such issues to the advice sector. 

Dutch advocates’ immigration cases have been growing particularly quickly — 
from 9,303 in 1984 to 23,671 in 1989.29 Most assistance is provided to refugees, 
who are placed in camps outside the main centres of population. The Order of 
Advocates and the LOB co-operate in running a special scheme for advocates and 
buro workers to visit the camps. Clearly, help offered to refugees is a sensitive 
political issue, and pressure against refugees is now felt on a Europe-wide rather 
than a national basis.*° The British Government recently threatened to withdraw 
the green form scheme from immigration cases,?! though their plans have now 
been shelved.” Do the Dutch have similar plans? Ministry officials stressed that 
political refugees had legally enforceable rights, and legal help for refugees was 
a question of basic civil liberties. There was no question of cutting provision to 
refugees within the camps. On the other hand, the Ministry had drafted plans to 
deprive ‘illegal’ immigrant workers of both legal aid and buro help. These have 
now been abandoned in the face of strong opposition from buros and advocates. 

The legal aid scheme covers all areas which the Dutch regard as legal matters. 
It excludes conveyancing and wills because these are the work of notaries rather 
than advocates. The statute allows the Ministry to reduce the scope of the legal 
aid scheme through regulations, but so far it has resisted the temptation to do so. 
The Ministry suspects that this would reduce access to legal aid, without necessarily 
reducing the overall number of cases. 


II The Politics of Legal Aid: A Comparison 


Legal Aid Expenditure 


In 1990 the French Conseil d’Etat carried out a major comparative study of legal 
aid in Europe. The English scheme emerged as the most expensive of those 
studied, with spending running at £9.80p per head of population.* Spending in the 
Netherlands was £6 per head, considerably higher than Sweden (£4.60p), West 
Germany (£3), Spain (80p) or France (70p).*5 Belgium and Italy both survive on 
largely charitable schemes.* 








28 Legal Aid Board, Annual Report 1990—91, HC 513 (1991) p 70. In 1990—91, there were 14,660 
immigration bills, 19,379 consumer bills, 50,377 welfare benefit bills, 20,881 employment bills, 60,002 
debt bills and 74,545 housing bills out of a total of 1,041,351 green form bills (23 per cent). In 1991—92, 
the numbers increased to 23,556 immigration bills, 23,606 consumer bills, 68,739 welfare benefit 
bills, 27,594 employment bills, 82,754 debt bills and 94,415 housing bills — forming 26 per cent 
of all bills paid: see Legal Aid Board, Annual Report 1991—92, HC 50 (1992) p 77. 

29 Kester et al, op citn 17, p 29. For an account of how social lawyers have attempted to enlarge private 
practitioners’ knowledge of immigration law and encourage their work in this area, see Groenendijk, 
‘The Working Group on Legal Aid for Immigrants: A Public Interest Law Organisation in the 
Netherlands’ in Blankenburg (ed), Innovations in Legal Services, op cit n 8. 

30 For discussion see the edition of Race and Class, ‘Europe: Variations on a Theme of Racism,’ January 
1991. 

31 Kenneth Baker, Hansard, HC Deb vol 194, cols 166—167 (2 July 1991). 

32 See Earl Ferrars, Hansard, HL Deb vol 535, cols 459—460 (10 February 1992). 

33 Conseil d’Etat, L’Aide Juridique: Pour un Meillure Accès au Droit et à la Justice (Paris: Section 
du Rapport et des Etudes, 26 April 1990). 

34 Prices are converted at the rate of ten French francs to the £. 

35 The French are currently implementing plans to expand their legal aid scheme and increase spending 
to £3 per head of population: see M. Cousins, ‘France’s Reforms,’ Legal Action, July 1992, p 10. 

36 See Hyse, ‘Legal Experts in Belgium’ in Abel and Lewis (eds), Lawyers in Society: The Civil Law 
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The legal aid debate in England and Wales has been dominated by the government’s 
concern with the sharply rising budget — which has grown by 175 per cent in 
real terms over the last decade.** In the Netherlands, the budget has also grown 
too fast for the government’s liking, though the overall increase is much less — 
58 per cent in real terms.” The difference is that while the English scheme has 
seen increases in both the number of cases and the cost per case, the Dutch 
increase is entirely accounted for by an increase in the number of cases: up from 
123,000 in 1981 to 244,000 in 1989.4 Indeed, the cost per case has been falling, 
partly because of falling remuneration rates (see below) and partly because more 
cases are now dealt with on an advice only basis. 

_ As always, different interest groups suggest different explanations for the increase 

in cases. The Order of Advocates spoke of the increasing complexity of rules and 
regulations. As the power of the church diminished, and as communities became 
less settled, people were increasingly turning to lawyers for assistance. The Ministry 
of Justice suggested that the increasing number of cases was partly the result of 
more lawyers seeking more work. This reflects, at a practical, political level, the 
academic debate over whether increased legal aid use is a successful attempt to 
‘construct the professional commodity’ or a reflection of other changes within 
society .* 


Remuneration 


Over the last decade, the Ministry has worked hard to control legal aid costs by 
keeping down remuneration rates. There have been no increases in pay rates to private 
practitioners since 1981. The Order of Advocates estimates that there has been a 
real fall in pay rates of 28 per cent over ten years. During the same period, English 
and Welsh solicitors have received pay increases of around or just below the rate 
of inflation,” but the average cost per case has increased by 47 per cent in real 


World (Berkeley: University of California Press, 1988). In Belgium, the lack of legal aid has been 
widely deplored by the organised bar, which staged a demonstration against it on 28 March 1991. 
A number of proposals for reform have been debated in Parliament: see Documents Parlementaire 
de la Chambre de Répresentants (Brussels: Goemaere-Hayez): 1588/1-90/91 (25 April 1991); 
1599/1-90/91 (30 April 1991) and 40/1-91/92 (17 January 1992). 

37 The Lord Chancellor has recently spelt out the Government’s approach: ‘no Government can make 
unlimited funds available for any of its programmes, however fundamental they are to the health and 
well-being of society ... Justice is priceless, but it must not be too pricey if it is to be accessible. 
To be accessible it must be affordable to the individual both as taxpayer and litigant.’ Lord Mackay 
of Clashfern, ‘Litigation in the 1990s’ (1991) 54 MLR 171. 

38 The net budget had grown from £108 million in 1980—81 to £561 million in 1990—91, while the 
retail price index has increased from 68.5 to 129.3: see Legal Aid Board, Annual Report 1990—91, 
pp 1—3. In 1991—92, net expenditure through the Board increased by a further 35 per cent: Legal 
Aid Board, Annual Report 1991—92, p 1. 

39 The budget has grown from Dfl 142 million in 1979 to Dfl 281 million in 1989 — while the retail 
price index has increased from 78.1 to 102.1. 

40 Legal Aid Board, Annual Report 1990—91, p 3. 

41 Kester et al, op cit n 17, p 6. 

42 See Abel, ‘Law without Politics: Legal Aid under Advanced Capitalism’ (1985) 32 UCLA Law Review 
474; Paterson and Nelken, ‘The Evolution of Legal Services in Britain’ (1984) 3 Civil Justice 
Quarterly 229. 

43 For a discussion of increases in the cost per case in criminal cases in magistrates’ courts, see Gray 
and Fenn, Costs of Proceedings in Magistrates’ Courts: Research Report Submitted to the Legal Aid 
Head Office (Oxford: Centre for Socio-Legal Studies, Wolfson College, 1991). For a discussion of 
increases in matrimonial pay rates and their effect on the average cost per case, see Goriely, Legal 
Aid and Family and Care Work (Background Paper 1, Nuffield Research Project, Legal Action Group 
1991) pp 12—17. 
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terms.“ Solicitors have compensated for low hourly rates by better time recording 
and by claiming more hours per case. They also delegate work to unqualified 
staff. 

Claiming more hours is not an option open to Dutch advocates, as they are paid 
not on an hourly rate but through a system of fixed fees. Thus, the Ministry has 
succeeded in holding down not only remuneration but also the cost per case. At 
present, the English Law Society is objecting strenuously to the introduction of fixed 
fees in magistrates’ courts.“ The Dutch experience suggests that solicitors are 
probably right to see fixed fees as having a serious effect on their long-term earnings. 
Similarly, the Lord Chancellor may be justified in regarding fixed fees as the key 
to controlling legal aid expenditure. 

So how do Dutch fixed fees work? A standard divorce is worth Dfl 950 (£295) 
while other civil cases are expressed as a percentage of this figure.” Since 1983, 
advice has been paid in standard hourly bands. These are Dfl 190 (£59) for up to 
three hours’ advice and Dfl 380 (£118) for three to eight hours of advice, with further 
bands for more complex cases. The Ministry points out that the proportion of advice 
cases is increasing, suggesting that advice is relatively better paid than court cases. 
The standard fee in a serious criminal case is Dfl 1,040 (£323), with a 25 per cent 
increase if the client is in detention, and a further 25 per cent increase if there are 
various types of adjournments. In cases which involve more than 35 hours’ work, 
there are additional hourly payments — though the criminal firm spoken to did not 
think these sufficient to encourage people to do big cases. It was said that small 
firms could not do an adequate job on the money being paid. The way to survive 
was by specialising and working as a team. The firm had one person in the police 
station and one person in each court, each handling many cases concurrently. 

The Order of Advocates is lobbying the Ministry to introduce a system of payment 
by hours worked, arguing that this would be fairer and would improve quality. The 
Ministry is adamantly opposed, believing that such a system would merely encourage 
lawyers to claim more hours. The Order claims that the normal commercial hourly 
rate is Dfl 250 (£78). The Ministry admits that legal aid pay rates are lower, and 
calculates that legal aid lawyers are making Dfl 100 (£31) per hour. Perhaps 
unsurprisingly, the Order of Advocates disputes the Ministry’s figures and puts the 
average hourly rate at Dfl 60 (£18.50). The Ministry has responded by pointing 
out that substantial numbers of advocates are still participating in the scheme and 
that the overall number of cases is rising. 

The low pay rates have incensed many advocates. The Order of Advocates talked 
of ‘shooting the Ministry.’ The social lawyers organisation, VSAN, ran an advertise- 
ment campaign with a photo of a naked advocate declaring ‘we can go no further.’ 
They jammed the Ministry’s fax machines for a day. VSAN also brought a court 
case against the government, demanding a pay increase. The case failed, but the 


44 Legal Aid Board, Annual Report 1990—91, p 3. Between 1991 and 1992, the cost per case increased 
by a further five per cent in real terms: Annual Report 1991—92, p 4. 

45 Research to be published next year by McConville and Hodgson shows that three-quarters of those 
attending police stations on behalf of solicitors’ firms are unadmitted staff: see E. Gilvarry, ‘Study 
Highlights Poor Quality Defence Work,’ Law Society Gazette, 8 July 1992, p 3. 

46 On 12 February 1992, the Law Society held a special conference to protest at the proposals. For an 
account of the Lord Chancellor’s speech and reactions to it, see ‘Underpinning Justice,’ 142 New 
Law Journal 238; ‘Mackay Under Fire at Conference,’ 142 New Law Journal 186; Ely, ‘Criminal 
Justice in Danger,’ Law Society Gazette, 19 February 1992, p 2; ‘Summer Deadline Set for Fixed 
Fees,’ Law Society Gazette, 19 February 1992, p 3. 

47 Prices are converted at the rate of Dfl 3.22 to the £. 
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judges made sympathetic speeches, which have been much quoted.“ There has 
been talk of strikes but this appears more rhetorical than real. It is doubtful that 
many advocates would be prepared to harm their clients. Firms are also reluctant 
to withdraw from the legal aid scheme completely because of the system of advances 
to new firms. The Ministry gives loans to new firms to be repaid out of anticipated 
future legal aid income.“ If these firms give up legal aid work, they must repay 
the loan. 

The government concedes that legal aid pay rates should rise. They are anxious 
to ensure, however, that any increase is part of a comprehensive reform package. 
The Ministry has prepared a Legal Aid Bill, which was introduced into Parliament 
in early 1992. Although the Ministry’s claim that it would become law on 1 January 
1993 was greeted with hilarity, most are agreed that the measure is likely to be 
passed by 1994. The Bill would establish five new regional councils to administer 
the legal aid scheme, set quality conditions which legal aid advocates must meet 
and attempt to offset some of the costs by increased contributions from clients (see 
below). 


Quality Control: Contracts and Specialisation 


Quality control is a live issue in both England and the Netherlands. The English 
Legal Aid Board is currently running an experimental ‘franchising project’ in 
Birmingham, in which firms who meet certain conditions may enter contracts with 
the Board.” In return for providing a given level of service, solicitors are allowed 
to grant their own green form extensions and emergency legal aid certificates and 
receive earlier payment. 

In the Netherlands, there have been discussions about legal aid contracts since 
1985, when the Ministry proposed contracting as a way of cash limiting the legal 
aid budget. The Ministry suggested that half the budget would be spent on contracts 
with advocates, who would be encouraged to develop innovative schemes to use 
the monies to best effect." Later, there were discussions about a standard legal aid 
contract in which each firm agreed a fixed quota of cases. The Order of Advocates 
strongly opposed the Ministry’s plans. One problem with the proposal was that 
the Ministry would require firms to do 10 per cent of cases without payment. Another 
was that once a firm had fulfilled its quota, it would have to send clients to other 
firms who were not yet up to quota. However, the private practitioners spoken to 
also opposed the principle of having contractual terms dictated by the Ministry, 
which they thought would remove their independence. 

The Ministry considers that the advocates’ profession has not done enough to 
ensure that its members are competent. In the Netherlands, as in England,* 
anyone can advertise that he or she is a specialist, with the proviso that those who 





48 The Hague District Court, 4 October 1990, cited in Netherlands Order of Advocates, op citn 5, p 10. 
See also Case No 40, Nederlandse Jurisprudentie [1992] 127. 

49 This was first recommended for the English scheme in 1968 by the Society of Conservative Lawyers: 
see Rough Justice (London: Conservative Political Centre, 1968). 

50 A description of the Legal Aid Board’s franchising plans is given in the Legal Aid Board’s 1990—91 
Annual Report, p 23, and in their 1991—92 Annual Report, p 23. See also Economides, ‘Franchising 
and Rural Legal Services’ in European Yearbook in the Sociology of Law (forthcoming). 

51 Cooper, ‘Legal Aid in the Netherlands: Radical New Proposals,’ 135 New Law Journal 607. 

52 Netherlands Order of Advocates, op cit n 5, p 9. 

53 In July 1990, the Law Society Council agreed to relax their previous publicity code so as to allow 
solicitors to make any claims to specialisation which could be ‘justified’: see E. Gilvarry, ‘Rules on 
Specialisation Claims Relaxed,’ Law Society Gazette, 18 July 1990, p 4. 
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are clearly not specialists may be taken to the disciplinary court. In some regions, 
however, there are special panels for mental health and refugee work, and the Order 
of Advocates is trying to encourage local bar associations to set up voluntary panels 
in other subjects. This parallels developments in England and Wales. Under pressure 
from the Lord Chancellor’s Legal Aid Advisory Committee, the Law Society 
established panels of approved solicitors in the fields of childcare and mental health, 
and is now trying to extend the concept to other areas.* 

Specialisation, however, has not been left entirely to the profession. In the 
mid-1980s, Dutch buros worked with local bar associations to draw up lists of 
competent advocates to whom they could refer clients. This proved a major task 
and involved interviewing advocates about whom doubts had been expressed. In 
Rotterdam the buro went further, by trying to introduce a ‘closed shop,’ in which 
those not on the list could not receive legal aid payments for certain types of case. 
The Ministry of Justice clearly approved of this more interventionist approach. 
Although discussion of legal aid contracts has been dropped, the current Legal Aid 
Bill provides for a ‘closed shop.’ The proposed regional councils could draw up 
conditions relating to ‘the minimum and maximum number of cases’ advocates 
provide, to advocates’ expertise and the organisation of their firms.’ Firms who 
failed to meet the conditions would not be registered as eligible for legal aid payment. 
Meanwhile, the government is buying off lawyers’ opposition to the proposal with 
the promise of a 25 per cent pay increase. Although the Ministry is committed to 
the principle of quality controls, officials admit that the details are vague. They 
are monitoring the development of the English franchising scheme, in the hope that 
it might provide some pointers to what the conditions might contain. 

As regards England and Wales, it is unclear how far the Lord Chancellor’s 
department and Legal Aid Board wish to restrict legal aid to approved solicitors. 
Different government reports have come to different conclusions on this subject. 
At present, franchising is not compulsory: those who fail the franchising controls 
can continue to do green form work, but on less advantageous terms. In the long 
term, however, franchising could well become compulsory and be applied to all . 
forms of legal aid work.” Both countries are taking a step in the dark: although 
the British and Dutch governments consider that, in principle, the paymaster should 
control the standard of legal aid service provided, neither government has yet worked 
out how this can be done. 


Eligibility and Contributions 


The main way in which the British government has sought to control legal aid 
expenditure is through reductions in legal aid eligibility. Independent estimates suggest 
that the proportion of the adult British population eligible for civil legal aid has 
fallen from 79 per cent in 1979 to 47 per cent in 1990.5 This option has not been 


54 See for example Law Society, Specialisation: The Way Forward (1991) and Personal Injury Panel: 
A Consultation Document on Proposals for the Establishment of a Personal Injury Panel (March 1991). 

55 Dutch Legal Aid Bill 1992, clause 16. 

56 The Government’s White Paper on the future of the legal profession stressed that specialisation schemes 
should be non-exclusive: Legal Services: A Framework for the Future (1989) Cm 740, para 9.7. On 
the other hand, the Legal Aid Scrutiny Team recommended that, at least for legal aid lawyers, schemes 
should be exclusive (Lord Chancellor’s Department, Legal Aid Efficiency Scrutiny (1986) para 40). 

57 The Lord Chancellor’s Department’s eligibility review hints that franchising may be extended to all 
non-matrimonial legal aid and that non-franchised solicitors may be excluded from the scheme: Review 
of Financial Conditions for Legal Aid: Eligibility for Civil Legal Aid (1991) p 67. 
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open to the Dutch Ministry. Since 1981, eligibility has been set by statute. It is 
automatically indexed to alimony rates, which in turn are indexed to wages. As 
a result, eligibility has remained constant at around 70 per cent of the population 
throughout the last decade. 

The Ministry of Justice has reacted to fixed eligibility levels by increasing 
contributions from clients in civil cases. Since 1983, it has required everyone using 
the civil scheme to pay something. Those on the very lowest incomes pay Dfl 25 
(around £7.75) for advice and Dfl 50 for a court case. The scale increases in steps 
up to Dfl 550 (£170). In England and Wales, most people make no contribution 
at all, but middle income groups pay much more than their Dutch counterparts, 
with five per cent paying over £500. 

In the Netherlands, contributions from those on low incomes have been strongly 
opposed and many social advocates refuse to collect them, on both principled and 
practical grounds. The Order of Advocates stressed that in some cases — such as 
refugees — the lowest contributions were a ‘nonsense.’ Buros do not collect any 
contributions, even when their work overlaps with that of private practitioners who 
would be required to ask for a contribution. The buros’ representative body, LOB, 
argues that this is wrong and that buros should charge the same contributions as 
private practice (although in an ideal world there should be no contributions at all). 
This is a very different line from that taken by advice centres in England, and 
perhaps reflects the buros’ greater desire to project a professional image. The buros 
are anxious that the public should not regard them as a cheap but inferior form of 
lawyer. 

The Dutch Ministry plans to pay for increases in legal aid remuneration by substan- 
tially increasing the level of contributions, mirroring British plans in the Eligibility 
Review to pay for increased eligibility by requiring greater payments from 
clients.‘ There is little chance of raising more money from the lowest income 
groups, but Dutch middle income groups could be asked to pay more. There appears 
to be considerable unease about the effect of increased contributions, but little 
organised opposition to them. Interviewed, representatives of the Order of Advocates 
admitted that increasing remuneration through increased contributions posed a 
dilemma for them, as they benefited only at the expense of their customers. Later 
on, however, they said that it was not really a dilemma because increasing remunera- 
tion and increasing contributions were ‘different points.’ They could accept the one 
while still opposing the other. The Ministry, of course, stresses that the two proposals 
stand or fall together. 


UI Buros Voor Rechtshulp in the 1990s 


The last fifteen years have seen buros develop from radical initiatives to an established 
part of the legal aid scheme. How have they made the transition? Those spoken 





58 Ignoring capital limits, around 52 per cent of adults now qualify for help with personal injury claims, 
47 per cent for other non-matrimonial certificates and only 37 per cent for green form help: Murphy, 
Civil Legal Aid Eligibility Estimates, 1979—90 (London: Legal Action Group/Law Society, 1991). 
See also Glasser, ‘Legal Aid Eligibility,’ Law Society Gazette, 9 March 1988, pp 11—13. 

59 Legal Aid Board, Annual Report 1990—91, p 49. 

60 See for example National Association of Citizens Advice Bureaux, Response of the CAB Service to 
the Legal Aid Efficiency Scrutiny Report (London: September 1986) p 44; Marcus, ‘The Phoenix Rises 
from the Ashes’ (1992) 16 Socialist Lawyer 24. 

61 Lord Chancellor’s Department, op cit n 57. 
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to in the buro movement stressed that those coming to work for buros were motivated 
by ‘idealism’ — by the desire to help the poor and to specialise in areas of social 
welfare law. However, the collectivism of the 1970s has given way to a more 
professional approach, with more emphasis on management. Buro workers are paid 
on civil service pay scales and these compare well with the pay of social advocates 
in private practice. In the past, many buro workers left after a few years to become 
social advocates. This still happens, but the trend is for buro workers to stay longer. 
In some cases, the low legal aid remuneration rates are encouraging social advocates 
to join buros. 


The Amsterdam Buro 


The Amsterdam buro is the oldest and largest in the country. It employs 62 people 
(of whom 30 are legal staff) in four offices around the city. The central and western 
offices employ some ten lawyers each, and the smaller southern and eastern offices 
have five lawyers each. The administrative staff are also spread between the four 
offices and combine working as receptionists with granting legal aid to private 
lawyers. Two workers run the duty scheme for people in police custody, receiving 
faxes from the police and passing clients to private practitioners. 

The buro confines its case load to social security, employment, housing, consumer 
and immigration work. Other cases, including family work, are referred direct to 
private practice by the receptionist. People wanting to find an advocate can ring 
the buro for a name, but the buro does not give legal advice over the telephone. 
People may also be referred to the evening volunteer advice sessions which are 
run by private lawyers around the city. The buro also runs a special project in the 
city’s main prison. Four lawyers visit the prison one day a week and have free access 
to prisoners. They advise about rights in detention and civil matters, and deal with 
problems prisoners are having with their advocates. 

In the very early days, the buro was open to the public eight hours a day, five 
days a week. This was too much and staff were forced to cut back. Today, the buro 
offers five advice sessions a week, two in the morning, one in the afternoon and 
two in the evening. There are also special times for those from Turkey and Morocco, 
during which interpreters are available. Staff say that the present opening times 
are manageable. Two factors limit the demand. First, clients come only from a small 
area around the buro — within a radius of 2—3 km.® If staff were to open buros 
in other parts of Amsterdam, they would find more clients in need. Second, the 
buro is given only minimal publicity. It is in the telephone directory and the buro 
occasionally writes articles on social security and labour law for the newspapers. 
Otherwise, it makes no efforts to publicise itself. Staff say that if they did they could 
not cope with the demand. 

The buro board is composed of ten people: the chair is a notary and there are 
five lawyers, a judge, two academics and a social worker. The board assists the 
buro to maintain good relations with local social lawyers, and a member of the buro 
staff is on the board of the local social lawyers’ organisation. The LOB considered 
that the relationship between the Amsterdam buro, its board and local social lawyers 
was unusually cordial. In other parts of the country, local advocates on boards were 
thought to argue from self-interest and to dominate lay members. 








62 Similarly, research on advice services within Britain suggests that they draw their clientele from a 
very narrow catchment area of between one and two miles radius: National Consumer Council, Good 
Advice for All (London, 1986). 
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Staff stressed that the Amsterdam buro still regards ‘structural’ legal aid as an 
important part of its remit and that two posts are devoted to this. By structural legal 
aid, the buro meant gaining publicity for cases and issues and commenting on 
legislative changes, especially in social security. The buro, together with the other 
large buros in The Hague and Utrecht, plays a major role in the LOB’s social policy 
work. On the other hand, although the buro makes efforts to refer clients in group 
cases to the appropriate social lawyers, group or community work forms only a 
marginal part of its activities. 

Although the buro has two managers, it claims to preserve some of the original 
collective style of working. There are no secretaries. Instead, the organisation is 
highly computerised, using software which has been developed for all buros. This 
keeps track of client files and produces statistics. It was said that staff enjoy more 
secure pay and better fringe benefits than social lawyers, but there was no question 
of buro work being easy. All staff worked long hours. Even the part-time staff were 
meant to work a minimum of 32 hours, and usually worked much more. Staff from 
other buros suggested that the Amsterdam buro was still ‘living in the 70s.’ They 
would put less emphasis on collectivity and more on management skills and a 
professional approach. 


Providing a Service to Clients 


It is clear from a tour around the Hague and Amsterdam buros that they both place 
considerable emphasis on processing clients through the system.as pleasantly and 
efficiently as possible. They have clearly put thought into their reception system 
and buildings. In The Hague, for example, where new clients are given the choice 
of making an appointment or waiting to see someone that day, the waiting room 
includes a coffee machine, pay phone and clearly signposted toilets. Staff stressed 
that a well-maintained office was important to give the right impression to clients. 
In Amsterdam, the managers regularly check a number of files drawn at random 
from the lawyers’ case loads. On the other hand, they do not make any attempt 
to assess clients’ views of the service they have received. The Amsterdam buro 
explained that it has a complaints procedure for dealing with dissatisfied clients, 
but it had never been used. 

As regards the Ministry, officials thought that government restrictions on the 
number of public servants made any extension of the buro service unlikely. They 
did not believe that buros were cheaper than advocates because, as they put it, ‘we 
pay the lawyers so badly.’ On the other hand, they valued a legal aid scheme in 
which there were two models of provision, which to some extent competed with 
each other. The existence of buros helped the government’s efforts to hold down 
remuneration rates. If advocates threatened to withdraw from legal aid, an expansion 
of buros could be considered. On a more positive note, officials also believed that 
the existence of buros had created an accessible, open system, which catered for 
the needs of the poor. 

Empirical studies in the Netherlands underline that people are much less likely 
to use legal services if they have to travel far to reach them. The buros’ 57 
offices have not overcome these geographical problems. Here the 90 raadslieden 
do better, offering a more local, accessible point of contact. There is a trade-off 
between accessibility and quality. Staff in small local buros tend to be more isolated, 


63 Schuyt et al (1976), op cit n 12; Van de Beek et al (1984), op cit n 22. 
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have fewer resources and work under greater pressure. The larger buros, such as 
those in Amsterdam and The Hague, offer staff and clients a better physical environ- 
ment. Staff have more opportunity to learn from colleagues, the immediate pressures 
are reduced and more time can be spent on social policy work. 


Should Buro Workers be Advocates? 


Traditionally, buros have concentrated on first line advice and assistance. Recently, 
however, there have been disagreements between buros about how far they should 
continue so to confine themselves and how far they should venture into advocates’ 
territory. In Amsterdam and Utrecht, buros have good relationships with local social 
lawyers, to whom they are happy to refer cases. They think that they should continue 
to concentrate on first line work. Elsewhere, there are fewer social lawyers and 
buros are anxious to do more advocacy work themselves. 

Leeuwarden buro in the north of the country finds great difficulty referring cases 
to private practice. It employs ten lawyers, who specialise in social welfare cases. 
Staff at the buro recently applied to become advocates. On 11 March 1991, the 
Disciplinary Court of Appeal turned down their application, on the grounds that 
the Advocates Act does not allow trainee advocates to be employed in a position 
which would conflict with their duties as advocates. The Court considered that there 
was a conflict of interest between working in a buro and being an independent 
advocate. 

The Court’s decision was wholeheartedly supported by the Order of Advocates, 
but it disappointed other buros — particularly in Rotterdam, Roermond, Assen and 
Zutphen — where staff also wanted to become advocates. The Ministry of Justice 
supported Leeuwarden’s application, arguing that it would improve the quality of 
buros’ work and improve career prospects within buros. Clients would also prefer 
to stay with the same lawyer. It is clear that employing advocates within buros would 
also increase the Ministry’s leverage on the profession. It is possible that the 
government may attempt to reverse the Court’s ruling by statute. 


Removing Legal Aid Granting from Buros 


The Ministry expressed general satisfaction over the way buros provided legal 
services. It is less satisfied with the way in which buros grant legal aid certificates 
to clients of private practice. Officials felt that buros were more anxious to keep 
on good terms with local advocates than keep a check on legal aid expenditure. 
Buros do appear to have considerable discretion over the way they grant legal aid. 
They decide, for example, whether the amount at stake is large enough to justify 
court proceedings, or whether to grant two or more certificates to clients with multiple 
problems. 

The Ministry is now proposed to remove this function from buros. This would 
enable the Ministry to keep greater control of legal aid expenditure and remove 
the perceived conflict between an organisation which carries out a public function 
on behalf of the Ministry and one which provides independent assistance. The 
Disciplinary Court of Appeal made much of this conflict in refusing Leeuwarden’s 
application to become advocates. 

There are differences within buros about whether they should lose their certificate- 
granting functions. The lawyers spoken to thought that the two functions should 
be separated. While buros were in their infancy, granting legal aid gave them an 
‘inside track’ to the Ministry, but now that buros no longer need this function for 
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the Ministry to take them seriously. However, buros express concern about which 
organisation would take over the grant of legal aid. All are agreed that it cannot 
be the Ministry itself. The senior civil servant in charge of legal aid has been to 
England to examine the organisation of the English Legal Aid Board, and has 
developed plans for a number of regional quangos. The five new legal aid councils 
proposed in the Ministry’s Legal Aid Bill* would consist of nine members, all 
appointed by the Minister. Of these, four would be lawyers and the other five would 
be persons of proven ‘financial, managerial or social expertise or experience.’® 
Each council would be ‘responsible for the organisation of legal aid in its area and 
for supervising its provision’ and would have to ‘ensure that funds are allocated 
to the best possible effect.” Each council would appoint the director of a legal aid 
centre and submit an annual plan about the centre’s staffing and working procedure. 
It is the centres which would receive legal aid applications and pay the bills. 


Buros Voor Rechtshulp: A Model for British Law Centres? 


A salaried sector has long been advocated as part of the English legal aid scheme. 
Indeed, in 1945, the Rushcliffe Committee recommended that legal advice should 
be provided by full-time solicitors attached to legal aid offices,” and its recom- 
mendation was enshrined in the 1949 Legal Aid and Advice Act. The Law Society, 
however, perceived salaried lawyers as a threat to its members, and by 1959 it had 
persuaded the government that it would be cheaper and easier to provide advice 
through private practitioners.® Little use was made of the 1959 advice scheme.” 
In 1968 it was strongly criticised by the Society of Labour Lawyers in its influential 
pamphlet, Justice for All,” which argued for neighbourhood law offices on the 
American model. The Law Society, wishing to keep control of the scheme, pre- 
empted further criticism by proposing that it should run salaried legal centres offering 
advice and some court representation.” Although the Law Society’s proposals 
were enshrined in the Legal Advice and Assistance Act 1972, they have never been 
implemented. The first law centres came about through local initiatives and relied 
on charitable funds and legal aid. In 1974 the Lord Chancellor, Lord Elywyn Jones, 
provided lifebelt funding to keep seven law centres open, but the gesture has not 
been repeated. Although the original grants have been maintained, the Lord 
Chancellor’s Department has refused to provide any further funds.” Most of the 
current 56 law centres in England and Wales rely on local authority funding, 
supplemented by legal aid income and charitable grants. 

One may speculate that if either the 1949 or 1972 Acts had been implemented, 
Britain would possess organisations similar to the Dutch buros. As it is, British 





64 See above, p 18. 

65 Dutch Legal Aid Bill 1992, clause 3. 

66 Dutch Legal Aid Bill 1992, clauses 8—12. 

67 Report of the Committee on Legal Aid and Legal Advice in England and Wales, Cmnd 6641. 

68 See Abel-Smith and Stevens, Lawyers and the Courts (London: Heinemann, 1967) p 336. 

69 This was raised as an issue by the Lord Chancellor’s Legal Aid Advisory Committee in successive 
Annual Reports: see for example 17th Legal Aid Annual Report (1966—67), HC 373 (1968) para 25. 

70 Fabian Research Pamphlet no 273 (London, 1967). 

71 Legal Advice and Assistance: Second Memorandum of the Council of the Law Society (London: Law 
Society, 1969). 

72 The grants are now administered by the Legal Aid Board. In 1991—92, the Legal Aid Board provided 
a grant of £841,000, divided between eight law centres: see Legal Aid Board, Annual Report 1991—92, 
p 31. For a discussion of the Board’s policy on funding law centres, see Annual Report 1990—91, 
pp 24—27 and Annual Report 1991—92, pp 30—31. 
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law centres are very different. They do not enjoy anything like the same security 
or level of funding as Dutch buros and often look grim and forbidding. Indeed, 
the run-down buildings, empty leaflet racks and shabby reception areas of some 
law centres act as an unofficial means test — giving the impression that law centres 
are just for those at the bottom of the heap rather than for a broad range of people. 
Our interviews showed that chronically insecure funding has a severe effect on staff 
morale. It was felt that career prospects were ‘pretty grim,’ there was no job security 
and sometimes a ‘real problem paying salaries.’ 

Law centres have much to gain from becoming more like buros. Buros have secure 
funding, efficient management and salaries high enough to attract good staff. They 
set out to attract a wide clientele — not simply the very poor — and try to make 
the process of obtaining legal advice as painless as possible. The loss would be 
for those who still espouse the rhetoric of social change, believing that law centres 
exist to use the law in a strategic way to improve the position of the poor within 
society.” Although in the Netherlands some of the longer serving buro staff still 
hold to the same rhetoric, they are in a minority. Structural legal aid does not fit 
easily into the smooth conveyor belt of individual casework buros have sought to 
achieve. Although the large buros put resources into making social policy representa- 
tions to government, pro-active group or community work has been left to a few 
voluntary law shops operating on the radical fringes of the scheme. 

It is difficult to tell how important ‘structural’ or ‘strategic’ work is to English 
law centres. All the staff I spoke to agreed that their job was not just about ‘casework.’ 
It should also involve something else, variously described as ‘project work,’ 
‘community work’ or ‘campaigning.’ But these terms were used to cover a wide 
range of activities. Many, such as producing leaflets, training other agencies and 
replying to government consultation documents could still be carried out in a buro- 
type organisation. The activity most likely to suffer would be classic law centre 
‘community work’ in which the law centres attempt to set up a self-supporting 
community group able to tackle clients’ problems.” Most of the law centre 
workers stressed that, in any event, this type of work was becoming much less 
important to their work and much harder to succeed at: 


In the late 80s it was very, very difficult to be successful at [working with groups]. You 
couldn’t negotiate or campaign because the powers that be weren’t really receptive to it. Street 
action and people action became a less significant force than it was in the 70s. 


That sort of campaigning and organisational side has really dropped off because [the resource 
centre] was shut and there aren’t the people doing community work on the ground anymore. 
[Extracts from interviews with law centre workers] 


Law centre workers highlighted the weakness of the tenants’ movement within 
their area, since groups had been split by racial issues and feuds over the right to 


73 See Grace, ‘A Strategic Approach,’ Legal Action, June 1983, p 13. For an analysis of the debate 
between the ‘proactive’ and ‘reactive’ approaches within British law centres, see Stephens, Community 
Law Centres: A Critical Appraisal (Aldershot: Avebury, 1991). The history of North Kensington Law 
Centre shows some of the difficulties and successes law centres have experienced in this area: see 
North Kensington Law Centre, The First Ten Years (London, 1980) and Robinson, Chakborty and 
Dabezies, Coming of Age, 1970—1988: North Kensington Law Centre (London: North Kensington 
Law Centre, 1988). 

74 Stephens, op cit n 73, describes the community development work of Holloway Neighbourhood Law 
Centre, which operated between 1973 and 1980. For an account of the social developments which 
led to the rise and decline of community development work in Holloway during this period, see Burke 
and Cole, ‘Meeting the Needs of the Times? An Evaluation of the Holloway Neighbourhood Law 
Centre’ [1985] Journal of Social Welfare Law 274. 
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buy. There were doubts over whether group work is either sufficiently prevalent 
or sufficiently successful to be worth the sacrifice of secure funding. 

The Law Centres Federation argues that the ideal legal aid scheme should have 
both legal advice centres, operating much like buros, and well-funded strategic 
organisations, concentrating on group work.” However, money is short and it is 
likely that in such a scheme the strategic organisations would end with the same 
level of resources as the Dutch provide to law shops — hardly anything. 


Conclusion 


In 1989, the first director of the American Legal Services Corporation, Clinton 
Bamberger, described the Dutch legal aid scheme as ‘one of the best in the world: 
probably the best.” Legal aid is clearly an important part of Dutch life: indeed, 
a 1983 amendment to the Constitution gave Dutch citizens the right to legal assistance. 
This was an important symbolic gesture, even if it had little direct effect on the 
details of the legal aid scheme. The scheme succeeds in offering legal assistance 
about a wide range of problems to a large number of people at a reasonable price. 
It puts much greater emphasis than the English scheme on advice and assistance 
about social and administrative law. The buros offer much needed, accessible advice 
in a way that is designed to be pleasant to use. In British terms, they share law 
centres’ emphasis on paid staff with legal skills and CABx’ emphasis on accessible 
advice for individuals. 

Demand for legal aid in the Netherlands, like demand in Britain, is increasingly 
rapidly. The Dutch Ministry of Justice faces the same pressures to control legal 
aid costs as the Lord Chancellor’s Department. But it has adopted a different strategy. 
Instead of limiting eligibility or attempting to reduce the scope of the scheme, it 
has, until now, concentrated its efforts on controlling remuneration. Fixed fees allow 
it to control the cost per case much more successfully than hourly rates. The Dutch 
Ministry has not lost control of the costs of the scheme in the way that now confronts 
the Lord Chancellor. But it has paid a political price in terms of advocates’ concerted 
opposition. The Ministry’s present strategy is to bow to the inevitable and grant 
a legal aid pay rise, but only if the profession accepts the principle that legal aid 
lawyers should meet standards defined by the paymaster. 

Advocates in the Netherlands have considerable political influence. The Ministry 
could not have succeeded in holding down legal aid remuneration as far as it has 
if it were not able to point to the success of the buros. The buros provide an implied 
threat: if the profession refuses to co-operate over providing legal aid, the Ministry 
could increase funding for buros. Salaried services appear to change the balance 
of bargaining power between government and legal profession to the advantage of 
government. 

The main problem currently besetting the Lord Chancellor in his negotiations 
with the profession is that he has no alternative. If solicitors withdraw from legal 
aid, people’s access to justice will both reduce and be seen to be reduced. Ironically, 
secure funding for an expanded law centre network could considerably strengthen 
his hand in negotiating fixed fees and other legal aid pay rates, and hence play a 
part in controlling the legal aid budget. 


75 Review of Financial Conditions for Eligibility for Civil Legal Aid: The Law Centre View (London: 
Law Centres Federation, November 1991). 

76 Bamberger, ‘Statement to the Committee on Legal Aid in the Netherlands,’ reported in (1989) 
10 Rechtshulp 2, University of Leiden. 
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Confidentiality, Conflicts of Interest and Chinese Walls 
J.R. Midgley* 
Introduction 


There is no rule prohibiting lawyers from appearing against former clients! and, 
in many instances, communications between lawyers and former clients have no 
bearing on later unrelated cases. However, when a lawyer appears against a former 
client in the same matter, or in one closely connected to his former mandate, the 
former client may feel that he might be unfairly prejudiced by the fact that the 
opponent’s lawyer was privy to confidential information. 

At first, courts were seldom called upon to consider the issues that arise when 
lawyers represent adversaries of former clients. Once a workable general rule was 
established, lawyers had little difficulty in adhering to it. However, as the size 
of law firms increased and different methods of legal practice developed,” so 
pressures were placed upon rules which were not designed for an era of amalgama- 
tions and mega-firms. Some firms, for example, are today partnerships in name 
only. Changes in management structure have caused large law firms to adopt the 
bodies of partnerships and the minds of corporations? and, inevitably, they have 
had to introduce special mechanisms to comply with professional requirements. One 
of these, the Chinese wall, is an internal control measure, the aim of which is to 
prevent communication of certain information between members of a firm. Closely 
associated with the idea is the concept of a ‘cone of silence’ which is created when 
one person undertakes not to disclose information to fellow members of a firm. 

Chinese walls are likely to arise in instances where persons are instructed to appear 
against former clients, where firms merge and in situations where lawyers transfer 
from one firm to another. In such cases, our concern is the effect of three duties, 
two of which are variations of a lawyer’s duty to show good faith towards a client 
or any other person with whom he is in a fiduciary relationship. The first is the 
duty to maintain confidentiality; the second is the duty to avoid a conflict of interest; 
while the third duty is that which a partner owes to the partnership. But there are 
additional issues: the question of lawyer and client privilege; the extent to which 
knowledge of a lawyer is imputed to other lawyers within a firm; and, the common 
thread in all the above issues, the protection of the integrity of the legal system 
by ensuring that a person receives a fair trial. 





*Associate Professor, Faculty of Law, Rhodes University. 


1 In Robinson v Van Hulsteyn, Fletham and Ford (1925) AD 12, where the dispute concerned alleged 
secret profits made by a director at the expense of a company, the South African Appellate Division 
said: ‘Prima facie therefore the respondents (who had acted on previous occasions for both the director 
and the company) were entitled to, nay, were in duty bound to take up a case on behalf of the shareholders 
against any director of the company who was charged with having appropriated to himself assets which 
belonged to the company.’ 

2 See Abel, ‘Between Market and State: The Legal Profession in Turmoil’ (1989) 52 MLR 285; Galanter, 
“Law Abounding: Legalisation Around the North Atlantic’ (1992) 55 MLR 1; and Lee, ‘From Profession 
to Business: The Rise and Rise of the City Law Firm’ (1992) 31 Journal of Law and Society 31. 

3 Lee, op cit n 2, at 38. 
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A Controversy in England 


The dominant influence in this sphere of the law is Rakusen v Ellis, Munday & 
Clarke.* Rakusen, whose appointment as sales manager had been terminated by his 
employer, consulted Munday, one of two partners in the defendant firm, with 
reference to an action for wrongful dismissal. During several interviews, Rakusen 
disclosed confidential information regarding the matter to Munday. Rakusen then 
changed solicitors and the matter was referred to arbitration. During the course 
of these proceedings, Clarke, the other partner in the firm and who was away on 
holiday when Rakusen had consulted Munday, was appointed to act for the company. 
Rakusen sought to prevent the firm from appearing against him. Evidence showed 
that Munday and Clarke usually conducted business separately without any knowledge 
of each other’s clients. Clarke knew nothing about Rakusen’s consultations with 
Munday and the company, and the firm undertook to ensure that only Clarke partici- 
pated in the proceedings. Munday undertook not to disclose any information 
concerning Rakusen. Present in this case, therefore, was a Chinese wall and a cone 
of silence, although such terms were not familiar to courts at that time. At first 
instance, Rakusen’s contention was upheld, but the decision was reversed on appeal. 

The Court of Appeal laid down an important principle which subsequently would 
form the basis of a number of judgments. The court was unanimous that the mere 
fact that a solicitor had previously acted for someone did not prevent that solicitor 
from acting for someone else in the same matter.’ The next step was to determine 
in which circumstances a lawyer should be so prevented. The common criterion 
in the three judgments was the probability of mischief or prejudice occurring. 
However, a minor controversy arose almost eighty years later over the different 
formulations by their Lordships of the standard to be applied when determining 
the circumstances in which a lawyer will be prevented from acting for the later 
client. Cozens-Hardy MR applied the following test®: 


I do not doubt for a moment that the circumstances may be such that a solicitor ought not 
to be allowed to put himself in such a position that, human nature being what it is, he cannot 
clear his mind from the information which he has confidentially obtained from his former 
client; but in my view we must treat each of these cases, not as a matter of form, not as 
a matter to be decided on the mere proof of a former acting for a client, but as a matter 
of substance, before we allow the special jurisdiction over solicitors to be invoked, we must 
be satisfied that real mischief and real prejudice will in all human probability result if the 
solicitor is allowed to act. 


Fletcher Moulton LJ set out a slightly wider rule’: 


As a general rule the Court will not interfere unless there be a case where mischief is rightly 
anticipated. I do not say that it is necessary to prove that there will be mischief, because 
that is a thing which you cannot prove, but where there is such a probability of mischief 








[1912] 1 Ch 831 (CA). 

ibid at 837—838, 840 and 843. At 842, Buckley LJ said: ‘There is no general rule that a solicitor 
who has acted in a particular matter for one party shall not under any circumstances subsequently 
act in that matter for his opponent. Whether he will be restrained from so acting or not depends on 
the particular circumstances.’ His Lordship continued, at 844: ‘Of course he owes his former client 
the duty not to disclose that which he has learned confidentially, but there is no duty in the solicitor 
to abstain from serving another client in that matter if there is no breach of that confidence.’ See 
also Jonson v Marriott (1833) 149 ER 725 and Horne, Cordery’s Law Relating to Solicitors (London 
and Edinburgh: Butterworths, 8th ed, 1988) p 64. 

ibid at 835. 

ibid at 841. 
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that the Court feels that, in its duty as holding the balance between the high standard of 
behaviour which it requires of its officers and the practical necessities of life, it ought to 
interfere and say that a solicitor shall not act. 


And Buckley LJ’s formulation reads*: 


The whole basis of the jurisdiction to grant the injunction is that there exists, or, I will add, 
may exist, or may be reasonably anticipated to exist, a danger of a breach of that which is 
a duty, an enforceable duty, namely, the duty not to communicate confidential information; 
but directly the existence or possible existence of any such danger is negatived, the whole 
basis and substructure of the possibility of injunction is gone. 


The Master of the Rolls found no mischief or prejudice and accepted that in the 
light of the solicitors’ undertaking none would arise in future.’ Similarly, in dealing 
with realities, Fletcher Moulton LJ found ‘an absolute absence of any reasonable 
probability of mischief whatever,’ a view apparently shared by Buckley LJ in the 
light of the solicitors’ undertaking to eliminate the danger of communicating confi- 
dential information."' Buckley LJ also refused to accept that a duty to abstain from 
serving an opponent in the same matter was a corollary to the duty to maintain 
confidentiality. '2 

The minor controversy alluded to refers to the differing conclusions reached in 
three recent cases as to which of the above formulations is to be preferred. The 
reported extracts of Hoffmann J’s judgment in Re a solicitor”? indicate that his 
Lordship favoured the Fletcher Moulton formulation, namely, whether the mischief 
was rightly anticipated. In Supasave Retail Ltd v Coward Chance; David Lee & 
Co (Lincoln Ltd) v Coward Chance,“ Browne-Wilkinson VC endorsed this view. 
Two firms of solicitors, one situated in London and the other in Sheffield, amalga- 
mated. The firms had previously acted for opposing sides in litigation involving 
allegations of fraudulent breach of trust. One of the litigants wished to retain the 
services of the merged firm. The other litigants objected on the ground that some 
of the partners in the merged firm had previously advised them on sensitive issues 
relating to their defence. One of the features of the case was that although the firms 
had amalgamated, they would to a large extent remain geographically isolated. The 
firm also undertook to ensure that no leakage of confidential information would 
take place, but apparently no detail was given and no concrete steps had been 
implemented to ensure that staff were aware of the sensitive nature of the issues." 
As a result, the court found that the evidence available to it was not sufficient to 
indicate that the risk of leakage had been eliminated. Browne-Wilkinson VC looked 
at the particular circumstances of the case and, like Hoffmann J, sought to determine 
whether there was ‘a reasonable anticipation of mischief flowing from the continued 
provision of legal services by the combined firm.’' 

However, it subsequently transpired, in Re a firm of solicitors," that the edited 
report of Re a solicitor did not accurately reflect Hoffmann J’s judgment. Although 
Hoffmann J’s test resembles that proposed by Fletcher Moulton LJ, the report did 


ibid at 845. 

ibid at 836. 

10 ibid at 841. 

11 ibid at 845. 

12 ibid at 844. 

13 (1987) 131 Solicitor’s Journal 1063. 
14 [1991] 1 All ER 668, at 673. 

15 ibid at 674 and 675. 

16 ibid at 673. 

17 [1992] 1 All ER 353 (CA). 
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not reveal that Hoffmann J had in fact relied on the passage from Cozens-Hardy 
MR’s judgment.'* As a result, the decisions of Hoffmann J and Browne-Wilkinson 
VC were inconsistent. The Court of Appeal was unanimous in rejecting the test 
propounded by the Master of the Rolls, Parker LJ stating that it would lead to a 
situation where a mere undertaking to create a Chinese wall or cone of silence would 
be sufficient to satisfy the test. He felt that, given such an undertaking, mischief 
could result only if in all probability the undertaking would be breached or if it 
were of such a nature that it could not be complied with. Such a test was unaccept- 
able." Parker LJ also considered Fletcher Moulton LJ’s formulation of the test to 
be limited, for, while it indicates clearly what a court has to look for, it fails to 
explain the nature of the mischief or what is meant by ‘rightly anticipated.’ 
Buckley LJ’s test was regarded as being the most helpful: it suggests that the proper 
approach is to consider whether a reasonable man informed of the facts might 
reasonably anticipate a danger of mischief arising. According to Parker LJ, the 
objective test eliminates the influence of an oversensitive objector and helps to 
maintain public confidence in the legal system. Where a reasonable person would 
fear that confidential information might be used, then a court would intervene. In 
this way, instances of apparent unfairness and injustice would not be permitted to 
obtain.” Sir David Croom-Johnson agreed with Parker LJ,” stressing that it is not 
mischief which is to be reasonably anticipated, but the risk or danger of a breach 
of a duty resting upon a lawyer. Staughton LJ, on the other hand, was content 
to accept the ‘reasonable anticipation of mischief’ test.” 

In Re a firm of solicitors, the companies seeking the injunction against the firm 
were not former clients, but companies closely associated with a former client and 
which had supplied confidential information to the firm to enable it to represent 
its former client properly.% The court had more information at its disposal con- 
cerning the proposed Chinese wall than the Vice-Chancellor had in the Supasave 
case”: documents relating to the previous case were to be put in storage; no-one 
who appeared in the first case would act in the second; and those who were or had 
been involved in the two cases undertook not to communicate with each other on 
any aspect of the two cases.” Apparently, the new client had also released the firm 
from its obligation to use and to pass on to him all material information which the 
firm had in its possession, regardless of the source of the information.”* Sir David 
Croom-Johnson considered these measures formidable but, none the less, in applying 
the test of the reasonable man, both he and Parker LJ were not satisfied that the 
proposed Chinese wall would be effective. A reasonable person with knowledge 
of all the facts, including the proposed Chinese wall, would still be concerned that 
confidential information might be leaked. The risk that inadvertent revelations might 
be made during the course of work or at social meetings remained. Rakusen was 





18 ibid at 361 and 366. 

19 ibid at 361. 

20 ibid. 

21 ibid at 362. 

22 ibid at 369. 

23 ibid at 368 and 369. 

24 ibid at 366. 

25 Although the applicants were informal clients, the firm owed them duties similar to those owed to 
its client in the strict sense (ibid at 362, 364 and 368). 

26 ibid at 363. 

27 ibid at 367 and 369. 

28 ibid at 365. The obligation is set out in The Law Society’s Guide to the Professional Conduct of Solicitors 
(1990) para 12.07. 

29 ibid at 369. 
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regarded as being a special case and Parker LJ went so far as to doubt whether 
an impregnable wall could ever be created.» 

Staughton LJ delivered a dissenting judgment, confirming the rule that a solicitor 
may act for a client against a former client provided that no conflict of interests 
exists. Such conflict, his Lordship held, would exist only where a firm ‘is obliged 
to supply to the new client all the relevant information which is possessed by any 
of its partners and staff.” It would be ‘impractical and even absurd’ to hold that 
large firms with many partners are under such a duty to reveal to every client any 
relevant knowledge possessed by any of its staff.” And, in assessing the effective- 
ness of the information barrier which is created, a court should look to the actual 
likelihood of mischief arising, not its apparent likelihood. In the result, Staughton 
LJ held that the barrier would be sufficiently effective to prevent mischief. 

The majority view in Re a firm of solicitors differs substantially from Rakusen 
even though it purported to follow a test set out in that decision. Prima facie, 
according to Rakusen, subsequent representation in the same case is in order and 
a lawyer would be prevented from representing another only if there is a probability 
that on the facts real mischief or prejudice could result. This is also the essence 
of Staughton LJ’s view. Although at first sight Parker LJ appears to have adopted 
the Rakusen approach — his Lordship stated that a court should intervene only when 
a situation of apparent unfairness arises and his test of the reasonable man is couched 
in language consistent with such an approach? — when he applied the test to the 
facts of the case his attitude was different. His Lordship’s view that Chinese walls 
would seldom, if ever, be effective is but another way of saying that prima facie 
a case of mischief is raised. This was also the view of Browne-Wilkinson VC in 
the Supasave case, who sought to determine whether the preventative measures taken 
by the firm of solicitors would ‘eliminate that prima facie real risk of abuse.’ The 
crucial issue, therefore, is not which formulation of the test is to be preferred,** 
but one’s point of departure when applying the test. The current position in England, 
according to the Supasave and Re a firm of solicitors decisions, is that where a solicitor 
appears against a former client in the same case, or in a related matter, a prima 
facie case of mischief is established.** Evidence will then have to be adduced to 
indicate that the anticipated mischief will not materialise.” 








30 ibid at 363. See also D & J Constructions Pty Ltd v Head (Trading as Clayton Utz) (1987) 9 NSWLR 
118, at 122—123; In the Marriage of Magro (1988) 93 FLR 365 (Family Court of Australia), at 374; 
and Mallesons Stephen Jacques v KPMG Peat Marwick & Carter (unreported), Supreme Court of 
Western Australia, 19 October 1990, discussed by Garratt and Stravianou in ‘Solicitors — Duty not 
to Act Against Former Client — “Chinese Wall”’ (1991) 61 Australian Law Journal 229. 

31 ibid at 364. 

32 ibid at 365. 

33 In framing the test, Parker LJ may have been influenced by his analysis of the Rakusen tests immediately 
prior to setting out his own standard. 

34 op cit n 14, at 647 and 676. It could be argued that the principle laid down in the Supasave case 
should be limited to instances involving serious allegations of dishonesty. But cf Strong, “The Chinese 
Wall Comes Tumbling Down?’ (1991) 12 The Company Lawyer 180, who questions whether the gravity 
of an allegation should make breach of confidence more likely. 

35 Parker LJ and Browne-Wilkinson VC adopted different tests. 

36 Most cases require a real risk of prejudice. However, in the Magro case, op cit n 30, the court left 
open a point made earlier (in In the Marriage of Thevenaz (1986) 84 FLR 10, at 13) that a theoretical 
rather than practical risk would suffice. 

37 Supasave, op cit n 14, at 674. See also Strong, op cit n 34, at 181. Browne-Wilkinson VC’s approach 
makes it clear that there are two steps to the inquiry: first, whether the mischief is rightly anticipated 
and, second, whether sufficient steps have been taken to eliminate the abuse. This was also the approach 
of Sopinka J in MacDonald Estate v Martin (1991) 77 DLR (4th) 249 (SCC), where it was also pointed 
out that presumptions may assist a court in determining both issues. 
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Current American law has its origin in the New York case, T C Theatre Corp v 
Warner Brothers Pictures Inc, where the court held that the obligation of confi- 
dentiality precluded lawyers from representing clients ‘where any substantial 
relationship can be shown between the subject matter of a former representation 
and that of a subsequent adverse representation.’ Once the substantial relationship 
is established, a conclusive presumption arises that confidential information was 
imparted to the lawyer. This rule is not as strict as might at first seem to be case. 
In determining whether a substantial relationship exists, courts are given a discretion 
to enquire into the facts, the circumstances and the legal issues involved.” In the 
Seventh Circuit of the Court of Appeals, for example, courts are enjoined first to 
assess the scope of the prior representation, then to determine whether it is reasonable 
to infer that the lawyer would have received confidential information in that matter 
and, finally, to determine whether the information is relevant to the pending litiga- 
tion.*' The effect of these rules is that courts are given some flexibility in assessing 
whether confidences are likely to be transmitted. Once the likelihood has been 
established, courts need not establish whether confidences were in fact received.” 

The above rules apply in all cases where a lawyer or another lawyer in the firm 
participated in representing the former client. For example, in Analytica Inc v NPD 
Research Inc,® a partner in a law firm had been requested to draft a contract for 
two clients. In order to do so, he received confidential information about NPD 
Research’s activities. Two years later, Analytica, whose owner was the wife of 
one of the former clients, sued NPD Research, alleging various antitrust offences. 
Analytica retained two other lawyers in the same firm, to which NPD Research 
objected. The court confirmed the rule that a lawyer may not represent a former 
client’s adversary in a case which is substantially related to the previous one and, 
even though it did not know whether the lawyer who was initially retained did in 
fact receive any information which was potentially useful to the adversary, disqualified 
the firm from acting in the second case. 

According to Mallen and Smith,“ courts have become reluctant to give unquali- 
fied support to the rule in instances where less severe restrictions can protect the 
former client, the principal rationale being the need to allow for the lateral mobility 
of attorneys seeking to change employment. They point out that another concern 
is the tactical use of disqualification motions, while a third reason is to protect existing 
attorney —client relationships in the new firm. As a result, where a lawyer moves 
from one firm to another, and where the new firm is retained by the adversary, 
the presumption that the lawyer was privy to confidential information while working 
in the first firm is rebuttable. A lawyer may also be able to rebut a second presump- 
tion: that no confidences were shared within the new firm. This enables a court 
to assess whether actual confidences were disclosed and the new firm will be able 
to continue to act if it can show that effective measures were taken to prevent the 





38 (1953) 113 F Supp 265. 

39 ibid at 268. 

40 Mallen and Smith, Legal Malpractice (St Paul, Minn: West, 3rd ed, 1989) para 13.12. 

41 Westinghouse Electric Corp v Gulf Oil Corp (1978) 588 F 2d 221 (7th Cir), at 225. 

42 ibid at 224. See also Lasalle National Bank v County of Lake, (1983) 703 F 2d 252 (7th Cir), at 255. 
43 (1983) 708 F 2d 1263 (7th Cir). 

44 op cit n 40, para 13.16. 
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leakage of confidences.* Lasalle National Bank v County of Lake* illustrates these 
principles. One of the associates in the law firm representing the Bank had previously 
been employed by the County as an Assistant State’s Attorney. He had been given 
general supervisory responsibility over all civil cases. In particular, the attorney 
had access to documents and memoranda which set out the County’s position on 
certain sewage disposal agreements and he had also participated in formulating legal 
strategies concerning those agreements. At one stage he had been requested to prepare 
a formal legal opinion, but the request was withdrawn before the opinion was written. 
After the attorney had joined the firm, the Bank challenged the County’s refusal 
to grant one of its property development schemes access to a federally-funded sewer 
system. The court found that there was a substantial relationship between the present 
litigation and the associate’s previous employment, and disqualified the associate 
from representing the Bank. However, in assessing whether the entire firm should 
be disqualified, the court held that the presumption which imputes the knowledge 
of one attorney to others in a firm may be rebutted” where it is demonstrated that 
‘specific institutional mechanisms were in place to insure that .. . information was 
not shared, even if inadvertently.’“* Factors which may affect the decision include 
the size of the firm, the lawyer’s area of specialisation and his position within the 
firm.” The court noted*: 


The screening arrangements which courts and commentators have approved, however, contain 
certain common characteristics. The attorney involved in the Armstrong v McAlpin case,°*! 
for example, was denied access to relevant files and did not share in the profits or fees derived 
from the representation in question; discussion of the suit was prohibited in his presence and 
no members of the firm were permitted to show him any documents relating to the case; 
and both the disqualified attorney and others in his firm affirmed these facts under oath. 
... The screening approved in the Kesselhaut case was similarly specific: all other 
attorneys in the firm were forbidden to discuss the case with the disqualified attorney and 
instructed to prevent any documents from reaching him; the files were kept in a locked file 
cabinet, with the keys controlled by two partners and issued to others only on a ‘need to 
know’ basis. ... In both cases, moreover, ... the screening arrangement was set up at the 
time when the potentially disqualifying event occurred, either when the attorney first joined 
the firm or when the firm accepted a case presenting an ethical problem. 


In Lasalle, the associate had submitted an affidavit stating that he had not disclosed 
any information about the litigation to anybody in the firm, and a partner involved 
in the litigation had filed an affidavit to the effect that the associate had been screened 
from all involvement in the case. However, the court found that since the screen- 
ing arrangements were not established before the legal proceedings were instituted, 
the mechanisms prior to that event were insufficient to rebut the presumption of 
shared confidences. 





45 According to one American author (Anonymous, ‘The Chinese Wall Defense to Law Firm Disqualifi- 
cation’ (1980) 128 University of Pennsylvania LR 677), at least seven factors need to be considered 
when appraising a Chinese wall: ‘(1) the substantiality of the relationship between the former and 
current matters, (2) the time elapsing between the matters, (3) the size of the firm, (4) the number 
of tainted attorneys, (5) the nature of the disqualified attorney’s involvement in the former matter, 
(6) the speed with which the wall is erected, and (7) the strength of the wall.’ 

46 op cit n 42. 

47 ibid at 256 and 257. 

48 ibid at 259. 

49 ibid at 257. 

50 ibid. 

51 Armstrong v McAlpin (1980) 625 F 2d 433 (2nd Cir). 

52 Kesselhaut v United States (1977) 555 F 2d 791. 

53 ibid at 225. 
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Recently, in MacDonald Estate v Martin,“ the Canadian Supreme Court con- 
sidered the principles applicable in these situations. A solicitor, Kristin Dangerfield, 
had been actively engaged in representing a plaintiff in an action. She assisted in 
preparing documents, was present when a settlement was discussed and was privy 
to many confidences disclosed by the client. Subsequently, she joined another firm 
and two years later she again transferred her employment, this time to the law firm 
which represented the defendant. Dangerfield and senior members of the firm 
presented affidavits stating that no-one had discussed the case with her and undertook 
not to discuss the matter with her in future. Nevertheless, the court was unanimous 
in disqualifying the law firm from acting for the defendant, but was divided 4-3 
on the correct approach to be followed. 

In the majority judgment, Sopinka J distinguished two approaches to the problem: 
the probability of real mischief test and the possibility of real mischief test: 


The first approach requires proof that the lawyer was actually possessed of confidential 
information and that there is a probability of its disclosure to the detriment of the client. 
The second is based on the precept that justice must not only be done but must manifestly 
be seen to be done. If, therefore, it reasonably appears that disclosure might occur, this test 
for determining the presence of a disqualifying conflict of interest is satisfied. 


Sopinka J rejected the ‘probability of mischief’ standard as not being strict 
enough,* but coincidentally set out a test remarkably similar to that propounded 
by Parker LJ in Re a firm of solicitors, saying that the ‘test must be such that the 
public represented by the reasonably informed person would be satisfied that no 
use of confidential information would occur.’ 

Unlike the decision of the Court of Appeal in England, Sopinka J’s judgment 
leaves no doubt as to the proper context in which this test is to be applied: where 
a previous relationship existed which is sufficiently close to the second case, ‘the 
court should infer that confidential information was imparted unless the solicitor 
satisfies the court that no information was imparted which could be relevant.’ As 
to whether such confidential information might be misused, courts should draw the 
inference that lawyers who work together share confidences, ‘unless satisfied on 
the basis of clear and convincing evidence, that all reasonable measures have been 
taken to ensure that no disclosure will occur.’ The similarity to American law 
is apparent. According to Sopinka J, Chinese walls and cones of silence will be 
acceptable only in exceptional circumstances, until the profession lays down clear 
guidelines and safeguards. In any event, undertakings not to disclose information 
will not be sufficient to rebut the inference of disclosure: amongst others, indepen- 
dently verifiable steps must also be indicated.“ Sopinka J’s view is therefore clear: 
prima facie, lawyers should not represent former clients’ opponents in the same 





54 op cit n 37. 
55 ibid at 257. See also Mallesons Stephen Jacques v KPMG Peat Marwick & Carter, op cit n 30. 
56 ibid at 267. In Magro, op cit n 30, at 370, Rourke J interpreted the judgment of Frederico J in Thevenaz, 


op cit n 36, as holding that ‘the appearance of justice not being done ... is the determinant, and 
not the probability.” However, Bryson J in D & J Constructions, op cit n 30, preferred the less strict 
approach. 


57 ibid at 267. See also D & J Constructions, op cit n 30, at 123. 
58 ibid at 268. 

59 ibid at 269. 

60 ibid. 

61 ibid at 270—271. 
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or in related matters and the presumption that mischief is possible should be difficult 
to rebut. 

The minority in MacDonald Estate favoured a stricter test. Placing the integrity 
of the legal system above all other policy considerations, they preferred to hold 
that an irrebuttable presumption arises ‘that lawyers who work together share each 
other’s confidences with the result that a knowledge of confidential matters is imputed 
to other members of the firm.’® In doing so, they agreed with the views expressed 
in the American case, Analytica Inc v NPD Research Inc®: 


[C]onducting a factual inquiry in every case into whether confidences had actually been 
revealed would not be a satisfactory alternative, particularly in a case such as this where 
the issue is not just whether they have been revealed but also whether they will be revealed 
during a pending litigation. Apart from the difficulty of taking evidence on the question without 
compromising the confidences themselves, the only witnesses would be the very lawyers whose 
firm was sought to be disqualified (unlike a case where the issue is what confidences a lawyer 
received while at a former law firm), and their interest not only in retaining a client but in 
denying a serious breach of professional ethics might outweigh any felt obligation to ‘come 
clean.’ While ‘appearance of impropriety’ as a principle of professional ethics invites and 
maybe has undergone uncritical expansion because of its vague and open-ended character, 
in this case it has meaning and weight. For a law firm to represent one client today, and 
the client’s adversary tomorrow in a closely related matter, creates an unsavoury appearance 
of conflict of interest that is difficult to dispel in the eyes of the lay public — or for that 
matter the bench and bar — by the filing of affidavits, difficult to verify objectively, denying 
that improper communication has taken place or will take place between the lawyers in the 
firm handling the two sides. 


Although it purports to be critical of the Rakusen decision, Sopinka J’s judgment 
is consistent with the first principle which that case determined: lawyers are not 
absolutely barred from appearing against former clients in related matters. Indeed, 
English courts would do well to recognise the clear approach which this judgment 
sets out, for it eliminates the difficulties which the case of Re a firm of solicitors 
raises. On the other hand, the minority judgment also offers important insights. 
Instead of balancing the practical advantages of dual representation against its mischief 
and setting standards accordingly, with a margin of safety in mind, the minority 
judges believed in preventing the mischief from arising. They therefore established 
a competing principle against which the Rakusen principle can be tested, namely, 
that no lawyer or firm should be allowed to represent someone where he has already 
acted for the other side in the same matter, for this will give rise to a possible 
perception of impropriety. 


D Policy Considerations 


Whichever course of action is to be preferred depends upon the nature and weight 
given to the policy factors which a court should consider. Although the issue presents 
itself as a matter relating to the fiduciary duties of agents, in particular the question 
of conflicting duties, broader considerations relevant only to legal representatives 





62 ibid at 272. 

63 op cit n 43, at 1269. See also the view of Hall VC in Little v Kingswood Collieries Co (1882) 
20 Ch D 733, at 740: ‘Where the second transaction flows out of the first, and from the nature of 
the dispute, is so connected with it as I consider this to be, the new client ought not to employ that 
particular solicitor in the transaction, and the solicitor ought not to accept the employment, and the 
case is then one in which at the instance of the former client the solicitor ought upon general principles 
of equity to be restrained from so acting.’ 
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ultimately have the decisive impact.“ The duty of good faith which a lawyer owes 
his client enjoins the lawyer to conduct the client’s affairs solely in the client’s interest. 
This includes maintaining confidentiality‘ and avoiding conflicts of interests 
and/or duties. 

Lawyers are not in breach of their fiduciary duties when they represent opponents 
in a dispute, although in general such conduct is undesirable. Dual representation 
is a daily occurrence in conveyancing matters and in uncontested divorce cases. 
However, where a lawyer is in possession of confidential information in respect 
of one client, or when a lawyer cannot give both persons disinterested advice, the 
lawyer will be in breach of both a legal and an ethical duty to the client. This 
principle is strengthened by the law relating to lawyer—client privilege. In its usual 
form, the rule is that a client is entitled to prevent a lawyer from using, in a manner 
adverse to the client’s case, any information which the lawyer has gained while 
acting on behalf of the client. The purpose of such privilege is to promote openness 
between lawyers and clients: clients believe ‘that nothing they say will be used against 
them and to the advantage of the adversary.’® An important point raised by Ipp J 
in the Australian decision, Mallesons Stephen Jacques v KPMG Peat Marwick & 
Carter,® is that even if confidential information is not used against a client, the 
opponent would be given a psychological benefit over the former client which could 
have a real prejudicial effect on the person’s state of mind and demeanour. This 
tactical disadvantage was sufficient, in that case, to disqualify a lawyer from acting 
against the former client. Similarly, even if no confidential information is used, 
a lawyer’s impressions of the former client’s personality could determine the course 
of cross-examination.© 

Part of the current debate surrounds the question whether the duty of confidentiality 
rests only upon the person to whom the confidential information was given, or 
whether it attaches to all members of a firm. The obvious approach is to recognise 
that knowledge of one partner is irrebuttably attributable to the firm and to extend 
this rule to lawyers.” To Sopinka J, this approach amounts to overkill and, in the 
era of the mega-firm, unrealistic”: 


Furthermore, if the presumption that the knowledge of one is the knowledge of all is to be 
applied, it must be applied with respect to both the former firm and the firm which the moving 





64 In Rakusen, op cit n 4, Fletcher Moulton LJ felt that in lawyer and client cases the fundamental principle 
is the same as in all other instances of confidential employment, namely, that one should not ‘disclose 
or put at the service of your new employer the secrets that belong to your old employer’ (at 839—840). 
It appears that Fletcher Moulton LJ gave little or no weight to the public interest in ensuring that 
the integrity of the system of justice is, and is seen to be, maintained. 

65 Confidential information does not cease to be confidential when the lawyer’s retainer terminates and 
the duty to maintain confidentiality extends beyond the life of the retainer. 

66 When a former client seeks to restrain a lawyer from acting for another, the case may rest on an 
alleged breach of the duty to maintain confidentiality or on the conflict between the duty to maintain 
confidentiality and the duty to the new client, or both. 

67 Sopinka J in MacDonald Estate v Martin, op cit n 37, at 255. 

68 op cit n 30. 

69 In the Marriage of Magro, op cit n 30, at 374. 

70 Mallesons Stephen Jacques v KPMG Peat Marwick & Carter, op cit n 30, and the minority judgment 
of Cory J in MacDonald Estate v Martin, op cit n 37, at 271—276. In Dunbrody Mission v Cunningham 
(1926) EDL 264, Pittman J quoted with approval (at 267) the following extract from an unreported 
Transvaal Provincial Division decision: ‘It seems to me also a right thing to say that if it is improper 
for one partner to act it is also improper for the other partner to act as against the former client. What 
guarantee is there that no communications will take place between the partners or that the clerks of 
the firm may not have something to do with the business in question?’ 

71 ibid at 268—269. 
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lawyer joins. Thus there is a conflict with respect to every matter handled by the old firm 
that has a substantial relationship with any matter handled by the new firm irrespective of 
whether the moving lawyer had any involvement with it. 


It is unclear, however, whether Sopinka J’s solution, which lies in recognising a 
rebuttable presumption that confidences were disclosed,” addresses the presump- 
tion of knowledge or the question of abuse of such knowledge. Logically, it should 
be the former, but the manner in which the issue is discussed” and the context of 
the discussion” point towards a conclusion that it is the latter question which is 
at issue. 

Cory J, who delivered the minority judgment in MacDonald Estate v Martin, 
believed that policy dictates that the presumption of knowledge remains an irrebuttable 
one. The competing factors, namely, permitting mobility within the profession,” 
and a person’s right to retain a lawyer of his choice,” were not more important 
than maintaining the integrity of the system of justice. He pointed out that lawyers 
have a professional responsibility to preserve public confidence in the judicial process 
and considered that the restrictions necessary to maintain that respect are but a small 
price to pay.” However, it should be noted that Cory J’s views would affect only 
a small number of cases: he expressly left open the question whether the irrebuttable 
presumption should extend to instances where a lawyer who has not been involved 
with a firm’s client moves to another firm which acts for that client’s opponent.” 

The policy of maintaining the integrity of, and standards within, the system of 
justice is a consideration which earlier courts seem to have given short shrift. Such 
an attitude touches a raw nerve, for the public’s confidence in the legal system is 
undermined in two ways. First, the public may once again be left with the impression 
that courts are reluctant to impose restrictions on the legal profession. When it comes 
to granting lawyers protection from suit, courts have been more than willing to 
indicate that the system of justice should not be undermined, even at the expense 
of substantive justice in particular cases.” With regard to protection from suit, the 
integrity of the legal system is an overriding factor.® But, or so it would appear, 
when the policy of maintaining the system of justice runs counter to the convenience 
of the legal profession, this policy is not regarded as being paramount. Second, 
lawyers are quick to point out that a person should not be appointed guardian of 
his own cause. The public can justifiably expect that the rule should apply to everyone, 
even though courts are inclined to assume that all lawyers are honourable 
persons.*! One simply cannot have faith in every person who has been so 








72 ibid. 

73 ibid. 

74 ibid at 268—270. 

75 per Sopinka J, ibid at 270. 

76 per Buckley LJ in Rakusen, op cit n 4, at 843; Parker LJ in Re a firm of solicitors, op cit n 17; and 
Sopinka J in MacDonald Estate v Martin, op cit n 37, at 270. 

71 ibid at 274—276. 

78 ibid at 276. Glenn, ‘Lawyers — Legal Ethics — Change of Firm by Lawyer — Standard for Disqualifi- 
cation of Law Firm to Act in Litigation: MacDonald Estate v Martin’ (1991) 70 The Canadian Bar 
Review 351, at 355, states that although the judgment by implication leaves open the position pertaining 
to representation of opponents in matters substantially related to the former client’s case, Cory J clearly 
contemplated that the irrebuttable presumption should be extended to such cases. 

79 Rondel v Worsley [1969] AC 191 and Saif Ali v Sydney Mitchell & Co [1980] AC 198. 

80 This statement does not refer to the position in Canada, American and civil law countries, where 
courts have held that lawyers are not immune from suit (see for example Demarco v Ungaro (1979) 
95 DLR 3d 385 (Ont HC)). 

81 See for example Re a firm of solicitors, op cit n 17, at 367. 
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appointed. It becomes important, therefore, for courts to avoid any appearance of 
impropriety if the public’s respect, and that of the litigants in the case, are to be 
retained.” If one wishes to encourage clients to be frank in their exchanges with 
lawyers and in court, then absolute confidentiality must be guaranteed. If courts 
are to err in this regard, it is preferable to err in favour of the former client than 
to place lawyers in the invidious position of deciding which information is confidential 
and which can be disclosed. 

Fortunately, Australian and Canadian courts have preferred to extend ‘the 
principle in Rakusen to include considerations of public policy, the interest of the 
public in the proper administration of justice and the perception of fairness by the 
public and individual litigants.’®* One of the values of the MacDonald Estate case 
is that it places in perspective the significance of the policy of maintaining a proper 
system of administration of justice. This is the crucial policy consideration and it 
should determine the nature of the basic rule. To the minority in that case, the 
consideration was so compelling as to render it decisive. To the majority, the factor 
was only slightly less important, for Sopinka J did not regard it as being the pre- 
eminent consideration to the exclusion of all others. In opting for a rebuttable 
presumption, other factors were allowed to exert some influence on the basic 
rule.® 

Another important principle to consider is that members of the public should not 
be restricted unduly in obtaining the services of lawyers of their choice. There is 
also the consideration that no-one should interfere with the lawyer—client relationship. 
The effect that an injunction against appearing for an opponent will have on this 
principle should therefore also be considered. This was the prime consideration of 
Buckley LJ in Rakusen*® and had an important bearing on the views of Parker LJ 
in Re a firm of solicitors and of Sopinka J in MacDonald Estate v Martin. To Buckley 
LJ, interference with this principle is warranted only when it is necessary to prevent 
a ‘solicitor from giving the new client any assistance against the old client by reason 
of knowledge acquired as solicitor for the old client.’?” 

Where litigation has been in its early stages, courts have pointed out that their 
decision to disqualify the lawyers from appearing would not create great incon- 
venience and expense.® In the lower court, in MacDonald Estate v Martin, 
Huband JA and Philp JA considered such statements to have created a corollary, 
namely, that courts should take into account the fact that where litigation is at an 
advanced stage and that changing lawyers would cause considerable incon- 
venience.® These considerations did not carry much weight on appeal. That the 
clients would suffer inconvenience was clear, but, as Cory J put it, ‘[t]he requirement 








82 See Morton v Asper (1988) 45 DLR (4th) 374 (Man CA), at 384—385. Jewers J quoted with approval 
the following dictum in Bica v Superior Court of Pima (1977) 567 P (2d) 1198, at 1203: ‘We believe 
that strict adherence to the proscription against “appearance of impropriety” will best serve to develop 
and foster the public’s respect for and confidence in our legal system.’ 

83 See Thevenaz, op cit n 36, D & J Constructions, op cit n 30, and Magro, op cit n 30. In D & J 
Constructions, Bryson J said, at 123: ‘Cautious conduct by the court is appropriate because the spectacle 
or the appearance that a lawyer can readily change sides is very subversive of the appearance that 
justice is being done. The appearance which matters is the appearance presented to a reasonable observer 
who knows and is prepared to understand the facts.’ 

84 Morton v Asper, op cit n 82, at 383. 

85 op cit n 37, at 270. 

86 ibid at 843. 

87 ibid. 

88 See for example Morton v Asper, op cit n 82, at 385. 

89 MacDonald Estate v Martin (1989) 58 DLR (4th) 67, at 79—80 and 82—83. The case was a complex 
one which had already taken six years. 


833 


The Modern Law Review [Vol. 55 


of change imposed on a client is, on balance, a small price to pay for maintaining 
the integrity of our system of justice.’ In the Supasave case, Browne-Wilkinson 
came to a similar conclusion, holding that hardship to the client, in the form of 
costs and in re-educating a new firm of solicitors, was not more important than 
the other party’s right to confidentiality.” Again, these views correspond to that 
of the Australian courts.” 

The interest of the profession — in this instance, permitting reasonable mobility 
— is also a valid consideration. A rule such as the one under discussion should 
aim to regulate the practice of lawyers, not to destroy it. Thus, it is necessary to 
examine whether a particular rule would render the practice of law impossible, 
whether firms would be prevented from merging in response to economic demands, 
and whether lawyers would be prevented from transferring from one firm to another. 
However, a valid point made by Cory J in MacDonald Estate is that ethics, and 
by implication, legal norms, should not be determined entirely by a sector of the 
profession,” or for that matter, by the values of a particular era. If the practice 
of law is to be rendered less comfortable as a result of a rule, that should not affect 
its existence. A real effect on lawyers’ mobility should be considered, however.” 
For example, in Lasalle National Bank,” the court said: 


If past employment in government results in the disqualification of future employers from 
representing some of their long-term clients, it seems clearly possible that government attorneys 
will be regarded as ‘Typhoid Mary.’ Many talented lawyers, in turn, may be unwilling to 
spend a period in government service, if that service makes them unattractive or risky for 
large firms to hire. 


American courts have recognised this problem and screening arrangements have, 
as a result, received some approval. 

There is also the professional codes of ethics to consider. In this regard, Browne- 
Wilkinson VC and Sopinka J made some interesting observations. First, ethical codes 
express the profession’s collective views as to appropriate standards,” but courts 
are not bound to apply the codes if they are inconsistent with general law.” 
Second, such views should be considered to be statements of public policy.™ 
Third, professional rules generally impose higher standards than legal rules.” 
These statements have important connotations and require some comment. It is, 
of course, correct to distinguish between ethical obligations and legal obligations, 
even though they often overlap. And it is also correct to refer to professional codes 
when courts wish to determine whether a legal duty is present. One should, however, 
guard against holding that a code amounts to conclusive evidence of what society 





90 op cit n 37, at 276. 

91 op cit n 14, at 675. 

92 In Magro, op cit n 30, a lengthy and complex case in which a number of interlocutory applications 
were made, Rourke J said, at 375: ‘This Court will be slow to allow considerations of this kind to 
outweigh the importance of ensuring that fiduciary duties are not only observed by its officers, but 
are also seen to be observed.’ 

93 op cit n 37, at 274. 

94 This seems to be the effect of the minority judgment in MacDonald Estate. Cory J limited its scope 
to cases involving lawyers who were previously involved in the same case and his comments regarding 
the mobility of lawyers refer to the effect of a strict approach in such cases only. In other instances, 
mobility may well be affected in which case, it seems, the minority would consider the presumption 
to be rebuttable. 
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97 Supasave, op cit n 14, at 672 and MacDonald Estate, op cit n 37, at 256. 
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considers to be reasonable behaviour. This was the attitude of the Canadian court 
in Kern-Hill Co-op Furniture Ltd v Shukett™ and is inherent in Sopinka J’s view 
that codes are important statements of public policy. Professional views are not 
always synonymous with those of the lay public and while some professional rules 
— the English Bar’s reluctance to sue for fees and some of the restrictions on adver- 
tising, for example — may well be more stringent than those which society would 
impose, other standards set by lawyers ‘are often the least common denominator 
of acceptable attorney behaviour.’' A better approach would be to regard an 
ethical rule as a strong indication of what public policy ought to be. Similarly, even 
if it does constitute an expression of public policy, other factors may determine 
that such policy does not create a legal obligation. 

Closer inspection of the cases reveals that it is not the policy factors which are 
at issue — few would disagree with the relevance of the above-mentioned considera- 
tions — but the weight to be given to those factors. Are the risks which should 
be guarded against so real that every instance of dual representation should be 
eliminated? Are the interests of the proper administration of justice so important 
that cases cannot be treated on their merits? Individually, each of the above policy 
considerations has merit and it is perhaps advisable to follow an approach which 
takes all of them into account. Mallen and Smith’s comment on the developments 
in America may also provide some insight: they point out that American law relating 
to adverse representation is not so much concerned with avoiding lawyers’ conflicting 
duties as ‘with the potential misuse of confidences and the client’s loss of trust,’ 
The effect of an absolute rule is that a judge would be prevented from looking to 
the substance of a dispute and courts would be paying mere lip-service to the values 
competing with that of protecting the system of justice. In elevating the interests 
of the system of justice to an overriding principle, the court effectively ignores the 
interests of the profession and the second client. Such rigid rules should only exist 
where flexible ones would create a real risk that injustice could result; provided, 
of course, that the rigid rules themselves do not create injustice. 

In Rakusen, the court at first instance felt that solicitors should not be allowed 
to place themselves in positions in which their duty to their present clients conflicts 
with their duty to past clients." On appeal, however, Cozens-Hardy MR thought 
that such a principle went too far, for solicitors would find it impossible to carry 
on their business.'* All the judges in Rakusen believed that the circumstances of 
each case should be considered;' in other words, they favoured the application 
of a flexible approach. This seems also to be the attitude of other judges. Browne- 
Wilkinson VC accepted that this was the correct approach,' as did the majority 
in the lower court in MacDonald Estate." On appeal, Sopinka J believed that in 
the era of the mega-firm an inflexible principle would have a detrimental effect 
on the mobility of lawyers and, without lowering standards, a more flexible 
approach would cater for the interests of lawyers as well as the public interest in 
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retaining a lawyer of one’s choice.'® Australian and South African courts also 
follow the Rakusen approach," although these jurisdictions have not considered 
the alternatives." 


E Volenti and Waiver 


One aspect which South African courts have considered is whether the defence of 
volenti non fit injuria can be invoked against the former client. This, of course, 
is no more than considering whether the privilege of claiming protection of confi- 
dential information can be waived. In Robinson v Van Hulsteyn, Feltham and 
Ford,’ Wessels JA said": 


If however a former client of a solicitor allows the latter to act for his opponent without making 
any complaint either to the solicitor or to the Court, the solicitor is entitled to assume that 
his former client has no fear that any prejudice will result from his acting. The client however 
may be an ignorant man or he may not appreciate the danger and therefore even though the 
client may have no objection to his acting, the Court when it comes to know the true facts 
may interfere mero motu. 


In Dunbrody Mission v Cunningham,'* a mission priest detailed the mission’s 
position to the respondent firm of attorneys, knowing full well that they were acting 
for the mission’s opponent in the action. In the course of finding that the mission 
had consented to the position with which it was confronted, Pittman J said": 


Volenti non fit injuria, and when a person imparts information to an attorney who he knows 
at the time is acting for his opponent in interest, ... who may reasonably be expected at 
any time to institute action against him, he must be taken I think clearly to contemplate that 
such opponent may in such action avail himself of any advantage to be derived from the 
possession of the information so imparted and to be willing that he should. 


A decision of the former High Court of Rhodesia, Kelly v Pickering,'"’ illustrates 
the above principles. An attorney was appointed by an insurance company, under 
a clause in an insurance policy, to defend an insured person in a criminal trial. During 
an interview, the attorney elicited a statement from the insured which indicated that 
the insurance company was not liable under the policy, for the insured had failed 
to disclose material information. The attorney withdrew and someone else defended 
the insured. Subsequent to the criminal case, the insured was sued for damages and 
he joined the company as a third party to the action. The company resisted the 
application, on the strength of what the insured had said to the attorney. The insured, 
instead of alleging lawyer/client privilege, disputed the accuracy of the attorney’s 
evidence concerning the insured’s communication to him. The court held that this 
amounted to waiver of any protection which might have arisen on the ground of 
privilege.''* It held further that the insured knew all along that the attorney was 
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instructed by the insurance company and, although he was nominated to defend 
the insured, the insured was not obliged to accept the attorney, nor to confide in 
him." The insured knew that the company was jointly interested with him in the 
matter and he had every reason to contemplate that his communication to the attorney 
would not be kept secret from the insurer.” When told that the attorney would 
inform the company of the situation, he had raised no objection.'2! In the light of 
all these facts, the attorney’s revelation was held to be in order. There was no secrecy 
between the parties at the time of the communication, for it was made to the attorney 
when it was known that he was acting for both parties.'” 

The acceptability of the propositions set out above depends upon one’s attitude 
to the application of first principles; in other words, whether the presumptions which 
assist the court should be rebuttable or not. An obligation which is irrebuttably 
presumed should be incapable of being waived, especially where the nature of the 
presumption rests upon what public policy determines to be best in the interests 
of maintaining the integrity of the legal system. If a waiver of one’s rights is ineffective 
as against third persons, it should similarly be ineffective against the pre-eminent 
public interest in upholding the system of justice. However, where protection of 
that system is not regarded as being so overwhelming as to exclude other considera- 
tions, then the fact that the former client has waived protection of confidential 
information becomes pertinent. In such a case, the law as set out by the South African 
cases can be applied. 


F A Possible Solution 


The solution to the problem lies in correctly identifying the various issues and the 
steps necessary to determine those issues. The following principles and procedures 
are suggested. As a rule, lawyers should be able to represent opponents in the same 
dispute, or in different disputes, unless a conflict of interests arises. The first step, 
therefore, is to determine whether a lawyer owes the former client any duty of 
confidentiality. The nature of the case and of the information given to the lawyer 
will be relevant. The question whether a person’s knowledge should be imputed 
to other lawyers within a firm forms part of this stage of the inquiry and an approach 
which imputes irrebuttably the actual knowledge of one lawyer to others with whom 
he works accords with accepted general principles of partnership law.'3 This 
presumption should also apply to newly acquired members of a firm: all actual 
knowledge acquired by such persons before joining the firm should be imputed to 
all the lawyers in the new firm, and the knowledge of the lawyers in the new firm 
will also be imputed to the newcomer. On the other hand, where a lawyer, who 
is not privy to any confidential information relating to a firm’s client, but who has 
imputed knowledge, leaves that firm in order to join another acting for the client’s 
opponent, there is no actual knowledge which can be imputed to the new firm. 

If a lawyer receives no confidential information and no such information can be 
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imputed, representing the opponent does not create a conflict of duties and the question 
of mischief need not even be considered.'24 However, once it is established that, 
while representing the first client, confidential information was received or such 
information can be imputed to the person representing the opponent, then, as Sopinka 
J pointed out,'?5 its relevance to the current matter should be assessed. This is the 
second part of the inquiry. At this stage, a rebuttable presumption appears appropriate 
and Sopinka J’s approach of accepting that confidential information is relevant unless 
the lawyer can show otherwise, without revealing specifics, is sound. The ‘substantial 
relationship’ approach adopted by the American courts would also be of great 
assistance. The onus on the lawyer and/or the new client is a heavy one, but such 
a rule rightly favours the former client without disregarding the interests of the other 
parties. The rule at least contains some flexibility. It also strives to maintain the 
integrity of the legal process. On the other hand, to assume irrebuttably that 
confidential information, irrespective of its nature and the purpose for which it was 
given, is relevant to all future cases featuring the client, amounts to an unworkable 
rule. A brief in one matter surely cannot amount to a permanent retainer preventing 
the lawyer from ever taking instructions against that client. Not only is such an 
approach unrealistic, but it is also unfair on the profession and the public, for their 
interests are ignored. 

Obviously, if the presumption of relevance is rebutted, there is no need to inquire 
further, but once it is established that a lawyer has actual or imputed confidential 
information which is relevant to the case, the final stage of the inquiry, that into 
the question of mischief, is reached. Here, it is suggested, the presumption should 
be irrebuttable and a lawyer who is in possession of relevant confidential information 
and any other member of his firm should be disqualified from representing the former 
client’s opponent. Such a rule strives to ensure that fiduciary duties are not only 
observed, but are seen to be observed.!° 

The suggested approach would put paid to any attempt to create Chinese walls 
or cones of silence. Such a course of action is suggested as a matter of policy. 
However, if it is thought that such a policy inhibits the practice of law and that 
practitioners should be able to make use of such devices, this can be achieved simply 
by substituting a rebuttable presumption of knowledge in the first stage of the inquiry 
for the irrebuttable one. A firm would then be able to show that particular lawyers 
representing the opponent of a former client of the firm received no confidential 
information arising out of the firm’s previous representation and that no leakage 
of such information is likely to occur in future. It is suggested, however, that courts 
should be loath to hold that a rebuttable presumption would suffice for the final 
inquiry into the question of mischief. 





124 This is the effect of the decision in Winter v Phillips (1988) 47 DLR (4th) 309 (Albta QB). See also 
Robinson v Van Hulsteyn, Feltham and Ford, op cit n 1, at 17 and 20. In the latter case, Wessels JA 
distinguished between confidential information received from the client and that received from other 
sources such as books, documents and letters (at 20—22). The implication that only information from 
the first-mentioned source is protected is incorrect. 

125 op cit n 37, at 267. 

126 In the Marriage of Magro, op cit n 30, at 375. 
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REPORTS 


Reiterating the Criminal Code 


Simon Gardner* 


In February 1992, the Law Commission issued a Consultation Paper, including a 
draft Bill, on the criminal law.' The Paper contains three main elements. First, it 
_ proposes a comprehensive reform of the present law on non-fatal offences against 
the person. There would be new offences of intentionally causing serious injury; 
recklessly causing serious injury; and intentionally or recklessly causing injury; 
together with renderings of the present crimes of battery and assault. There would 
also be related offences of kidnapping, unlawful detention and such like, along fairly 
familiar lines. The Paper also proposes statutory definitions of ‘intention’ and 
‘recklessness,’ but only for the purposes of these offences and not for general 
application. Second, the Paper proposes a statutory statement of certain general 
principles of the criminal law. These include supervening fault, transferred fault 
and defences, and the defences of duress by threats, duress of circumstances and 
private and public defence. These proposals largely follow the present law, though 
with adjustments as to details. They would be of general application and would not 
be confined to the new offences against the person. Third, the Paper proposes a 
provision on intoxication, but only by way of applying the present rules about drunken 
unconsciousness and drunken mistakes to the offences and defences contained in 
the Paper’s other two elements. 


The Need for the Paper 


The Paper’s proposals would not make an enormous difference in the area of general 
defences, but it is undeniable that they would improve upon the present law on 
offences against the person, which is universally recognised as being devoid of any 
principle. There is, however, little that is new about the proposals. The Commission 
is itself treading familiar ground. A few years ago, the Criminal Law Revision 
Committee produced a Working Paper and later a Report on offences against 
the person,’ and the Law Commission produced similar documents on general 
defences. Then followed the Commission’s two Code Reports of 19855 and 1989,5 
which incorporated the earlier proposals. The present Paper’s proposals once again 


*Lincoln College, Oxford. 


1 Law Commission Consultation Paper No 122, Legislating the Criminal Code — Offences Against the 
Person and General Principles — A Consultation Paper (1992). Numbers in parentheses in the ensuing 
text refer to paragraphs of this Paper. See further A.T.H. Smith, ‘Legislating the Criminal Code: 
The Law Commission’s Proposals’ [1992] CLR 396. 

2 ‘Intention’ embraces not only purpose but also oblique intention (though only of the highest grade, 

ie awareness that in the ordinary course of events the result will occur). ‘Recklessness’ is rendered 

subjectively, as in Cunningham [1957] 2 QB 396. i 

Criminal Law Revision Committee Fourteenth Report, Offences Against the Person (1980) Cmnd 7844. 

Law Commission Working Paper No 55, Defences of General Application (1974); Law Commission 

Report, Defences of General Application (Law Com No 83, 1977). 

5 Law Commission Report, Codification of the Criminal Law (Law Com No 143, 1985). 

6 Law Commission Report, A Criminal Code for England and Wales (Law Com No 177, 1989). 
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take the same line. One might be forgiven for wondering why the Commission feels 
it worthwhile to return to this material, and reiterate the same thinking, for a fifth time. 

One answer is that some litigation has taken place since the previous reviews of 
the area. Above all, in the area of offences against the person there has been the 
decision of the House of Lords in Savage; Parmenter,’ and the Paper displays 
some excitement over this. But this cannot be much of a reason. Savage; Parmenter 
was certainly an eye-catching decision, but only for the reason that, as the Court 
of Appeal had said, it seemed scarcely credible that, over a century after the enactment 
of the Offences Against the Person Act 1861, the mental elements of the main offences 
established thereby should need the attention of that court, let alone of the House 
of Lords. In reality, however, they largely did not. The questions in play were covered 
by precedents binding every court short of the House, and the flurry of litigation 
was at least partly attributable to counsel’s failure to cite all of these.* The House 
of Lords, of course, could have changed the law, but it chose not to. It is clear 
to all that this area of the law is substantively very unsatisfactory; there is a gross 
lack of ‘fit’ between the various offences. But the rules are in exactly the same 
shape as when the Law Commission, and before it the Criminal Law Revision 
Committee, previously reviewed them, identified defects and advocated reforms, 
all along the lines which this Paper simply reiterates. 

The more important explanation for the Commission’s return to the field lies rather 
in a concern to further its project of codifying the criminal law. At first sight this 
may seem unlikely, because the unreconstituted remainder of the criminal law would 
remain in place alongside this proposed enactment, and the idea of a partial Code 
seems something of a paradox. Indeed, the 1989 Report recognised this, stating 
that the minimum initial enactment towards a Code would need to be of the whole 
of the general part, together with as much as possible of the material on specific 
offences.? But it seems that the original project of a comprehensive Code has 
stalled, for lack of will or time on the part of the Government to set about its enactment 
(always assuming, of course, that the Government was impressed by the project 
anyway). This appears to have been perceived as early as January 1990, very soon 
after the publication of the second Report. Attention then began to be given to finding 
ways of pressing ahead notwithstanding. It was suggested at that time that the way 
forward was to concentrate on a particular area. Offences against the person seemed 
the most likely candidate, if only because the current law on the subject is so 
indefensible.'° The present Paper can be seen as the result. The Paper’s initial 
announcements confirm the point." It is surtitled ‘Legislating the Criminal Code,’ 
and its opening paragraph announces that the draft Bill it presents ‘is the first of 
a series that will be introduced to further the Commission’s project for the codification 
of the whole of the criminal law of England and Wales’ (1.1). 

It is important, then, to assess the Paper not merely as a one-off reform exercise, 
but against the standards which are to be expected of a codification project. 


7 [1991] 3 WLR 914. 

8 See J.C. Smith [1992] CLR 290. 

9 Law Commission Report, op cit n 6, paras 3.45—3.48. 

0 See Editorial, ‘Codifying English Criminal Law’ [1990] CLR 141, 142. 
1 Although later passages (eg 1.8-12) are perhaps more guarded. 
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The Formal Aims of Codification 


The Paper’s pedigree in the Code project shows through in the way it justifies its 
proposals primarily on a formal ground. It avoids using the slogan, but it clearly 
shares the earlier Reports’ aim to improve the law’s ‘accessibility, comprehensibility, 
consistency and certainty’ (1.4-7). Acknowledging that these four aims are not ends 
in themselves, however, the Paper offers as justification the argument (also put 
forward in the 1989 Report) that these qualities in the law will conduce to the efficient 
prosecution of alleged criminals (1.5, 1.12). While it is intuitively plausible that 
a law with such qualities will render the criminal process more efficient, it is 
nevertheless regrettable that the Commission has never founded its case on anything 
stronger than that. Moreover, although such efficiency is arguably a worthy goal, 
it should be noted that, in espousing it, the Commission has changed its ground 
since its 1985 Report. Then, ‘accessibility, comprehensibility, consistency and 
certainty” were advertised rather as promoting the liberty of the subject. The Com- 
mission has never explained the shift. If the Commission perceives efficiency of 
prosecution and the liberty of the subject as fully compatible, why has it dropped 
the latter? And if not, why does it give priority to the former? 

Whatever the justification for the four aims, however, the Commission’s efforts 
in the new Paper actually fall short of fulfilling them. Take first consistency. Despite 
itself making an impressive case on grounds of consistency for a unitary defence 
of public defence (prevention of crime), applicable to any offence (20.3), the Paper 
actually proposes to restrict its new formulation of the defence to acts of ‘force,’ 
leaving other applications to the different rules which have grown up in different 
areas (20.5). Indeed, the Paper makes the Commission seem inconsistent on the 
subject of consistency. In the 1989 Report, it had argued that all the serious offences 
should have a fault requirement of either intention or subjective recklessness: anything 
else — such as the existing law — would amount to ‘inconsistency’ and should be 
eradicated.'? In limiting its definitions of fault terms to the non-fatal offences 
against the person, then, the new Paper would obviously preserve what this view 
would designate as ‘inconsistencies.’ The Commission could have acknowledged 
this as the unfortunate, but hopefully temporary, product of legislative exigencies. 
Instead, however, it comments that differences in fault requirements between offences 
are not expected to cause difficulty in practice (2.9). Difficulty in practice (as the 
antonym of prosecuting efficiency) being the Commission’s yardstick, where does 
this leave its earlier view that unifying reform is all-important? And the confusion 
only deepens as the Commission returns to its earlier stance with the Paper’s later 
assertion, justifying its proposal to legislate about defences generally rather than 
for the purposes only of offences against the person, that differences of formulation 
between one offence and another are undesirable (14.3). 

The Paper is also deficient in its promotion of accessibility, comprehensibility 
and certainty. The Paper identifies three main sources of deviance on this score, 
and condemns them all. First, there is judicial legislation, which it finds displayed 
in the present law on offences against the person (7.11). Then there is the leaving 
of normative issues to juries, such as would occur if there were a broad defence 
of ‘reasonable acts done in prevention of crime’ (20.5). Finally, there is prosecutorial 
discretion, which plays a crucial role in the present law of duress in murder (18.16). 


12 Law Commission Report, op cit n 6, para 2.8. 
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It is perhaps not intrinsic to these phenomena that they should render the law 
inaccessible, incomprehensible and uncertain, but it can be conceded that in practice 
there is a modicum of truth in the observation. As the Paper proceeds, however, 
the Commission seems to contradict itself by readmitting all of them. For example, 
two of the new offences would require ‘serious’ injury, and the Commission proposes 
to leave the meaning of ‘serious’ to juries (8.15). The word’s looseness would also 
leave much scope for prosecutorial discretion. Then, at least some of the new 
offences would be negatived by the victim’s consent, but the definition of consent 
and the question when it will be relevant are left to the judges (10.1). Some of the 
new offences could be committed by omission, but the question of what constitutes 
a culpable omission is also left for judicial development (6.1-14). Certain defences 
too are excluded from the Bill’s coverage and left to the judges: in particular, justifi- 
catory necessity (19.6) and prevention of crime other than by force (20.6). Why 
should these areas be excluded from the codification? The idea of a Code on non- 
fatal offences against the person which does not treat of consent seems especially 
strange, and the other topics are entirely akin to the material which the Bill does 
cover. It is hard to resist the explanation that their omission is due to their being 
the least clear areas of the current law. The irony, of course, is that if clarity really 
is the goal, they ought as such to be the first candidates for inclusion. 

Beyond ‘accessibility, comprehensibility, consistency and certainty,’ the Paper 
has one further formal value. This is that the criminal law should be settled 
democratically. In the Commission’s mind, this means that it shuld be established 
by Parliament, rather than by the courts. That is, it should be statutorily enacted, 
and it should be so clear that creative judicial interpretation is neither required nor 
possible (1.6, 7.11). Here too, however, the Paper is inconsistent. As we have just 
seen, there are some substantial matters which the Paper proposes leaving to the 
common law after all: consent, omissions, justificatory necessity, prevention of crime 
other than by force. As it happens, these are all areas in which the issues of public 
policy remain very controversial, so that the democratic deficit in their future judicial 
development will be all the more visible. As to consent, for example, it is obvious, 
even without the recent litigation over sado-machistic sexual practices," that major 
questions of individual liberty are in play. How omissions should be treated depends 
on the degree of concern we expect people to show towards their fellows, which 
came into recent political prominence in the debate over the idea of ‘active citizen- 
ship.’ The question of what acts are permissible in the prevention of crime is an 
aspect of the larger question of the lengths to which the State may go in pursuing 
possible criminals, which is a subject rarely out of the news. And, in necessity, 
the whole idea of holding the conduct justified rather than merely excused is that 
the judges redefine the law of the land (which in the case of a criminal code will 
necessarily mean the prescriptions of Parliament).'* If anything, these are the areas 
on which one would most wish for Parliamentary reflection. The Commission, 
however, proposes that it be denied. 


13 It may be suspected, too, that both juries and prosecutors would in practice be moved by other 
considerations besides the magnitude of pain, disfigurement and disability which the statutory words 
themselves would seem to address; and that this process would be substantially uncontrolled. This 
would further impair the law’s accessibility and certainty. 

14 Brown [1992] 2 WLR 441. 

15 See on this A.J. Ashworth, ‘The Scope of Criminal Liability for Omissions’ (1989) 105 LQR 424; 
cf G.L. Williams, ‘Criminal Omissions — The Conventional View’ (1991) 107 LQR 86. 

16 SeeG.P. Fletcher, Rethinking Criminal Law (Boston: Little Brown, 1978) pp 792—798; S. Gardner, 
‘Necessity’s Newest Inventions’ (1991) 11 OJLS 125, 132ff. 
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Codification and Substance 


The Commission’s earlier efforts on the subject of codification presented themselves 
overwhelmingly in terms of such formal arguments. The impression was almost 
that the Commission did not regard the substantive content of the law as an object 
of much interest in itself. In so far as substantive matters were discussed, the Reports 
claimed in general merely to maintain the present law, though incorporating extant 
reform proposals where relevant. This was never a very satisfactory treatment. In 
reality, the Reports’ proposals involved a substantial, but selective, agenda of change 
in the law. This was never adequately explained, but its principal theme was 
observably to promote subjectivism — in the sense of intention plus recklessness 
defined as awareness of risk — in the matter of fault requirements.” 

The new Paper’s proposals continue in this subjectivist tradition, but its presentation 
of them is something of an advance. As we have seen, it introduces its proposals 
in the same formalistic vein, but before long one begins to find a more explicit 
recognition that a choice is being made as to substance, with the Paper’s frequent 
description of its own thinking as ‘subjectivist’ (eg 7.22, 7.32). And some effort 
is made to justify the preference for subjectivism. Sometimes the justification is 
a defensive one, such as in statements that there is ‘no overriding difficulty’ in proving 
the necessary states of mind (7.23) and that no ‘worked-out demonstration’ has been 
provided of the efficacy of any other theory (7.22). But more positive justifications 
are also offered. The Report states that subjectivism has been the ‘long-standing 
assumption’ of English criminal law (7.22); that ‘it is commonly thought to be unjust 
to punish people for results of their conduct that they neither intended nor foresaw’ 
(7.31); that subjectivism is supported by ‘moral and social arguments’ (7.32); and 
that subjectivism best serves ‘the interests both of justice and of social protection’ 
(7.40). 

This greater openness allows us more readily to assess the Commission’s perfor- 
mance in developing its normative position. Unfortunately, the assessment cannot 
be very favourable. For the proffered justifications in no case extend beyond mere 
assertion. Moreover, in some cases even what is asserted provides little actual 
justification. It can be conceded, for example, that the fact that some position is 
a ‘long-standing assumption’ gives some reason for maintaining it. But this can surely 
be outweighed if reflection suggests a better alternative.'* The Paper comments 
that no worked-out demonstration has ever been provided of the efficacy of any 
alternative to subjectivism. As well as being arguably untrue (criminal damage," 
reckless driving,”° manslaughter! and rape? all currently proceed on rules at 
variance with the Commission’s model of fault, and not everyone is dismayed 
thereby”), this seems unsatisfactory. It is surely the task of a reform agency itself 
to explore the various theories and to give its intelligence to assessing their value. 








17 For these points, see G. de Búrca and S. Gardner, ‘The Codification of the Criminal Law’ (1990) 
10 OJLS 559. 

18 As with the ‘long-standing assumption’ that a husband could not be guilty of rape upon his wife, 
overturned in R [1991] 3 WLR 767. 

19 Caldwell [1982] AC 341. 

20 Lawrence [1982] AC 510. 

21 Newbury [1977] AC 500; Seymour [1983] 2 AC 493. 

22 Morgan [1976] AC 182; Taylor (1985) 80 Cr App R 327 (see S. Gardner, ‘Reckless and Inconsiderate 
Rape’ [1991] CLR 172). 

23 Indeed, the 1989 Report (para 15.12 and Bill clause 89(1)) actually proposed a special mens rea provision 
for rape, reflecting what was seen as the common law rule (see Satnam and Kewal S (1983) 78 Cr 
App R 149). Interestingly, the Report thus compromised itself over the aim of consistency. 
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Well-founded or not, though, the Commission’s burgeoning pride in its subjec- 
tivism has given it perceptibly greater confidence to pursue the dictates of that 
philosophy. For example, reversing the thinking of the 1989 Report, the Paper follows 
Dadson* in allowing a defence of public defence only where the actor knows or 
believes that some unlawful activity is going forward: not where that is in fact the 
case but the actor is unaware of it (20.9). It is presumably for the same reason, 
and again unlike the 1989 Report, that the Commission now declares the law on 
voluntary intoxication to be ‘highly controversial’ (21.1), and proposes to re-examine 
it. (For good measure, the Paper finds other faults with this area of the law. In 
particular, it cites an inability on the Commission’s part to know which crimes are 
of specific intent and which are not.?5 The answer is surely that a requirement of 
intention is always susceptible to a defence of intoxication and that nothing else 
is. The Commission’s remark may reveal not so much that the law is unworkable 
as that the Commission is being — perhaps deliberately in an attempt to bolster 
its subjectivist preference — naive.) 

However, even the Commission’s commitment to subjectivism is not entirely 
consistent. In duress by threats, for example, it would change the law so as to 
withdraw the defence if official protection is available, no matter that the actor 
believes it would be ineffective (18.7). In public defence, the Bill makes clear 
— though the Paper does not draw attention to it — that whilst the circumstances 
are seen through the actor’s eyes, the judgment as to the reasonabless of the force 
used is not (clause 28(1)). And, most interestingly of all, the Paper gives, as one 
of the reasons for excluding homicide from its scope, that the Commission will 
need to rethink the future of what it calls ‘gross negligence’ (ie reckless) manslaughter 
(2.13-14). The Commission’s earlier view (following that of the Criminal Law 
Revision Committee’s Fourteenth Report) was that this offence should be abolished 
as being inconsistent with the tenets of subjectivism. The Paper now records that 
recent transport disasters ‘have reawakened public interest in the possibility of 
charging with manslaughter . . . operators of such services whose gross carelessness 
or inattention to the safety of their passengers causes loss of life ... The concern 
is with cases where it is alleged that, although the operator was not aware of the 
risk, he ought to have been so aware and thus ought to have taken precautions against 
that risk’ (2.13). The tone seems to indicate that the Commission intends to take 
this ‘public interest’ and ‘concern’ seriously. If it is to do so, it will need to think 
more constructively than it has hitherto about ideas which differ from the Commis- 
sion’s favoured subjective account. If it is willing to look, it will discover that the 
case law?’ and the academic writings already contain plenty of suggestions. No 
published Law Commission document has ever come close to doing these arguments 
the justice of presentation, let alone refuted them. 








24 (1850) 2 Den 35. 

25 The Paper also cites the dictum in O’Grady [1987] QB 995 that drunken mistakes fail to exonerate 
not only, as one would expect, in crimes of basic intent but also in those of specific intent. This is 
admittedly inexplicable. According to the Commission, it betokens a fundamental incoherence about 
the whole area of the law. But it could just be an isolated error. 

26 But cf 18.8 for subjectivist doubts. 

27 See above all Quick [1973] QB 910; Majewski [1977] AC 443; Sheppard [1981] AC 394; Caldwell 
[1982] AC 341; Lawrence [1982] AC 510; Bailey [1983] 1 WLR 760; Elliott v C [1983] 1 WLR 939; 
Satnam and Kewal S (1984) 78 Cr App R 149; Taylor (1985) 80 Cr App R 327; Kong Cheuk Kwan 
v R (1985) 82 Cr App R 18; Hardie [1985] 1 WLR 64; Reid [1992] 1 WLR 793. 

28 Selection is invidious, but the following may be regarded as valuable contributions: H.L.A. Hart, 
Punishment and Responsibility (Oxford: Clarendon Press, 1968) ch VI; C. Wells, ‘Swatting the 
Subjectivist Bug’ [1982] CLR 209; J.E. Stannard, ‘Subjectivism, Objectivism and the Draft Criminal 
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The Commission’s Philosophy 


The assumptions and contradictions of this Paper raise larger questions. What in 
fact is the Commission’s philosophy about the shape our law should take? How 
is that philosophy to be derived? 

As we have seen, the Paper contains one explicit statement about the Commission’s 
philosophy: that democracy is coterminous with Parliamentary sovereignty. This 
tenet is not directly concerned with the question of the content of the law, but it 
would naturally predicate a simplistically positivist view on the matter: that the law 
is whatever Parliament enacts it to be. This view may be tenable as regards what 
the law is, but the Law Commission’s principal concern is with what the law ought 
to be — what Parliament ought to enact. In that question, the theory is of only limited 
help. It apparently tells us that all law ought to be statutory, because statute law 
is seen as legitimate and common law not. Indeed, this is the Commission’s starting 
point in its project for a Criminal Code. But the Commission’s work inexorably 
involves its taking a position as to content. This is obvious when the Commission 
announces that it is suggesting reform, but it is equally true even in its codification 
project. There is a recurrent choice, for example, whether to reproduce the exact 
status quo, or to crystallise the fundamental tenets of the common law — and, if 
the latter, what to declare these tenets to be. On these questions of preferred content, 
the simplistically positivist theory — the law is whatever Parliament enacts it to 
be — is neutral. It does not follow that the Commission has no philosophy about 
what the law should be, but it does mean that the philosophy must be derived aliunde, 
and is not integrated with the Commission’s perception of the law as it is. 

What, then, is the Commission’s creed as to the law’s ideal substance? The question 
is not easy to answer. Doubtless some set of values does shape the Commission’s 
thinking, but neither its content nor its foundation has ever been comprehensively 
explained. Much more systematic research would be required to do justice to the 
matter, but an impressionistic suggestion may be ventured that, although the Commis- 
sion’s Papers and Reports generally give some account of the ideas which influenced 
them, that account is rarely as full as it might be. Take the present Paper’s treatment 
of fault — its espousal of subjectivism. It is not so much that conscious considerations 
are concealed, but rather that underlying assumptions are left unexplored: the policy 
reasoning is all tip, no iceberg. There is very little by way of discussion of the ideas 
deployed: very often, one side only of an argument is put. All this makes it hard 
to ponder the validity of the Commission’s views as to the right content for the 
law. That leaves the worry that they are perhaps not as satisfactory as they might 
be but, in any case, the lack of transparency (ironically, something which the present 
Paper and its predecessor Reports strenuously demand for the criminal law) is itself 
a blemish on the performance of a public body. 

But perhaps the Commission possesses no substantive creed of its own for the 
shaping of its recommendations. Perhaps it views its function as rather procedural. 
This would cast the Commission as the organ of a participatory democracy: a channel 
whereby the people at large can participate in the legislative process. There is a 


Code’ (1985) 101 LQR 540; Lord Goff of Chieveley, ‘The Mental Element in the Crime of Murder’ 
(1988) 104 LOR 30; D.J. Birch, ‘The Foresight Saga’ [1988] CLR 4; J. Horder, ‘Cognition, Emotion 
and Criminal Culpability’ (1990) 106 LQR 469; A. Duff, Intention, Agency and Criminal Liability: 
Philosophy of Action and the Criminal Law (Oxford: Blackwell, 1990); J. Gardner and H. Jung, ‘Making 
Sense of Mens Rea: Antony Duff s Account’ (1991) 11 OJLS 559; A.P. Simester, ‘Mistakes in Defence’ 
(1992) 12 OJLS 295; A. Norrie, ‘Subjectivism, Objectivism and the Limits of Criminal Recklessness’ 
(1992) 12 OJLS 45; S. Field and M. Lynn, ‘The Capacity for Recklessness’ (1992) 12 LS 74. 


845 


The Modern Law Review (Vol. 55 


difficulty for this suggestion in the Commission’s apparent view that democracy 
begins and ends with the institution of Parliament. And certainly, Parliament’s general 
neglect of the Commission’s recommendations seems to show that it does not see 
the Commission in this way (unless cynically, as providing Parliament with a façade 
of exposure to participation). But a procedural view of the Commission’s function 
presumably lies behind its system of issuing what was once called a Working Paper, 
but is now — usefully for the theory — called a Consultation Paper, and garnering 
comments thereon before formulating its final Report. There have been aberrations 
such as the ill-judged Report, The Implications of Williams & Glyn’s Bank Ltd v 
Boland,®, which was not preceded by open consultation; and there is danger in 
allowing a long time to elapse between Paper and Report, during which the public’s 
contribution may become stale. On the whole, though, the system has a consultative 
look. 

Even if the idea of the Commission as an organ of participatory democracy is 
accepted, however, it is not merely a passive channel, like a postal service, by which 
the public may gain access to the legislators. It also exercises a controlling function 
over the channel, with a decisive influence on which of the public’s contributions 
emerge at the far end, and how they are presented. Embedded here, then, is the 
issue of the agenda by which the Commission exercises that controlling function 
— and whether that agenda is conformable with a participatory conception of the 
Commission. On this point again, however, it is not easy to judge its performance. 
It is the Commission’s practice to give nothing approaching an exhaustive account 
of responses to consultation, so we have no means of judging its receptiveness to 
them. (This opacity is again not to the credit of the Commission as a public body, 
however it perceives its role.) But what we can look at is the Commission’s receptive- 
ness to ideas thrown up publicly, in the form of judicial and academic utterances 
on the subject-matter of its work, whether or not specifically presented as responses 
to consultation. And on this score, certainly on the evidence of the present Paper, 
there must be some worries. 

The treatment of judicial pronouncements is particularly curious. Although relevant 
decisions are naturally cited, the approach is generally to test their outcomes against 
the Commission’s own chosen thinking, rather than to regard their judgments as 
sources of arguments requiring serious attention for themselves. This, for example, 
is the fate in this Paper of Graham* (18.12); and it is notable that the reasoning 
in Caldwell’ has never been acknowledged by the Commission. Exceptionally, 
however, the Paper does set out the reasoning in Howe? on duress as a defence 
to murder (18.15), and it adduces some foreign cases on intoxication whose reasoning 
is said to be corrosive of the English rule on the subject (21.1). But the Paper’s 
treatment of academic contributions is even more depressing. Commonly, it omits 
reference to them altogether and certainly its thinking seems untouched by them. 
To limit its acknowledgement of the writing on non-subjectivist fault concepts to 
a single reference to two elderly and tangential articles by Sir Rupert Cross 
(7.22),33 for example, is nothing short of scandalous. 





29 Law Com No 115, 1982. 

30 [1982] 1 WLR 294. 

31 [1982] AC 341. 

32 [1987] AC 417. 

33 R. Cross, ‘The Mental Element in Crime’ (1967) 83 LQR 215; ‘Centenary Reflections on Prince’s 
Case’ (1975) 91 LQR 540. For a selection of the more central literature, see n 28 above. 
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Whether one views the Commission’s work in terms of a substantive or a procedural 
philosophy, then, there are doubts whether it is performing satisfactorily. But more 
fundamentally, the Commission has never properly articulated what its chosen 
philosophy might be, nor worked out the implications of its choice. The time has 
surely come for visible reflection and consultation by the Commission about what 
its role should be and about the standards it should observe in performing that role. 
Dare one mention Next Steps, competitive tendering and the Citizen’s Charter? 
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Logical Deductions? Wage Protection Before and After 
Delaney v Staples 


Simon Deakin* 


The Wages Act 1986 swept away the nineteenth-century Truck Acts in favour of 
a new statutory code governing the payment of wages. The result was hailed as 
the replacement of ‘a host of ancient and obsolete laws’ by ‘a comprehensive, easily 
understood, easily enforceable and fairer set of statutory rights concerning deductions 
from all workers, manual and non-manual.’! Few would defend on the grounds of 
legal clarity the Truck Acts of 1831, 1887 and 1896, legislation which Kahn-Freund 
famously described as creating ‘almost insuperable difficulties’ and ‘suffering from 
an incurable logical disease.’? Yet six years on from the passage of the Wages Act, 
the law on deductions is as obscure and ‘illogical’ as ever and, on balance, less 
well equipped than before for the task of ensuring adequate wage protection. 

Laws protecting the right to be paid wages in full — which are conceptually discrete 
from laws laying down minimum rates of pay? — should seek to ensure that wages 
are paid on a regular basis subject only to those deductions which are required or 
authorised by statute, as in the case of income tax or national insurance contributions, 
or which are authorised by the worker for her benefit, as in the case of union dues 
or occupational pension contributions. Deductions for breach of discipline, or for 
bad workmanship, should be regulated by collective bargaining and made only in 
circumstances where the employer can point to damage and where the worker was 
notified upon contracting that such deductions might be made.‘ 

The Wages Act falls a long way short of this ideal. However, even the little 
protection which it appeared to offer to workers had been put in doubt by a series 
of conflicting decisions in the Employment Appeal Tribunal.* The confusion over 
interpretation was particularly unfortunate in the light of the recent rapid rise in 
the number of applications to industrial tribunals under the Wages Act.6 The 
decisions of the Court of Appeal and the House of Lords in Delaney v Staples’ 


*Fellow of Peterhouse and University Lecturer in the Faculty of Law, University of Cambridge. 


1 Kenneth Clarke MP, HC Deb vol 91, col 799, 11 February 1986. 

2 Kahn-Freund, ‘The Tangle of the Truck Acts’ (1949) 4 Industrial Law Review 2, reprinted in Selected 
Writings (London: Stevens, 1978) pp 154—160; the quotations in the text are to be found at p 157 
and refer to the inconsistencies between the 1831 and 1896 Truck Acts. 

3 Now to be found in Part II of the Wages Act 1986, which has replaced earlier wages councils legislation. 

4 See ILO Convention No 95 of 1949 on Protection of Wages. This was denounced by the UK in 1985 
in anticipation of the Wages Act. 

5 Greg May (Carpet Fitters & Contractors) Ltd v Dring [1990] IRLR 19; Barlow v Whittle [1990] 
IRLR 79; Alsop v Star Vehicle Contracts Ltd [1990] IRLR 83; Delaney v Staples [1990] IRLR 86; 
Chiltern House Ltd v Chambers [1990] IRLR 88; New Centurion Trust Ltd v Welch [1990] ICR 383; 
Kournavous v J R Masterton (Demolition) Ltd [1990] IRLR 119; York City & District Travel Ltd v 
Smith [1990] IRLR 313; Foster Wheeler (London) Ltd v Jackson [1990] IRLR 412; Janstorp International 
(UK) Ltd v Allen [1990] IRLR 417. 

6 In 1987—88, applications under the Wages Act represented 1.5 per cent of all applications to industrial 
tribunals; in 1988—89, over 11 per cent; and in 1989—90, over 15 per cent. See “Industrial Tribunals: 
An Update’ (1991) 99 Department of Employment Gazette 303; ACAS, Annual Report (London, 1991). 

7 [1990] IRLR 86 (EAT), [1991] IRLR 112 (CA), [1992] 2 WLR 451 (HL). 
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have cleared up some of these questions of interpretation, without however being 
able to resolve fundamental flaws in the drafting of the Act. 


Deductions under the Truck Acts 


The legislation which preceded the Wages Act is of more than just historical interest. 
This is not only because these supposedly ‘obsolete’ laws anticipated the problems 
which are now arising under the new legislation. In other respects, the common 
law, which continues to be vitally important, retains the influence of restrictive 
nineteenth-century law and practice. 

In the eighteenth and nineteenth centuries, deductions from wages were one of 
a number of practices through which employers limited the contractual wage security 
of agricultural and industrial workers, largely as a device for disciplining and retaining 
labour.* Workers were often employed on long-term, periodic contracts and could 
only claim wages at the end of the payment period, which might be a year or more. 
The courts applied the common law rule against the apportionment of wages and, 
for the most part, declined to allow quantum meruit claims for work done. As a 
result, wages could nearly always be withheld from a departing employee.'° These 
forms of labour control were only partially mitigated by a gradual shortening of 
payment and notice periods to weeks rather than months, and by a process which 
saw the courts begin to construe employment contracts more consistently as indefinite 
rather than periodic hirings, terminable upon a reasonable notice." 

The Truck Act 1831, which consolidated and generalised a series of earlier enact- 
ments, was principally concerned with restricting the payment of wages in kind. 
In doing so, it implicitly regulated deductions. In the words of Keating J in Archer 
v James, ‘the truck system, against which the statute was confessedly levelled, was 
itself a system of stoppage or deduction. Deduct so much for supplies and pay the 
balance of cash, constituted the evil the statute was passed to remedy; nor is it easy 
to perceive how there could be a part payment of goods, or otherwise than in the 
current coin of the realm, without a stoppage or deduction.’!? Section 3 of the 1831 
Act required the payment of ‘the entire amount of the wages earned by or payable 
to’ the worker to be made in the current coin of the realm. The courts, however, 
insisted upon reserving to the common law the question of whether wages were 
due or not under a particular contract. Thus, agreed deductions for the ‘rent’ of 
the employer’s equipment or a part of the cost of heating and lighting the factory 
were not caught by the Act. These were ‘the mode of calculating the amount of 
wages, and nothing more,’ so that the wages ‘payable to’ the worker were the net, 
not the gross amount. !3 





8 See eg Rule, The Experience of Labour in Eighteenth Century England (London: Croom Helm, 1980) 
ch 5; Church, The History of the British Coal Industry Volume 3, 1830—1913: Victorian Pre-eminence 
(Oxford: Clarendon Press, 1986) pp 259-274. 

9 Cutter v Powell (1790) 6 Term Rep 320; and see Barton, ‘Contract and Quantum Meruit: The 
Antecedents of Cutter v Powell’ (1988) 8 Journal of Legal History 48. 

10 See Turner v Robinson (1833) 5 B & Ad 789; Ridgway v Hungerford Market Co (1835) 3 Ad & El 171; 
Saunders v Whittle (1876) 33 LT Rep 816; Boston Deep Sea Fishing & Ice Co v Ansell (1888) 
39 Ch D 339. 

11 See in particular Parkin v South Hetton Coal Co (1907) 98 LT Rep 162. 

12 (1859) 2 B & S 67, 78. In support of this construction, ss 23 and 24 of the 1831 Act specified that 
certain deductions were to be lawful, a provision which would have been unnecessary if ss 1—3 had 
been confined to payments in kind. 

13 Chawner v Cummings (1842) 8 QB 311, 323 (Denman CJ); Archer v James, n 12 above (in which 
the Court of Exchequer Chamber divided equally on the question); Redgrave v Kelly (1887) 5 TLR 447. 
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The same approach to statutory interpretation dictated the courts’ attitude towards 
works rules authorising the abatement of wages for acts of negligence and dis- 
obedience, notwithstanding the attempted clarification of workers’ rights in the Act 
of 1896. This Act required any power to levy a disciplinary ‘fine’ or a deduction 
for bad workmanship to be notified in advance to the worker in a fixed notice or 
written contract; to be proportionate to the loss caused to the employer; to be ‘fair 
and reasonable, having regard to all the circumstances of the case’; and, in the case 
of a fine, to specify the amount to be deducted and the acts and omissions in respect 
of which the deduction could take place.’* The courts nevertheless held that these 
provisions did not regulate contractual terms for the disciplinary suspension without 
pay of employees, because ‘you cannot deduct something from nothing’; ‘such a 
contract is not a contract for any deduction from the sum contracted to be paid since 
no sum was ever contracted to be paid during a period of suspension.’ A term 
authorising deductions could be implied from custom and practice.'* It was not 
until the House of Lords decided Bristow v City Petroleum" in 1988 that the 
intention of the 1896 Act to regulate disciplinary deductions of this kind received 
clear judicial recognition; by which stage the Wages Act 1986 had already come 
into effect. 


The Origins and Revival of the Employer’s Set-Off 


In some instances, it would be unnecessary to point to a specific term authorising 
deductions; the employer could rely instead on the implied right of set-off for general 
breaches of contract. Contrary to what might be supposed from reading Sim v 
Rotherham MBC," this right originated not in the common law of contract but in 
restrictive legislation. Neither the common law nor equity provided a general right 
of abatement!?; it was derived instead from the magistrates’ special statutory juris- 
diction over the employment relationship.” The overwhelming importance of the 
Master and Servant Acts during this period makes it impossible to speak of normal 
contractual principles applying to the employment of industrial and agricultural 
workers.?! The magistrates’ powers to abate the wages of servants who committed 








14 Truck Act 1896, ss 1, 2. S 1 applied to both manual workers and shop assistants; s 2, like the Truck 
Act 1831, applied only to manual workers (‘workmen’: see also the Truck Amendment Act 1887, s 2). 

15 Bird v British Celanese Ltd [1945] 1 All ER 488, 491 (Scott LJ) and 492—493 (Lawrence LJ). 

16 As in Sagar v Ridehalgh [1931] 1 Ch 310, a case decided under the 1831 Act. 

17 [1988] ICR 165. At p 169, Lord Ackner described Chawner v Cummings and Archer v James as 
‘unsatisfactory decisions’ which had been responsible for the ‘clarification’ provided by the 1887 and 
1896 Acts. On the specific question of deductions for rent etc in the knitwear industry, Archer v James 
was reversed by Act of Parliament in the Hosiery Manufacture (Wages) Act 1874, ss 1, 2. 

18 [1987] Ch 216; see further below. 

19 Le Loir v Bristow (1815) 4 Camp 134 (law); Stimson v Hall (1857) 1 H & N 831 (equity); Smith, 
A Treatise on the Law of Master and Servant (London: Sweet, 2nd ed, 1860), at p 120; MacDonald, 
The Law Relative to Masters, Workmen, Servants and Apprentices (Glasgow: McKenzie, 1868), at p 216. 

20 Master and Servant Act 1823, s 3; Master and Servant Act 1867, s 9. Like the Truck Acts, the Master 
and Servant Acts (and later the Employers and Workmen Act 1875) did not regulate the employment 
of managerial, professional or clerical workers. Cf Master and Servant Act 1867, s 2. 

21 See Merritt, ‘The Historical Role of Law in the Regulation of Employment: Absentionist or Inter- 
ventionist’ (1982) 1 Australian Journal of Law and Society 56; Foster, ‘The Legal Form of Work 
in the Nineteenth Century: The Myth of Contract?’ paper presented to the conference on the History 
of Law, Labour and Crime, University of Warwick, September 1983; Tomlins, ‘The Ties that Bind: 
Master and Servant in Massachusetts, 1800—1850’ (1989) 30 Labor History 193. For details of the 
huge numbers of prosecutions under the Master and Servant Acts of 1823 and 1867, see Simon, ‘Master 
and Servant’ in Saville (ed), Democracy and the Labour Movement (London: Lawrence and Wishart, 
1954) pp 160—200; Woods, ‘The Operation of the Master and Servant Act in the Black Country, 
1858-1875” (1982) 7 Midland History 92. 
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the criminal offence of absconding extended to wages which were already due as 
earned,” and a discharge of the contract by the magistrates had the effect of 
cancelling any contractual claim to wages.” Nor did the influence of restrictive 
legislation come to an end with the repeal of the Master and Servant Acts in 1875. 
Under the Employers and Workmen Act 1875, the magistrates’ and county courts 
were given instead a special civil jurisdiction to order workers to pay damages in 
the nature of fines for breaches of discipline and for absenting themselves from 
work.” Magistrates’ courts routinely awarded damages up to the statutory limit to 
their jurisdiction of £10, or awarded a lesser sum without attempting to quantify 
precisely the loss caused to the employer by breach.” 

The relationship between the Truck Acts, the law of set-off and the courts’ special 
jurisdiction to abate wages was unclear both in law and in practice. In Williams 
v North’s Navigation Collieries in 1906, the House of Lords held that the 1831 
Truck Act prohibited set-off for a general breach of contract, even in a case where 
a magistrates’ court had ordered the worker to pay damages to the employer for 
such a breach; this was because ‘set-off outside the court means nothing more than 
a claim of deduction and retention.” Yet five years later the Williams decision 
was effectively neutralised in Keates v Lewis Merthyr Consolidated Collieries, 
in which the House of Lords held that the magistrates’ or county court could make 
the deduction on the employer’s behalf under the specific powers to order a set-off 
conferred by section 3(1) of the Employers and Workmen Act. This restrictive 
legislation was not repealed until the 1970s,” although its use appears to have died 
out after about 1945.3% 

The Truck Acts made no specific reference to the practice of non-payment of 
wages following an employee’s departure from employment without giving notice. 
Section 11 of the Employers and Workmen Act 1875 did restrict such a set-off to 
‘the amount of damage (if any) which the employer may have sustained by reason 
of such absence or leaving work,’ but it only applied to women and young persons 
in factory employment and was given a restrictive interpretation.?! Section 11 was 
a half-hearted attempt to regulate the common practice of withholding wages which 
had already accrued from workers who quit in the middle of the payment cycle. 
The courts only slowly came round to the view that employers should have to prove 
breach of contract and damage by the employee in order to justify withholding wages 
already earned but not yet paid.* 





22 Rv Biggins (1862) 5 LT Rep 605. 

23 Lilley v Elwin (1848) 11 QB 742. 

24 Employers and Workmen Act 1875, s 3. For evidence that courts continued to regard these powers 
as conferring a quasi-criminal jurisdiction, see Woods, op cit n 21, at p 98. 

25 Seeeg Bowes & Partners v Press [1894] 1 QB 602; Ayline v London & India Docks Committee (1893) 
9 TLR 409. 

26 On the practice of using the threat of the magistrates’ courts to make workers pay disciplinary fines 
during this period, see Church, op cit n 8, at p 271. 

27 [1906] AC 136, 146 (Lord Atkinson). 

28 [1911] AC 641. Strangely, Williams was not cited in this case. A lower court decision which anticipated 
Keates was Buxton Line Firms v Howe [1900] 2 QB 233; here, the supremacy of the Employers and 
Workmen Act over the Truck Acts was made more explicit. 

29 Statute Law (Repeals) Act 1973, Sched 1. 

30 In the 1920s, the development of collective bargaining was said to have rendered the Act ‘practically 
a dead letter’ (see Tillyard, Industrial Law (London: A & C Black, 2nd ed, 1928) pp 328—329); but 
see the use of the Act as late as Nokes v Doncaster Amalgamated Collieries [1940] AC 1014 and 
Dorman, Long & Co Ltd v Carroll (1945) 173 LT Rep 141. 

31 Gregson v Watson (1876) 34 LT Rep 143. 

32 See Walsh v Walley (1874) LR 9 QB 367. 

33 See Warburton v Heyworth (1880) 6 QBD 1; Parkin v South Hetton Coal Co (1907) 98 LT Rep 162; 
George v Davies [1911] 2 KB 445. 
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When the employer’s right of set-off was recently revived, it was presented as 
just one aspect of a wider common law principle. Because the employees in these 
cases were professional or clerical workers, the Truck Acts, still then in force, did 
not apply. But even assuming that ‘the nature of equitable set-off makes it very 
difficult ... to argue that employment contracts in general ought to be excluded 
from its operation,’ there must still be both breach and damage; equitable set-off 
can have no application in a case where damages are nominal only.** Scott J’s 
careful delineation of the issues in Sim was, however, passed over in favour of a 
blunter version of ‘no work, no pay’ in the Miles and Wiluszynski cases: if the 
employee refuses in advance to perform even a portion of her duties, the employer 
is entitled to withhold payment either in part or in full for the period in question, 
on the basis that the employee has not rendered the performance necessary to claim 
the wages or salary in an action for the agreed sum.** This obviates the need for 
the employer to show damage; an unmistakable (if apparently unconscious) echo 
of the restrictive nineteenth-century legislation. 

The doctrinal basis of the wider version of ‘no work, no pay’ is far from clear.” 
General contractual principles would suggest that an employer is not entitled to receive 
the benefit of substantial performance without paying for it, and that he only has 
a set-off or a counter-claim for damages if he can prove loss.” It has been clear 
since at least the turn of the century that the common law of employment knows 
no doctrine of automatic forfeiture of wages for breach of contract.** It is therefore 
doubtful whether the wider version of ‘no work, no pay’ has any application in 
cases not arising out of industrial action.» 


The Impact of the Wages Act 


If the Truck Acts were always read subject to the common law, the Wages Act 
1986 goes a step further by explicitly permitting deductions in one of two situations: 
first, where the employee has given his prior written agreement to the deduction; 
and second, where the employer has some statutory or contractual authority to make 
it. In the first case, the written agreement must precede the event or conduct of 
the employee which triggers the deduction.*! In the second case, however, the 
employer is simply obliged to notify the employee in writing that he has the required 
authority before he exercises it — not necessarily before the event occurs which 
gives him the occasion to do so. Given the courts’ penchant for discovering 





34 Sim v Rotherham MBC [1987] Ch 216, 261—262. 

35 Miles v Wakefield MDC [1987] AC 539; Wiluszynski v London Borough of Tower Hamlets [1989] 
IRLR 259. 

36 Fora discussion which preceded Miles, see Napier, ‘Some Aspects of the Wage-Work Bargain’ [1984] 
CLJ 337 and, for more recent accounts, McMullen, ‘The Legality of Deductions from Strikers’ Wages’ 
(1988) 51 MLR 234, and Smith, ‘““Part Work No Pay?” The Obligation to Pay Wages for Part 
Performance of Contracts of Employment’ (1989) 2 Australian Journal of Labour Law 91. 

37 See Hoenig v Isaacs [1952] 2 All ER 176, in particular the judgment of Denning LJ. The amount 
of loss an employer suffers in the event of partial industrial action is likely to be at least the cost 
of employing a substitute (NCB v Galley [1958] 1 WLR 16) or a similar proportion of the employee’s 
wages. 

38 See Freedland, The Contract of Employment (Oxford: Clarendon Press, 1976), at p 229. 

39 See Napier, ‘Industrial Action and the Payment of Wages’ (1990) 131 SJ 1230, at p 1233. 

40s 1(1). The question of what is a relevant statutory authorisation was discussed in McCree v London 
Borough of Tower Hamlets [1992] IRLR 56. 

41 s (b). 


42 s 1(1). If the employer is relying on a written contract term, he must give the employee a copy of 
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implied duties of co-operation and other diffuse obligations in the contract,* this 
gives very little protection to the employee. Only if a contract term is varied (as 
opposed to being ‘discovered’) after the commencement of employment is there 
an obligation to notify the employee of the effect of its terms in advance of the 
. conduct or event in question occurring.“ Moreover, the deduction may relate to 
an act which took place in the distant past; there is a twelve month time limit only 
in the case of retail workers, and only then in the case of deductions for cash shortages 
and stock deficiencies to which the Act sets certain upper limits.* 

Although in contrast to the Truck Acts the pre-notification requirement applies 
to all employees, both manual and non-manual, and to some self-employed 
workers,“ it significantly does not apply to any case involving industrial action.“ 
The remedy for breach of the Act is an application to an industrial tribunal for the 
restitution of the amounts in question; the employer is then precluded from suing 
for the sums by any other legal means, such as an action in contract. 

The provisions of section 1 of the Act cut awkwardly across the employer’s 
statutory duty to issue a written statement of terms under section 1 of the Employment 
Protection (Consolidation) Act 1978 (EPCA). This statement must be issued within 
thirteen weeks of the start of employment and must specify (amongst other things) 
the rate of remuneration, the method of calculating wages, the intervals at which 
remuneration is paid and (except in the case of firms employing fewer than 20 
employees) certain information on any relevant disciplinary procedures. However, 
the remedy for breach of this provision is, at best, only the amendment of the statutory 
statement by the tribunal. The employer is also under an obligation to give details 
of any deductions in the itemised pay statement required by section 8 of the EPCA, 
on pain of being required to repay the amounts in question,” but this statement 
may be issued on the pay day itself and so does not give the employee any greater 
protection than section 1 of the Wages Act. 


The Application of the Act to Non-Payment upon Termination 
of Employment 


All the major cases under the Wages Act reported so far have concerned claims 
brought by employees after they resigned or were dismissed. One reason for this 
is the weakness of the statutory unfair dismissal jurisdiction — employees cannot 
bring a claim for dismissal compensation if they have less than two years’ continuous 
employment, or if they cannot show that they were dismissed from employment 





it before making the deduction: s 1(3)(a). If he is relying on the ‘effect’ of a term or upon an implied 
or oral term, he must give the worker written notification prior to making the deduction: s 1(3)(b). 
S 1(3)(b) was apparently overlooked in Pename v Paterson [1989] IRLR 195. 

43 Notably in Sim, above, and in Cresswell v Board of Inland Revenue [1984] IRLR 190. 

44 Wages Act, s 1(4)(a). See York & City District Travel v Smith, above. 

45 See s 2. Even these limits do not apply to the final payment of wages: s 4. 

46 Sees 8(1), (2). 

41 s 1(5)(e). 

48 s 5(1)(a), (4)(a), (7); and see Potter v Hunt Contracts Ltd [1992] IRLR 108. 

49 PCA, s 11(6); see Mears v Safecar Security Ltd [1982] IRLR 183. It should also be noted that, 
in contrast to the Wages Act, these provisions only apply to employees normally employed for sixteen 
hours per week (or eight hours in the case of those employed for five years or more): EPCA, s 146. 

50 EPCA,s 11(8)(b). This jurisdiction is preserved by the Wages Act (s 6(2)). The applicant may therefore 
proceed under both Acts, but the total he can recover in respect of any one deduction may not be 
more than the amount of that particular deduction (Wages Act, s 6(2)). 
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within the meaning of section 55 of the EPCA. For those who do qualify, the 
compensation remedy is subject to an upper limit so that it is not necessarily an 
effective basis for claiming unpaid accrued wages or pay in lieu of notice.*' There 
is no upper limit to claims under the Wages Act.’ 

In Delaney v Staples, the applicant was summarily dismissed from a recruitment 
agency, and claimed payment of outstanding commission of £18 and accrued holiday 
pay at the date of dismissal of £37.50. She also claimed recovery of £82 as wages 
in lieu of notice which her employer had refused to pay, on the ground that she 
had broken the contract by removing confidential information. Both her claims failed 
in the EAT; the Court of Appeal allowed an appeal in relation to the outstanding 
sums, but not the payment in lieu of notice. An appeal on the latter point has now 
been heard but rejected by the House of Lords. 

The claim for wages already earned was previously the subject of disagreement 
between different divisions of the EAT. According to Wood J, the tribunal had no 
jurisdiction in cases of total ‘non-payment,’ as opposed to partial ‘deduction.’ 
This arcane distinction was rejected by Nicholls LJ in the Court of Appeal: section 
8(3) of the Act clearly says that anything less than full payment of an amount due 
on a particular occasion is deemed to be a deduction for statutory purposes. This 
includes a complete refusal to pay. The alternative ‘hardly seems sensible.’ It 
may be added that if Wood J’s interpretation were correct, the employer would 
have a unilateral power to take the case outside the Act by denying any liability 
to pay, as opposed to withholding a part of a greater sum. 

It is now clear that as part of its statutory jurisdiction, the tribunal must decide 
certain questions of common law liability. After all, under section 1, unless the 
employee has formally agreed to the deduction in writing, an employer must have 
statutory or contractual authority to make a deduction. It is therefore incorrect to 
say that the tribunal has no jurisdiction ‘if it is simply a contractual issue of whether 
any sum is due.’ The tribunal must examine the substance, contractual or other- 
wise, of the non-payment or deduction," as well as the failure to comply with the 
formalities laid down by the Act.’ 

However, on the second part of the claim in Delaney v Staples, the courts opted 
in favour of a narrow reading of the Act which excludes notice payments from its 
scope. The Act itself is unclear, although it does contain a broad definition of ‘wages’ 
which covers ‘any sums payable to the worker by his ernployer in connection with 
his employment, including (a) any fee, bonus, commission, holiday pay or other 





51 EPCA, ss 73 and 74; see O’Laoire v Jackel International Ltd [1990] IRLR 70. 

52 Some cases have involved considerable sums; Barlow v Whittle involved a claim for over £7,000. 
The limit to the compensatory award under EPCA, s 74 is currently £10,000. 

53 This view was expressed by the EAT presided over by Wood J in Barlow v Whittle, Alsop v Star 
Vehicle Contracts and Delaney; the contrary view was expressed by the Scottish EAT in Kournavous 
v Masterton and by a different division of the English EAT in May v Dring. 

54 [1991] IRLR 112, 115. 

55 per Wood J in Alsop v Star Vehicle Contracts [1990] IRLR 83. It is interesting, but strictly irrelevant, 
that this interpretation of s 8(3) was advanced by the government when it was introduced as an 
amendment on the Third Reading of the Bill. See Kenneth Clarke MP, HC Deb vol 91, col 799, 
14 May 1986. 

56 The same is true of deductions for alleged overpayments under s 1(5)(a): the tribunal is required to 
see whether the employer had an independent legal right to recover the money. If not, he will have 
breached the Act. See Home Office v Ayres [1992] ICR 175. 

57 A worker can still bring a common law claim instead and may have to if the three month limitation 
period under the Act has expired. S 6 of the Act gives the tribunal exclusive jurisdiction over the 
statutory claim only: Nicholls LJ, [1990] IRLR 112, 114; see also Rickard v P.B. Glass Supplies 
[1990] IRLR 150. 
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emolument referable to his employment, whether payable under his contract or 
otherwise’ (emphasis added).** According to Lord Browne-Wilkinson, however, 
‘the provisions of the Act cannot be made to work if payments in lieu were included 
in the word “wages” .’ Because notice payments take the form of damages for breach 
of contract, there is no fixed date upon which they fall due, thereby making it 
impossible to calculate the ‘occasion’ when wages became payable under section 
8(3) and the date from which the three month time limit for bringing an action starts 
to run under section 5(2)(a). The date of dismissal cannot be the appropriate date 
for this purpose, since at that point it is not known whether damages will be reduced 
by factors relating to subsequent mitigation of loss by the worker, who accordingly 
has no ‘contractual or other right’ to the payment in lieu ‘at any time prior to 
judgment.’ 

Thus, apart from payments specifically mentioned in section 7(1), ‘wages’ are 
now confined to payments in respect of work done, or to be done, under a subsisting 
contract of employment. A lump sum paid to the employee at the start of ‘garden 
leave’ is advance wages because the contract is still subsisting, but sums paid or 
payable in respect of termination are now outside the Act, whether they are the 
result of a contract term providing for payment in lieu, a special agreement to that 
effect or simply damages for-breach of contract by the employer.” 

The Act has been ‘made to work’ only by severely restricting its potential scope 
and by limiting as far as possible its impact upon the common law of employment. 
The common law is notoriously ineffective in protecting the employee’s expectations 
of contractual performance, in particular by drastically confining any damages claim 
he might have for summary dismissal, while providing the employer with powerful 
remedies, such as the implied set-off, to counter breach by the employee. Lord 
Browne-Wilkinson thought it ‘impossible’ to argue that the Act might have upset 
this common law balance of power ‘by a side wind.’ However, Delaney is an 
invitation to the employer to profit by his wrongful act in terminating the contract 
without giving notice. It also perpetuates a division of jurisdiction between the 
tribunals and the regular courts which the judges themselves have described as 
‘unsatisfactory,’ ‘wasteful of time and money’ and as ‘[bringing] the law into 
disrepute.’*' This difficulty would only be partially solved if the Lord Chancellor 
were to exercise his powers under section 131 of the EPCA to extend the jurisdiction 
of industrial tribunals to cover breach of contract claims arising out of termination 
of employment. This has been under consideration for some time®; but it should 
be remembered that section 131 does not enable tribunals to hear any common law 
claim for payment arising from the contract of employment: the order can only cover 
contract claims which arise out of or remain outstanding on termination, or which 
co-exist with another statutory claim under the EPCA. 


58 s7(1). Cf s 4(1)(b) which, for purposes connected with retail workers only, states that payments in 
lieu are part of the final instalment of wages. Surprisingly, Lord Browne-Wilkinson did not consider 
this to be relevant for the more general interpretation of the Act: [1992] 2 WLR 451, 457—458. 

59 [1992] 2 WLR 451, 458—459. See also Nicholls LJ, [1990] IRLR 112, 116 and, on the question of 
damages for failure to give notice, Gothard v Mirror Group Newspapers [1988] IRLR 396. 

60 Nicholls LJ, [1990] IRLR 112, 117. 

6l per Lord Browne-Wilkinson, [1992] 2 WLR 451, 459. 


62 The government has recently announced an intention to consult on this question: see the Whité Paper, da 


People, Jobs and Opportunity, Cm 1810, March 1992. foe 
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Does the Act Regulate Set-Off and Terms for Deductions? 


By removing notice payments from the scope of the Act, Delaney preserves the 
employer’s right of set-off free of statutory regulation in an important area. Lord 
Browne-Wilkinson regarded this as a reason for adopting his narrow interpreta- 
tion. In respect of payments which do come under the Act, the relationship 
between the statutory protections and the employer’s common law rights of deduction 
and retention remains unclear. Section 1(3) appears to allow an employer to rely 
upon either an implied term or an implied right of set-off as the basis for a deduction 
only as long as his right is notified to the worker in advance of the deduction under 
section 1(1)(a).* However, as with the Truck Acts, the ‘wages’ which the Act pro- 
tects are sums ‘properly payable,’ a formula which would appear to open the door 
to the familiar common law restrictions on the scope of the statutory protection. 
It would have been better if the Act had provided a definitive list of lawful deductions, 
thereby excluding the rest whether or not they had a contractual justification.© 
Remarkably, the Act does tighten up the formula of wages ‘properly payable’ — 
but only in the special case of retail workers. For them, section 2(4)—(5) provides 
that the ‘wages payable’ on any pay day are the gross wages which would have 
been payable but for the deduction for a cash shortage or stock deficiency, and that 
any such shortfall will be treated as a deduction under the Act. There is no such 
formula in section 1 and, for this purpose, section 8(3) defines a deduction as a 
deficiency in the ‘total amount of the wages that are properly payable by him to 
the worker on that occasion (after deductions).’ 

The only judicial statements on this issue so far were made in Chiltern House 
v Chambers, where the EAT said, obiter, that an employer would not be able to 
avoid the formal requirements of section 1 of the Act by claiming that a deduction 
was made to meet a future damages claim. The Act specifically authorises a 
deduction to be made following a court order for the payment by the worker of 
breach of contract damages (or some other sum) to the employer®’; by implication, 
this must mean that set-off in anticipation of a court hearing is subject to the pre- 
notification requirement. If any other line were to be taken, the Act would be 
practically a dead letter. If the Act does not bite in a case where the employer has 
an implied common law right to make a deduction but has failed to comply with 
the pre-notification requirements of the Act, then it is difficult to see what, if any, 
substance these statutory requirements add to the common law. If section 1 is 
outflanked in this way, the only remaining possibility of protection will depend upon 
the uncertain application of section 3 of the Unfair Contract Terms Act® or, 
alternatively, the equitable jurisdiction to strike down contractual penalties. 








63 [1992] 2 WLR 451, 458—459. 

64 See n 42 above. 

65 As in the Hosiery Manufacture (Wages) Act 1874, s 1. 

66 [1990] IRLR 88, 90. 

67 Wages Act, s 1(5)(f). Even then the worker must give his prior consent to any deduction in writing. 

68 See Goriely, ‘Arbitrary Deductions from Pay and the Proposed Repeal of the Truck Acts’ (1983) 
12 ILJ 236 and, for a recent decision holding that s 3 of UCTA could be applied to a term in a contract 
of employment, Micklefield v SAC Technology Ltd [1990] IRLR 218. 

69 See Kahn-Freund, op cit n 2, at pp 158—159. 

70 Industrial action requires special treatment: see Ewing, The Right to Strike (Oxford: Clarendon Press, 
1991) ch 3. 
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The Same Old Story? 


Even on the most favourable of interpretations, the Wages Act would not have 
achieved its stated:purpose. A rational law of wage protection is, nonetheless, an 
entirely plausible objective. It would not be difficult to amend the Act in order to 
restore and generalise the type of substantive protections contained in the Truck 
Act 1896. The right to wages should be expressed as a right to the agreed wage 
(including notice pay), regardless of the employer’s implied set-off and other common 
law rights of abatement, and subject only to an exhaustive list of deductions specified 
in the Act.” If it was felt necessary to make provision, in the interests of flexi- 
bility, for derogations from the basic statutory standards, these should be made the 
subject of collective not individual bargaining and should not be legally valid unless 
agreed with an independent trade union.” 


More generally, the lesson of the Wages Act is the need to avoid constructing 


social legislation on the shaky foundations of the common law.” This does not 
necessarily mean abandoning the concept of contract. The hierarchical model of 
employment, with wide-ranging powers reserved for the employer, perhaps owes 
less to contract than to the restrictive industrial legislation of the nineteenth century, 
whose values still permeate the common law.” In contrast, modern social legis- 
lation has so far achieved only a partial ‘contractualisation’ of the individual 
employment relationship.” 


The Press, Children and Injunctions 
Moira Wright* 


The proper balance to be struck between freedom to speak out on matters of public 
concern and privacy for family affairs continues to trouble the courts. The recent 
decision of Re W (Wardship) (Publication of Information)' (hereafter Re W), 
which arose out of the exercise of the wardship jurisdiction, examined once again 
current attitudes to these frequently conflicting ideals and revealed a reassuring judicial 
sensitivity in the attempts of the court to reconcile the interests of all the parties 
concerned. It affirmed the views of Butler-Sloss LJ in 1990 in Re M and N 
(Minors)? and echoed the sentiments of Sir John Donaldson MR that press freedom 
to report on events which might be of general public interest and concern should 
not be lightly interfered with.? 
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See Goriely, op cit n 68. 

See Mückenberger and Deakin, ‘From Deregulation to a European Floor of Rights’ (1989) 3 Zeitschrift 
für ausländisches und internationales Arbeits- und Sozialrecht 157, at p 186 et seq. 

See above, pp 850—852. 

See Merritt, op cit n 21. 


*Faculty of Law, University of Birmingham. 
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Re W (Wardship) (Publication of Information) [1992] 1 FLR 99. 

Re M and N (Minors) (Publication of Information) [1990] 1 FLR 149. 

Attorney-General v Guardian Newspapers (No 2) [1988] 3 All ER 545, at 600: ‘It is because the media 
are the eyes and ears of the public. They act on behalf of the general public. Their right to know 
and their right to publish is neither more nor less than the right of the general public. Indeed, it is 
that of the general public for whom they are trustees.’ 
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This issue has been debated with a new urgency in recent years in the wake of 
the disclosures of child abuse in Cleveland when many children were parted from 
their parents on doubtful evidence of sexual abuse. In the pre-Children Act era, 
the main forum for the debate was the wardship court, as local authorities frequently 
sought the aid of the wardship jurisdiction as a prelude to making long-term decisions 
about the child. Although this course of action is now effectively closed to local 
authorities,* the exercise of judicial discretion in determining the correct balance 
between the two interests will continue to be significant. As will be explained later 
in this note, it is likely that resort to the inherent jurisdiction of the High Court 
will still be the appropriate means of seeking an injunction to curb press freedom 
to publish information about a child, when no other relief is being sought from the 
court. The inherent jurisdiction will also be invoked when the protection sought 
falls outside the restraints on publication of family proceedings in magistrates’ courts 
imposed by the Children Act itself.5 This will occur either because the child 
demands more comprehensive protection than is provided for by the Act,® or 
because the proceedings are being heard in one of the higher courts. Although in 
future the majority of section 8 applications and care cases are likely to originate in 
the magistrates’ courts, it is recognised that many will not, either because of their 
complexity or because of delays, while others will be appealed to the higher 
courts.” 

Re W° concerned an appeal by Mirror Group Newspapers against an injunction 
issued by Douglas Brown J restraining them from publishing a story about a male 
ward of court. They wished to report and comment on the placement, by the London 
Borough of Southwark, of a severely sexually abused boy of 15 with two foster 
parents who had a long-standing homosexual relationship. The boy himself had a 
history of homosexual relationships with older men and was in the care of the London 
Borough and subject to a wardship order made in 1990. There was concern that 
the placement had been made in the face of objections from the boy’s mother (whom 
it was agreed was not in a position to offer the boy a home) and without the 
knowledge, and consequently the consent, of the wardship court. Douglas Brown J 
was of the view that any publicity about the case might result in the boy being 
identified and this justified a wide order restraining publication altogether, including 
an article which commented in general terms on the policy of the Council in arranging 
placements. On appeal, it was held that although the judge had not erred in law, 
he had nevertheless erred in the exercise of his discretion, and a unanimous Court 
of Appeal (Neill LJ, Balcombe LJ and Beldam LJ) overruled the terms of the order, 
permitting publication but subject to restrictions aimed at protecting the identity 
of the boy. 

The significance of the decision lies in the seven guidelines put forward by Neill 
LJ which restate the principles, drawn from earlier decisions, which should inform 
the court in these cases.? The role of the court is to perform a balancing exercise, 
weighing issues of confidentiality and family privacy against freedom of speech 
and the public right to be informed on matters of public interest. Inevitably, the 
balance to be drawn between these two ostensibly conflicting principles is a nice 


Children Act 1989, s 100. See ns 56 and 57 infra. 

The provisions are discussed more fully at p 863 of this article. 

Children Act 1989, s 97. 

The movement of cases between the different levels of courts is discussed by Bainham, Children and 
the New Law (1990) ch 8, at 181—185. 

supra. 

At 101—102. 
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one.'° Determining whether a story should be told, and if so how much of it, is 
frequently a very difficult decision to reach. Much then turns on the court’s perception 
of the nature of the freedoms and rights it is purporting to uphold, and the relative 
weight it affords them. 

It appears to be almost axiomatic to the judicial mind that freedom of speech should 
be upheld wherever possible. Indeed, Neill LJ’s first principle is that the court will 
attach great importance to safeguarding the freedom of the press and, implicitly, 
freedom of speech" (which is a little curious given that proceedings concerning 
children will almost inevitably be conducted in closed court and the press excluded 
in the interests of the confidential nature of the proceedings and the privacy of the 
child). Free speech is afforded extra significance by Article 10 of the European 
Convention on Human Rights. Article 10(1) provides that ‘Everyone has the right 
to freedom of expression. This right shall include the freedom to hold opinions and 
to receive and impart information and ideas without interference by public authority 
and regardless of frontiers.’ Article 10(1) is qualified by Article 10(2), the freedom 
being subject to such limitations ‘as are prescribed by law and are necessary in a 
democratic society.’ 

The importance of free speech in family proceedings has been affirmed by the 
Court of Appeal on several occasions in recent years. In Re M and N (Minors),"4 
Butler-Sloss LJ stated that the freedom of the press is a fundamental doctrine in 
English law which has long been assiduously guarded by the courts. As in Re W, 
the case arose out of the desire of a newspaper to question the policy of a local 
authority, on this occasion in relation to the removal of two small children from 
their foster parents on suspicion of sexual abuse, without any prior consultation 
or even notification of their intended action. The Court of Appeal permitted publi- 
cation of the story, but subject to restraints on the publication of information which 
might lead to the identification of the children.’ 

The least equivocal support for press freedom and freedom of speech in cases 


10 The justification for the general rule of publicity for the judicial process in English law is explained 
by Lord Diplock in Attorney-General v Leveller Magazine [1979] AC 440, at 449: ‘If the way that 
the courts behave cannot be hidden from the public ear and eye, this provides a safeguard against 
judicial arbitrariness or idiosyncracy and maintains the public confidence in the administration of justice 
... However, since the purpose of the general rule is to serve the ends of justice, it may be necessary 
to depart from it where the nature or circumstances of the particular proceedings are such that the 
application of the general rule in its entirety would frustrate or render impracticable the administration 
of justice or would damage some other public interest for whose protection Parliament has made some 
statutory derogation from the rule.’ 

11 It is beyond the scope of this note to explore the nature of the right to freedom of expression in any 
depth, but see further Barendt, Freedom of Speech (1985), particularly Chs 3 and 11; Ronald Dworkin, 
A Matter of Principle (1986) Ch 19; Alan Boyle, ‘Freedom of Expression as a Public Interest in English 
Law’ (1982) Pub Law 574. 

12 This Article was subject to interpretation by the European Court in Sunday Times v UK (the Thalidomide 
case), (1978) 2 EHRR 245. 

13 See for example Lord Scarman in Re F [1977] 1 All ER 114, at 125: ‘We have no written constitutional 
tule like the First Amendment to the constitution of the United States of America guaranteeing freedom 
of speech and freedom of the press, but, unless and until Parliament by enactment intervenes, the 
fundamental constitutional rule is surely in the common law as it is in the American Constitution and, 
as Lord Shaw reminded us, it is one by which our courts must stand.’ More recently, in Re X, Y 
and Z (Wardship: Disclosure of Material) [1992] FLR 84, at 98, Waite J commented that ‘the newspaper 
is therefore entitled to begin with the advantage that its application should be viewed benevolently 
and not defensively, and to have its appeal to important public advantages such as press freedom and 
informed justice taken seriously.’ 

14 [1990] 1 FLR 149, at 159. 

15 Sensitivity towards press freedom and freedom of speech was also apparent in Re C (a Minor) (Wardship: 
Medical Treatment) (No 2) [1989] 2 All ER 791. 
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concerning children is to be found in the judgment of the court in Re X.'* Here, 
Sir John Pennycuick said ‘specifically it seems to me, the court must hold a proper 
balance between the protection of the ward and the right of free publication enjoyed 
by outside parties and should hesitate long before interfering with the right of free 
publication.’ In this case, wardship proceedings had been started for the sole 
purpose of obtaining an injunction to restrain the publication of a book which 
contained a chapter describing the early life of the ward’s father: it was felt that 
these passages would be deeply distressing to the child should she come to read 
them. Nevertheless, no order was made, on the ground that to do so would be to 
interfere too greatly with the principle of freedom of speech, even though it was 
conceded that the child was likely to be damaged by the disclosures. Lord Denning 
commented that freedom of speech amounts to ‘freedom not only for those statements 
of opinion of which we approve, but also for those of which we most heartily 
disapprove.’'* In truth, Re X is something of a special case and the almost unquali- 
fied support found there for freedom of speech has not been repeated in later cases. 
What distinguishes it is that in Re X the proposed publication did not arise out of 
any proceedings concerning the child. To this extent, the decision adds credence 
to the view that it is very difficult to sustain an action on the basis of a right to 
privacy or a right to be let alone per se. In this respect, reliance on the wardship 
jurisdiction fares little better than an action in tort.” As Markesinis has pointed 
out,”! the decision is surprising in that the child might easily have been protected 
as so little alteration to the book would have been required of the publishers had 
her claim to privacy been upheld. 

The main justifications for safeguarding free speech in the context of children’s 
litigation appear to be twofold. First, the court appears anxious to uphold a right 
on the part of the public to be informed on matters of public interest and, second, 
the court appears to view press publicity as a safeguard against abuse of power. 

The legitimacy of the interest of the press in wards of court was acknowledged 
in the Cleveland Report.” Not least, the press played a significant role in question- 
ing the possible abuse of the powers of social workers in parting children from their 
parents or foster parents on what often appeared to be somewhat flimsy evidence.” 
It was important that the press was not inevitably gagged by the existence of wardship 


16 Re X (a Minor) (Wardship: Restriction on Publication) [1975] 1 All ER 697. 

17 ibid at 706. 

18 At 704. 

19 In Re M and N (Minors) [1990] 1 FLR 149, at 159—160, Butler-Sloss LJ refers to Re X as a most 
unusual case: ‘To make a child a ward of court to protect her from a publication not directed at nor 
identifying her undoubtedly extended too far the limits of wardship and restrictions upon publication. 
Nor will the court normally protect a child from publicity unconnected with the court proceedings 
relating to the child.’ The same views are apparent in Re L [1988] 1 All ER 418 and from Balcombe 
LJ in Re W [1992], at 103: ‘Re X makes it clear that it will be a wholly exceptional case where publication 
is prohibited in order to prevent the ward being harmed by himself reading the publication in question.’ 

20 For analyses as to how English law currently stands in relation to recognising a right to privacy, see, 
inter alia, Siepp, ‘English Judicial Recognition of a Right to Privacy’ (1983) 3 OJLS 325; Markesinis, 
“Our Patchy Law of Privacy — Time to do Something About It’ (1990) 53 MLR 802; Markesinis, 
‘The Right To Be Let Alone Versus Freedom of Speech’ (1986) Pub Law 67; and Markesinis, ‘The 
Calcutt Report Must Not Be Forgotten’ (1992) 55 MLR 118. 

21 ibid (1986) Pub Law 67, at 74 et seq. 

22 Report of the Inquiry into Child Abuse in Cleveland (HMSO, 1987) Cmnd 412. 

23 Aggrieved parents too sought the freedom to tell all when they felt they had been unjustly dealt with 
by the Social Services: Re W and Others (Wards) (Publication of Information) [1989] 1 FLR 246. 
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proceedings in respect of the children concerned. Conversely, it was also clearly 
in the best interest of the social workers and local authorities themselves that they 
should be seen to be making sound decisions. But the courts have been conscious 
that, despite an apparent increase in the public hunger for investigative journalism 
in recent years, the activities of the press in unearthing the stories to satisfy this 
appetite may be unattractive and disturbing to many and that, while the watchdog 
press is an invaluable tool in a modern democracy in curbing the abuses of power, 
its own excesses must be checked. A balance must be struck. 

In Re W itself, the Court of Appeal held there was considerable legitimate public 
interest in the activities and policy of the local authority which led to the placement 
of a male ward with two homosexual foster parents, and that the authority could 
not (and indeed was not going to) oppose the publication of an article which discussed 
its policy in general terms. All that was in issue before the court was how much 
specific detail might be disclosed by the journalists. In recent years, the court has 
been fairly alert in identifying issues of public concern; the more controversial the 
issue at stake (be it the treatment of handicapped neonates,” publicity for a surro- 
gacy arrangement” or criticism of local authority practices?) or the more distanced 
the matter from the subject of the proceedings (as in Re L?8), then the more likely 
it is that freedom of speech will be upheld and publication permitted. However, 
Neill LJ (in Re W) warns of the need to distinguish between cases of mere curiosity 
and cases where the press are giving information or commenting about a subject 
of genuine public interest.” In so doing, he echoes Lord Donaldson MR in Re C 
(a Minor) (Wardship: Medical Treatment) (No 2)*: ‘So far as the media are 
concerned, the public interest in investigation, publication and comment may in 
some circumstances override the rights of individuals to confidentiality, but an 
understandable and sometimes reasonable desire to satisfy the public’s curiosity never 
can.’ This must be right, but drawing a line between what may be desirable detail 
to make a stronger impact and mere scandal-mongering cannot always be easy. 

So it is legitimate that the court should uphold the right to speak out and publish 
articles on matters which arise in family proceedings. In so doing, it enables the 
public to be informed about activities which might not otherwise enjoy a public 
airing. It enables public opinion to be tested. Public outrage at the disclosures of 
the birth of Baby C to Kim Cotton in 1985 was a spur to the deliberations of the 
Warnock Committee.?! The impact of press revelations in highlighting problems 
arising in care applications in Cleveland has already been mentioned. The concern 
is that the freedom to publish does not also encompass a right to line the pocket 
of the newspaper magnate through intrusive ‘shock, horror’ exposés. 

It is for this reason that Neill LJ balances freedom of speech against restrictions 
upon publication which are imposed by the law for the protection of children. He 
implicitly acknowledges that the child must be entitled to some privacy, at the expense 
of press freedom. Privacy, however, is an ill-defined and patchy, if slowly emerging 


24 This role has been readily acknowledged by the courts: in 1989, in Re M and N (Minors), loc cit, 
Butler-Sloss LJ said: ‘the awesome powers of the court and social services department should be subject 
to public scrutiny from time to time in order to demonstrate that they are not being abused.’ 

25 Re C (No 2) [1989] 2 All ER 791. 

26 Re C (a Minor) (Wardship: Surrogacy) [1985] FLR 846; Re W (Minors) (Surrogacy) [1991] 1 FLR 385. 

27 Re M and N (Minors) (Publication of Information) [1990] 1 FLR 149. 

28 [1988] 1 All ER 418. 

29 loc cit at 102. 

30 loc cit at 793. 

31 Report of the Warnock Committee on Human Sterilisation and Embryology (1984). 
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right, and there is little unanimity as yet as to what the right might encompass. It 
may be, though, that its protection is less problematic in family law, at least when 
the issue arises in the course of judicial proceedings. It has long been accepted that 
matters which are truly private and personal to family life which necessarily emerge 
in judicial proceedings should remain confidential and out of the public gaze. In 
Argyll v Argyll,” the Duke was restrained in the interests of family privacy from 
publishing details of his divorce proceedings, including his estranged wife’s private 
diary. 

However, a closer look reveals that the concern may be not so much to uphold 
the confidentiality of private family matters, but to safeguard the jurisdiction itself. 
As Lord Shaw explained in Scott v Scott, when speaking of the wardship juris- 
diction, ‘the affairs are truly private affairs: the transactions are transactions truly 
inter familiae, and it has long been recognised that an appeal for the protection of 
the court in the case of such persons does not involve the consequence of placing 
in the light of publicity their domestic affairs.’ So restrictions on publication are 
imposed not solely to protect the child but to uphold public confidence in the wardship 
jurisdiction. The argument is that excessive publicity for wardship might deter reliance 
on the jurisdiction for protection in appropriate cases.** Indeed, recently in Re X, 
Y and Z, Waite J5 warned against regarding confidentiality as an end in itself and 
stated that the move to greater openness in the administration of the wardship 
jurisdiction means that secrecy should be confined to those areas where it is 
demonstrably needed to safeguard the jurisdiction. 

Moreover, it seems that in determining the extent to which a child’s privacy should 
be protected, the court should not regard the welfare of the child as the paramount 
consideration.** The general directive of section 1 of the Children Act 1989, 
requiring the court to regard the child’s welfare as the first and paramount considera- 
tion in proceedings arising out of the Act, does not apply where questions of custody 
or the upbringing of the child or the administration of her property are not directly 
in issue. 

So what will justify the making of gag orders on the press? It seems that the child’s 
privacy will be protected to the extent that any disclosure of personal detail might 
be likely to result in harm to the child. This is Neill LJ’s fifth guideline and a theme 
detectable in many of the wardship cases. In Re W (Minors) (Surrogacy) (1991),?’ 
the desire to protect surrogate twins from the harm that might result from press 
exposure necessitated an order restraining publication not only of their identity but 
also that of their social parents, the doctors involved in the surrogacy arrangement 
and the hospital where they were born.” Likewise, in Re X (1984), an injunction 
was granted, in wardship proceedings, preventing the press from disclosing the 
identity and whereabouts of the daughter born to Mary Bell, the convicted child 
murderess, on the basis that publicising such information would be disturbing to 
the welfare of the family and so harm the child.” It is the degree of harm to the 
child, not the invasion of privacy per se, which the court will assess and balance 





32 [1967] Ch 302, discussed by Siepp, loc cit at 359. 

33 [1913] AC 417, at 483. 

34 This argument was put forward recently in Re C (No 2), loc cit, to justify a wide order restraining 
publication of the names of the doctors and hospital concerned with the baby’s care. 

35 loc cit at 98. 

36 Butler-Sloss LJ in Re M and N (Minors), loc cit at 159. 

37 Re W (Minors) (Surrogacy), loc cit. 

38 See also Re C (a Minor) (Wardship: Medical Treatment) (No 2), loc cit. 

39 [1984] 1 WLR 1422. 

40 The implications of this case and Re X (1975) for privacy are discussed by Markesinis, see n 21. 
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against freedom of the press. In Re W, publication of the story in specific form 
was permitted even though there was some risk that the boy would be identified, 
for in the court’s view the weight of public interest in the story was greater than 
the possible harm to the boy.*! Moreover, the court was not prepared to impose 
an injunction on the basis that the boy would be harmed by himself reading the 
newspaper reports. 

Although children do not attract automatic protection for their personal privacy, 
nevertheless the confidentiality of proceedings involving children is to some extent 
guaranteed by statutory provisions. To this extent, privacy is afforded greater 
protection in family matters than elsewhere. The protection arises, first, through 
provisions requiring that family proceedings be heard in closed court, so barring 
admission to press and public alike.* It is only in the Court of Appeal and House 
of Lords that opinions must be delivered in open court. Second, there are, in addi- 
tion, prohibitions on the publication of the details of proceedings concerning 
children heard in closed court.# Such proceedings are subject to the provisions of 
section 12 of the Administration of Justice Act 1960.“ Its effect is to prohibit the 
publication of information relating to proceedings heard in private before any court, 
where proceedings ‘(1) relate to the inherent jurisdiction of the High Court with 
respect to minors, (2) are brought under the Children Act 1989, or (3) otherwise 
relate wholly or mainly to the maintenance or upbringing of any minor.’ These 
restrictions are, in practice, narrow, limited as they are to details of the proceedings 
alone.** Finally, where publication is permitted, either because judgment or 
opinion is given in open court or because the proposed article concerns issues wider 
than the proceedings themselves, section 97 of the Children Act 1989 imposes 
restrictions on publication intended to protect the identity of the child. Curiously, 
however, these provisions extend only to child proceedings heard in magistrates’ 
courts. The ban on publication extends to any material which might tend to identify 
both child and witnesses concerned in the proceedings. The prohibitions are 
narrowly drawn and there can be little justification in permitting the publication 
of such information in any case concerning children. They compare favourably with 
the very detailed provisions of the Australian Family Law Act 1975, which are so 
comprehensive that it must be all too easy for a journalist to fall foul of the 
provisions.“ Alternatively, he must run a story so dull that it lacks all public 
impact. 


41 See Balcombe LJ in Re W (Wardship: Publication and Information), loc cit at 103: ‘freedom of the 
press to publish matters of genuine public interest should not be restricted by the exercise of the courts’ 
jurisdiction in wardship any more than is essential to protect the ward from clear and identifiable harm.’ 

42 The requirement that proceedings arising under the Children Act in the County and High Court be 
heard in closed court is determined by Rule 4.16(7) of the Family Proceedings Rules 1991: ‘Unless 
the court otherwise directs, a hearing of, or directions appointment in proceedings to which this part 
applies shall be in chambers.’ Magistrates’ court procedure is determined by Rule 16(7) of the Family 
Proceedings Courts (Children Act 1989) Rules 1991, which provides that if the court considers it 
expedient in the interests of the child it shall hear the relevant proceedings in private. 

43 These are referred to in Neill LJ’s third guideline. 

44 Asamended by Sched 13, para 4 of the Children Act 1989. The section will only apply when proceedings 
are heard in private: s 12(3). A court sitting in private includes a court sitting in camera or in chambers. 

45 See Booth LJ in Re L (a Minor) (1988), loc cit, where she confirms the narrowness of the protection 
offered, and Lord Scarman in Re F (1977) where he states that if the information published relates 
to the ward, but not to the proceedings, there will be no contempt, loc cit at 130. 

46 By s 97(2)(a), reporters may not publish the name, address or school of the minor. Neither may they 
print any photograph or representation of the child (s 97(5)(b)). The restrictions extend not only to 
the press, but also to television, radio and cable television (s 97(5)(a)). 

47 Family Law Act 1975, s 121. Restrictions on publication extend, for example, to physical descriptions, 
the style of dress, the recreational interests and the political, philosophical and religious beliefs of 
the child or witness. 
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Although not subject to statutory restrictions, the higher courts too have adopted 
the view that whilst publication of the subject-matter and outcome of proceedings 
may be in the public interest, disclosure of the identity of the parties will almost 
inevitably be denied, though it is emphasised that no injunction should be made 
wider than is necessary to achieve its purpose.“ Significantly, it is acknowledged 
that, in some instances, to denude a story of all detail which might lead to the 
identification of the child might destroy its impact. The court is, after all, dealing 
with journalism and this may justify publishing detail to whet the public appetite. 
As Neill LJ says, ‘It seems to me, however, that the risk of some wider identification 
may have to be accepted on occasions if the story is to be told in a manner which 
will engage the interest of the general public.’ This was certainly so in Re W 
itself. An article expressing general concern about local authority policy in placing 
children with foster parents would have none of the impact of a practical example 
of their practices involving real people. 

It is possible to conclude from this overview that in child proceedings, as a result 
of both statutory provisions and the development of judicial discretion, it is feasible 
to protect the privacy of an individual while upholding the rights of the press to 
investigate and report. Restraints, when imposed, are on the whole reasonable and 
narrow, and imposed in the interest of preventing harm to the child or protecting 
the jurisdiction. However, advocates of a general right of privacy in relation to 
confidential family affairs will be disappointed that the wardship jurisdiction offers 
far from perfect protection. 

There remain two areas of concern. The question of the proper extent of the 
restrictions to be imposed on a proposed publication will often only arise when the 
media has notice that there is a newsworthy story arising out of childrens’ proceed- 
ings. So the first concern is the absence of any guarantee that cases of genuine public 
interest arising from wardship, care or other child proceedings will come to the 
attention of the press. The issue arises because it is usual to hear all cases concerning 
children in closed court.® Unless judgment is given in open court, or the matter 
is appealed to the Court of Appeal," there will be no report, with or without 
safeguards to protect identity. The problem was highlighted recently by Roger 
Pearson of the Press Association when he referred to the High Court decision of 
Re B (Wardship: Abortion)* that a twelve-year-old girl should be permitted to 
have an abortion against her mother’s wishes. In keeping with usual practice, the 
hearing was in chambers and it was only at the last moment, in order to stifle rumours 
and criticisms by journalists and pressure groups not informed of the true facts, 
that the reasons for the decision were delivered in open court. As Pearson points 





48 Neill LJ’s sixth guideline recognises that in most cases, the public interest in favour of publication 
can be satisfied without any identification of the ward to persons other than those who already know 
the facts. Re C (a Minor) (Wardship: Medical Treatment) (No 2), loc cit, concerned the treatment 
of a brain damaged, severely handicapped and terminally ill baby who was a ward of court. The case 
raised controversial issues of medical practice and ethics which were undoubtedly of great public concern 
and the Court of Appeal agreed that the decision be published, but that did not justify disclosure of 
all the facts, merely so much as was necessary to promote informed discussion. 

49 loc cit at 102. 

50 Seen 42. In wardship cases, too, the general rule is that proceedings will be heard in private: dictum 
of Viscount Haldane LC in Scott v Scott [1913] AC 417, 435—437. 

51 Opinions of the Court of Appeal are delivered in open court with adjustments made to protect the 
parties’ identity where necessary: Domestic and Appellate Proceedings (Restriction of Publicity) Act 
1968. 

52 (1991) Family Law 531. 

53 [1991] 2 FLR 426. 
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out, the situation is anomalous in that if the matter were appealed it would be heard 
in open court, and it starves not only the public of information on matters of grave 
public concern but the legal profession of knowledge about significant legal deci- 
sions.“ This worry was recognised by Butler-Sloss LJ in Re M and N (Minors) 
when she advised that, in cases of legitimate public interest, judges might consider 
giving judgment in open court, making suitable adjustment to protect the parties’ 
identity. But is it satisfactory that it should be left to judicial judgment to recognise 
the cases of import to the public? 

The second and final question concerns the proper procedures to be adopted in 
cases like Re W in future. It has been customary for orders restraining publicity 
to be made either in the course of existing wardship proceedings or during wardship 
proceedings initiated solely to determine the question of public exposure (as in Re X 
(1975)). However, the Children Act has resulted in a severe curtailment of the likely 
future use of the wardship jurisdiction.** Section 100 of the Act prohibits the use 
of wardship by local authorities except with leave of the court, which will only 
be granted if the court is satisfied that the action sought by the local authority cannot 
be achieved’ by any other order and that, without resort to the court’s inherent 
jurisdiction, the child is likely to suffer significant harm.” Many of the issues 
which previously fell to be determined by the wardship jurisdiction, such as the 
sterilisation of a minor or the nature of terminal care to be provided for a baby, 
will now be determined on an application for a Specific Issue or Prohibited Steps 
order under section 8, either in the magistrates’ court or the High Court, depending 
on the complexity of the issue.* 

There is, however, some uncertainty as to whether orders restricting the freedom 
of the press to publish can be made under the new Specific Issue or Prohibited Steps 
orders. Both orders may only be made with respect to action which might have 
been taken by a parent meeting his parental responsibility for the child. Restricting 
press freedom, or protecting a child from unsolicited publicity, is no part of a parent’s 
responsibility for a child. It remains to be seen if this literal interpretation of the 
section is adopted by the courts. If so, the role of the inherent jurisdiction of the 
court® in determining the proper limits of press freedom in reporting childrens’ 
issues will remain unchanged. 





54 Alan Levy made much the same point about Re B (a Minor) (Wardship: Sterilisation) [1987] 2 FLR 314 
(the Janette case) in a letter to The Times, 7 May 1987. 

55 loc cit at 162. 

56 The extent to which the wardship jurisdiction will survive the introduction of the Children Act is 
very much a moot point. For example, see White, Carr and Lowe, A Guide to the Children Act 1989 
(1990) Ch 10; Bradney, ‘The Judge as Parens Patriae’ (1988) Family Law 137. 

57 s 100(3)(4): the local authority must first obtain leave of court to apply for any exercise of the High 
Court’s inherent jurisdiction, subject to the leave criteria. It is anticipated that individuals may have 
easier access to the jurisdiction. 

58 Bainham has described the future role of wardship as a special issues jurisdiction, Children and the 
New Law (1989), at 179. 

59 In so far as orders are sought to restrain media publicity, it will make little difference whether the 
wardship or inherent jurisdiction of the High Court is invoked. See Butler-Sloss LJ in Re M and N 
(Minors), loc cit at 159: ‘The power of the courts to impose restrictions upon publication for the 
protection of children is derived from the inherent jurisdiction of the High Court exercising the powers 
of the Crown as parens patriae. It is not restricted to wardship.’ 
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The Limits of Compromise: 
Tudor Grange Holdings Ltd v Citibank N.A. 


Jeff Cumberbatch* 


In spite of its undeniable value as a method of dispute resolution,' the agreement 
to compromise an existing claim is not treated as exempt from the general rules 
of contract law.? The Unfair Contract Terms Act 1977 (UCTA) was enacted 
primarily to regulate the use of exemption clauses in certain contracts and in 
section 10, side-noted ‘Evasion by means of secondary contract,’ it provides: 


A person is not bound by any contract term prejudicing or taking away rights of his which 
arise under, or in connection with the performance of, another contract so far as those rights 
extend to the enforcement of another’s liability which this Part of this Act prevents that other 
from excluding or restricting.’ 


The issue of whether this section serves to nullify agreements to compromise those 
claims in respect of liabilities which, under the Act, cannot be excluded or restricted 
arose, inter alia, for decision in the recent case of Tudor Grange Holdings Ltd v 
Citibank N.A.* The problem had already been adverted to by Professor G.H. 
Treitel5 who was of the view that, though an affirmative answer was suggested on 
a literal reading of the section, it could ‘hardly be supposed that the section was 
intended to strike at genuine out of court settlements,’ and he expressed the hope 
that the courts would be prepared ‘to cut down its wide language so as to restrict 
it to its intended scope — “evasions” of the principal provisions of the Act.’* This 
hope would seem to have been fulfilled to some extent by the decision of Browne- 
Wilkinson VC in the instant case. 

In Tudor Grange, the plaintiff group of companies embarked on an ambitious 
expansion programme which required long-term financing and entered into certain 
commitments, allegedly in reliance on representations made by the defendant banks 
as to their preparedness to grant a substantial loan facility to fund the plaintiffs’ 
projects. These projects did not prosper and the plaintiffs defaulted in repaying the 
interest on the loans. The plaintiffs were in urgent need of further finance and the 
banks agreed to make further advances provided all claims against them were 
released. A deed of release was executed in March 1989. However, the plaintiffs 
subsequently became insolvent and the first defendant bank was appointed adminis- 

‘trative receiver of the companies in September 1989. The plaintiffs brought an action 
against the banks, claiming, inter alia, that the deed of release was not binding 
unless there was an investigation of whether it satisfied the requirement of reasonable- 
ness as provided for by the UCTA. Since the banks could not exclude or restrict 
their liability for breach of their contractual duties of care unless such exclusion 
or restriction was reasonable (s 2(2)), and since the release purported to take away 





*Faculty of Law, University of the West Indies. 


1 Generally Foskett, The Law and Practice of Compromise (2nd ed, 1985). 

2 37 Halsbury’s Laws of England (4th ed, 1982) paras 383—392. 

3 Described by Cheshire, Fifoot and Furmstons’ Law of Contract (11th ed, 1986, M.P. Furmston, ed) 
p 182 as ‘not a masterpiece of lucidity’; and by Chitty on Contracts (25th ed, 1983) para 925 as 
‘enigmatic.’ 

4 [1991] 4 All ER 1. 

5 The Law of Contract (Tth ed, 1987). 

6 ibid at p 206. See also Chitty on Contracts (25th ed, 1983) para 925. 
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the plaintiffs’ rights to complain of any such breaches, counsel for the plaintiffs 
argued, the case came directly within the section. 

Browne-Wilkinson VC disagreed, holding it improbable that Parliament could 
have intended that any subsequent agreement to compromise existing claims could 
be reopened on the grounds that the settlement was not reasonable within the meaning 
of the Act. Four main reasons compelled his conclusion. First, it would put an end 
to finality in seeking to resolve disputes — the public policy argument. Second, 
the UCTA is wholly concerned with remedying injustices caused by exemption 
clauses in the strict sense, namely clauses exempting prospectively against a future 
liability, and does not affect retrospective compromises of existing claims — the 
mischief argument. Third, a contract to settle disputes concerning the performance 
of an earlier contract cannot be described as an evasion of the provisions in the 
Act regulating exemption clauses in the earlier contract, nor is the compromise 
contract secondary to the earlier contract and therefore cannot be an ‘evasion of 
the Act by means of a secondary contract’ — the marginal note argument; and fourth, 
the reference to ‘another’s liability’ in the section plainly refers to liability other 
than that of a party to the secondary contract and, since in a case where there are 
two contracts by the same parties, the exemption clause would already be caught 
by the earlier provisions of the UCTA, section 10 would be unnecessary for that 
purpose — the literal construction argument.’ Each of these arguments may be 
analysed in turn. 


The Four Main Arguments 
(i) The Public Policy Argument 


While it may be conceded that a genuine compromise does effect a finis litium, 
it is not disputed that a compromise does not become genuine by its mere creation 
and may be impugned on the grounds of lack of consideration,’ undue influence,’ 
fraud and, indeed, any ground on which a contract may be set aside.!° There 
would seem, therefore, with respect, to be little persuasion in an argument that public 
policy would militate against the reopening of any compromise agreement in order 
to ensure that it was not vitiated on some ground provided for by law. Only a genuine 
and legally valid compromise agreement would put an end to a dispute, and there 
can be no presumption that it is not to be subject to the provisions of an Act dealing 
with the regulation of contracts. 


(ii) The Mischief Argument 


It is respectfully submitted that while the Vice-Chancellor’s proposition is unassailable 
with respect to the general tenor of the Act, it is noteworthy that section 10 does 
not seek to protect against exemption clauses by invalidating them, eo nomine, 
but to invalidate contractual terms which prejudice or take away rights in respect 
of the enforcement of a liability which cannot be excluded or restricted under the 
Act." It seems quite clear that there might be no exemption clause in either agree- 
ment. So long as the liability in question is subject to the Act’s provisions, a 





7 [1991] 4 All ER 1, 12e~14f. 

8 Foakes v Beer (1884) 9 App Cas 605. 

9 Horrey v Tate and Lyle [1982] 2 Lloyd’s Rep 416. 

0 Generally 9 Halsbury’s Laws of England, para 207, n 2. 

1 See Treitel, op cit p 205. He puts it down to the historicity of the section in his n 78 on the same page. 
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subsequent agreement, such as a compromise, which seeks to interfere with the 
rights in respect of such liability is prima facie subject to the provisions of section 
10." If it is accepted that there is no general public policy bar to scrutinising 
compromise agreements, as argued above, then there would appear to be a presump- 
tion, though no more, that such agreements are caught by section 10, unless otherwise 
excluded. 


(iii) The Marginal Note Argument 


As the Vice-Chancellor correctly stated, the marginal note cannot control the language 
used in the section, though it is, usually, a fair synopsis of what the section is 
about.” In this instance, however, it may be argued that the marginal note is 
slightly misleading. First, while the words ‘evasion by means of secondary contract’ 
would seem, on a literal reading, to connote an attempt to exclude or restrict a liability 
(which cannot be so excluded or restricted), by the use of an exemption clause 
incorporated through the device of a secondary contract, it has already been shown 
that the section deals rather with the erosion of those rights which arise, by virtue 
of the Act’s provision, in respect of such liability. Even if it might be argued that 
this is merely evasion by another name, it would seem, unnecessarily, beneficial 
to the proferens to require an ‘intent to evade,’ as suggested by Browne-Wilkinson 
VC. Whether or not such an intention is present, the effect of the compromise 
agreement might be said to be the taking away of the rights under the Act, even 
if for sufficient consideration. 

Second, it is admitted that the compromise agreement is not ‘secondary’ to the 
original contract in the sense of being ‘complementary’ to it. However, the section 
itself speaks of ‘any contract term ...,’° which is arguably wide enough to 
include contracts which are both secondary and ‘second,’ in the sense of related 
to, or in respect of, the original agreement. It may be submitted, therefore, that 
the marginal note might have more accurately read — ‘Prevention of the erosion 
of rights by another contract.’ 


(iv) The Literal Construction Argument 


Though the Vice-Chancellor’s example of the type of agreement caught by the 
section may be, with respect, a correct one, it is clearly not exclusive, given the 
broad terms of the section. It is the adoption of this hypothetical contract which 
led to the view that the references in the section to ‘another’s’ (liability) and ‘that 
other’ plainly meant someone other than the proferens, thought it is to be remarked 
that his Lordship did concede that these words could refer to anyone other than 
the innocent party, as a matter of language. As already argued, his aid to construction, 
the general purpose of the Act, does not seem to be in accord with this section, 
nor does there seem to be anything which would rebut the prima facie presumption, 
as a matter of interpretation, that compromise agreements do come within the section. 





12 See J.C. Smith, The Law of Contract (Sweet & Maxwell, 1989) at p 156. 

13 Stephens v Cuckfield R.D.C. [1960] 2 QB 372, 2 All ER 716. But cf Interpretation Act, Cap 1, Laws 
of Barbados (1986), s 12. 

14 [1991] 4 All ER 1, 13d. 

15 Treitel, op cit at p 205, speaks of ‘another (secondary) contract’ (emphasis added). 

16 [1991] 4 All ER 1, 13h—j. Sed quaere as to how the third party could enforce the later term under 
the original contract. Would the first contract not be res inter alios acta as regards that party? 
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At the end of his decision on the point, Browne-Wilkinson VC expressed the view 
that some doubt was cast on his interpretation by the presence of Schedule 1, 
paragraph 5” to the Act, which excludes one category of compromise agreement 
from its operation. On the basis of the maxim expresso unius est exclusio alterius," 
it would appear that all other compromise agreements are subject to the Act, but 
his Lordship doubted that Parliament could have intended to leave all the terms 
in the settlement of such a claim, except that barring future claims, subject to the 
test of reasonableness. The relevance of such a proposition is not immediately 
obvious, especially since section 10 is only concerned with the prejudicing of future 
claims and, further, it still does not address the initial point of construction under 
the expressio unius principle. 

The policy of the UCTA 1977 is to regulate the use of exemption clauses. At 
the same time, it creates rights, in the party who agrees to such clauses, in respect 
of those liabilities that cannot be excluded or restricted either at all or only subject 
to the test of reasonableness. These rights are to enforce those liabilities free of 
any exemption or such exemption as is not reasonable. The clear purpose of 
section 10, therefore, would seem to be to preserve the inviolability of such rights 
by nullifying any agreement which seeks to erode them. 

The central issue to be decided in Tudor Grange should have been whether the 
compromise agreement ‘prejudices or takes away’ rights conferred under UCTA. 
This depends, in turn, on whether a compromise of a claim is to be treated as merely 
another method of enforcing such a claim or whether it is to be viewed as the surrender 
of that claim for a price. This question does not appear to have been considered 
by the authorities,'? though, if one is to judge by their attitude to section 10, most 
academic writers tend to support, at least obliquely, the latter view. This writer 
is of the view that a genuine compromise is but another method of enforcing a claim, 
analogous to court action, submission to arbitration or any other method of dispute 
resolution.”! This is so whether liability has been denied or is admitted, in which 
latter case the sole issue is the quantum of damages. The numerous factors which 
might militate against the pursuit of court action and the public policy in favour 
of genuine out-of-court settlement would further seem to indicate such a conclusion. 
If this is so, then a compromise of UCTA liability would not fall foul of section 10. 

Should this argument be incorrect, then one must conclude that the section does 
invalidate compromises, as a matter of construction. If the doubtless utility of the 
compromise agreement is to shield it from the effect of section 10, then it is suggested 
that this delicate conflict between inviolable rights and agreements in the public 
interest is best resolved by the legislature. The Act which creates such rights would 
arguably be an odd place to allow their erosion and, in addition, by less than clear 
and specific language. 

Two further points may be mentioned. First, the section refers to a liability which 








1” ‘Section 2(1) does not affect the validity of any discharge and indemnity given by a person, on or 
in connection with an award to him of compensation for pneumoconiosis attributable to employment 
in the coal industry, in respect of any further claim arising from his contracting that disease.’ 

18 See Driedger, The Construction of Statutes (1974) pp 94—97. 

19 See Green v Rozen [1955] 2 All ER 797, 801B [the new agreement between the parties . . . supersedes 
the original cause of action altogether]. 

20 Smith, op cit, [An agreement to settle an action for damages is an agreement to exclude or restrict 
liability]; Treitel, op cit, [appears to fall within the words of section 10]. 

21 See M.J. Fulton, Commercial Alternative Dispute Resolution (The Law Book Co Ltd, 1989). 
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‘{the] Act prevents [the] other [party] from excluding or restricting.” There might 
be some doubt whether this would include a liability which can only be excluded 
or restricted subject to satisfying the test of reasonableness.” The court, in this 
case, assumed that both types of liability were covered by the section. However, 
it would seem a strained construction to hold that such a liability cannot be excluded 
or restricted under the Act. While Treitel argues that ‘prevents’ in the section refers 
to ‘(semble) ... making the liability totally ineffective or by subjecting it to the 
requirement of reasonableness,’ Furmston asserts that in a non-consumer sale, 
‘... the Act does not prevent the seller from excluding or restricting his liability 
but only subjects his attempts to do so to a test of reasonableness.” This would 
seem to be the better view, if only as a matter of language, and would restrict the 
section to nullifying only those agreements in respect of totally unexcludable 
liabilities. 

Second, even though some doubt might be cast on the court’s construction of 
the section, it may be argued that the decision was the best one in the circumstances. 
It does seem inequitable for the plaintiffs to accept the benefit of the compromise 
agreement and later seek to have it avoided on the basis that it includes an unfair 
contract term, especially where restitution is not possible. Clearly, further discussion 
on all these issues is warranted, though it is urged that the approach suggested above, 
to the effect that the genuine compromise be treated as an enforcement and not a 
taking away of rights, be adopted. 


Joint Unlawful Enterprises and Murder 
‘Andrew L.-T. Choo* 


The recent decision of the Privy Council in Hui Chi-ming v R,' an appeal from 
Hong Kong, has provided endorsement of one of the most controversial principles 
of English criminal law. This principle can best be illustrated by way of an example. 
Suppose that A and B embark upon a joint unlawful enterprise and that, in the course 
of this enterprise, B kills C. The principle in question provides that A is guilty of 
murder, no less, if when she embarked on the enterprise she foresaw — even 
momentarily — the possibility that B might intentionally kill C, or might intentionally 
cause grievous bodily harm to C. Proof that A herself intended to kill C or to cause 
grievous bodily harm to C — the usual mens rea required for murder — is 
unnecessary. 

The salient facts of Hui Chi-ming are as follows. The defendant had gone with 
Ah Po and a number of other youths to a housing estate for the purpose of attacking 
one Ah Hung. Ah Po was carrying a length of water pipe. A man fitting the 
description of Ah Hung was seized and struck by the metal pipe, which was wielded 


22 See for example s 3: (Where one party deals as consumer or on the other’s written standard terms 
of business). 

23 op cit at p 205, n 77. 

24 Editing Cheshire, Fifoot and Furmstons’ Law of Contract (11th ed, 1986) at p 182. 

*Lecturer in Law, Faculty of Law, University of Leicester. 


1 [1992] 1 AC 34, 
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by Ah Po. The victim (who, as it turned out, was not Ah Hung at all, but a perfectly 
innocent victim) received bruises, wounds and fractures, and later died from his 
injuries. Ah Po was tried for murder and argued that he had had nothing to do with 
the incident. He did not suggest provocation or diminished responsibility. The jury 
acquitted him of murder but found him guilty of manslaughter. The defendant was 
tried for and convicted of murder at a later trial, and sentenced to death. He appealed 
to the Privy Council against his conviction on three grounds: (1) that the trial judge 
had erred in excluding evidence of the fact that Ah Po, the alleged principal offender, 
had in an earlier trial been acquitted of murder and convicted of manslaughter; 
(2) that the trial judge had misdirected the jury as to the participation of an accomplice 
in a common unlawful enterprise; and (3) that the prosecution of the defendant for 
murder, after Ah Po had been convicted only of manslaughter, constituted an abuse 
of process. Each of these grounds of appeal will now be considered in turn. For 
reasons of convenience, I shall discuss the second ground first. 


Alleged Misdirection with Respect to Joint Unlawful Enterprise 


Essentially, the trial judge had directed the jury that the defendant would be guilty 
of murder if he lent himself to a criminal enterprise contemplating that, in the carrying 
out of the common unlawful purpose, one of his partners might use a lethal weapon 
with the intention of at least causing really serious harm. The jury had not been 
directed that, for the defendant to be found guilty of murder, it was necessary for 
Ah Po, too, to have had prior contemplation of the possibility of at least grievous 
bodily harm being caused. 

Lord Lowry, delivering the judgment of the Privy Council, held that this did not 
constitute a misdirection. His Lordship said, in a passage worth quoting in full: 


Let it be supposed that two men embark on a robbery. One (the principal) to the knowledge 
of the other (the accessory) is carrying a gun. The accessory contemplates that the principal 
may use the gun to wound or kill if resistance is met with or the pair are detected at their 
work but, although the gun is loaded, the only use initially contemplated by the principal 
is for the purpose of causing fear, by pointing the gun or even by discharging it, with a view 
to overcoming resistance or evading capture. Then at the scene the principal changes his 
mind, perhaps through panic or because to fire for effect offers the only chance of escape, 
and shoots the victim dead. His act is clearly an incident of the unlawful enterprise and the 
possibility of its occurrence as such was contemplated by the accomplice. According to what 
was said in Chan Wing-Siu v The Queen [1985] AC 168 the accomplice, as well as the principal, 
would be guilty of murder. Their Lordships have to say that, having regard to what is said 
in Chan Wing-Siu v The Queen and the cases which applied it, they do not consider the prior 
contemplation of the principal to be a necessary additional ingredient.” 


Thus, on the facts of Hui Chi-ming, it was concluded that: 


[t]his was a strong case of at least tacit agreement that Ah Hung should be attacked accompanied 
by foresight, as admitted by the defendant, that a very serious assault might occur, even if 
that very serious assault had not been planned from the beginning. It is, moreover, easier 
to prove against an accomplice that he contemplated and by his participation accepted the 
use of extra force in the execution of the planned assault than it normally would be to show 
contemplation and acceptance of a new offence, such as murder added to burglary.3 


It is therefore to be noted that the Privy Council has endorsed the controversial 








2 ibid at 52. 
3 ibid at 53. 
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principle adopted in a previous Privy Council decision, Chan Wing-Siu, and in a 
number of decisions of the English Court of Appeal.‘ This is the principle that 
liability for murder (and, in England, a mandatory life sentence’) can arise merely 
from foresight, or contemplation, that another party to a joint unlawful enterprise 
might intentionally cause death or grievous bodily harm. In other words, a secondary 
party (who may not even have been present at the scene of the crime*) can be 
guilty of murder simply on the basis of recklessness, whereas the actual killer is 
not guilty of murder unless he or she intended to kill or cause grievous bodily harm. 
Thus, a lower level of mens rea will suffice for the secondary party, when one would 
have thought that, if anything, a higher level should be required. Never have the 
courts articulated properly the rationale for this strange principle. Presumably, as 
Professor Ashworth points out, it is premised on the idea that the secondary party 
should have withdrawn from participation or should have tried to prevent the 
occurrence of the offence, but instead continued willingly in the joint enterprise.’ 
In view of the difficulties with this principle, it is perhaps unsurprising that, on 
occasion, courts have apparently adopted the alternative approach of requiring for 
the secondary party the same level of mens rea as that required for the principal 
offender.: On this approach, the secondary party would be guilty of murder only 
if he or she intended to kill or cause grievous bodily harm. This is obviously fairer 
than the Chan Wing-Siu approach; departure from the usual principle that intent? 
to kill or cause grievous bodily harm is the mens rea required for murder and that 
recklessness will not suffice, should not be condoned in the absence of compelling 
justifications. Sadly, the Chan Wing-Siu approach does appear to have had greater 
judicial support than the alternative one. 

It is interesting to note that the Chan Wing-Siu approach has also received some 
academic support. Professor J.C. Smith, for example, has written that: 


[t]he person who embarks on a joint enterprise knowing that his confederate may intentionally 
kill is taking a deliberate risk of assisting or encouraging not merely killing but murder. It 
is true that the accessory may also be liable for murder although he foresees no more than 
that his confederate may intentionally cause serious bodily harm; but that is one of the 
consequences of the anomaly that an intention to cause serious bodily harm is a sufficient 
mens rea for murder and does not arise from any defect in the law of accessory liability. 
_.. It is not unreasonable that one who is reckless whether he assists or encourages the 
commission of a crime should be held liable for it when it is committed." 





See eg R v Ward (1986) 85 Cr App R 71; R v Slack [1989] QB 775; R v Hyde [1991] 1 QB 134. 
Murder (Abolition of Death Penalty) Act 1965, s 1(1). 
For example, in R v Slack [1989] QB 775, the appellant and one Buick agreed to burgle a flat with 
the intention of robbing the occupant. While they were in the flat, Buick murdered the occupant in 
the absence of the appellant. The Court of Appeal dismissed the appellant’s appeal against his murder 
conviction. It was held (ibid at 781) that: ‘A must be proved to have intended to kill or do serious 
harm at the time he killed. B may not be present at the killing: he may be a distance away, for example, 
waiting in the getaway car; he may be in another part of the house; he may not know that A has 
killed; he may have hoped, and probably did hope, that A would not kill or do serious injury. If however 
as part of their joint plan it was understood between them expressly or tacitly that if necessary one 
of them would kill or do serious harm as part of their common enterprise, then B is guilty of murder.’ 
7 Ashworth, Principles of Criminal Law (Oxford: Clarendon Press, 1991) p 384. See also Carter and 
Harrison, ‘Joint Enterprise in Murder and Assault — The Different Mental Element’ (1992) 56 J Crim L 
189, 194. 
8 Rv Smith [1988] CLR 616; R v Barr (1988) 88 Cr App R 362; R v Wakely [1990] CLR 119. 
9 As defined by the House of Lords in R v Moloney [1985] AC 905 and R v Hancock and Shankland 
[1986] AC 455. 
10 [1991] CLR 134—135. 
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Why, precisely, it is not unreasonable to impose such criminal liability is, 
unfortunately, left unexplained by Professor Smith." 


Evidence of the Acquittal of the Principal Offender 


The Privy Council also rejected the argument that the trial judge had erred in 
excluding evidence of the fact that Ah Po had been acquitted of murder. According 
to Lord Lowry, this evidence was irrelevant and amounted to no more than evidence 
of the opinion of the jury. It was only in exceptional circumstances, Lord Lowry 
thought, that it would be relevant to give evidence of what happened in earlier cases 
arising out of the same transaction. !? 

Would evidence of the acquittal of Ah Po really have been irrelevant? I would 
suggest not, for the following reasons. Presumably, Ah Po was acquitted of murder 
because of the failure of the prosecution to prove that he killed the victim with intent 
to cause death or grievous bodily harm." Now it is just possible that awareness 
of the finding that Ah Po did not kill the victim with intent to cause death or grievous 
bodily harm would have led the jury at the defendant’s trial to be more careful about 
concluding that the defendant foresaw the possibility that Ah Po might cause death 
or grievous bodily harm. A conclusion actually reached by the jury at the defendant’s 
trial might have been that Ah Po’s conduct must have evinced to the defendant the 
possibility that Ah Po might later kill or cause grievous bodily harm. But the jury 
might have been more careful about reaching such a conclusion if it had been apprised 
of the earlier finding that Ah Po eventually did not kill the victim with intent to 
cause death or grievous bodily harm. Given the difficulties involved in appealing 
against a jury verdict on factual grounds," the admission of an item of evidence 
which may go some way to ensuring an accurate verdict is surely to be welcomed: 5 
The fact that the finding of the jury at Ah Po’s trial was technically an opinion is 
of little consequence: it is on the basis of such ‘opinions’ of juries, after all, that 
our entire criminal justice system is premised, at least insofar as trials on indictment 
are concerned. Thus, the preferable approach to that of Lord Lowry would have 
been to regard evidence of Ah Po’s acquittal at the earlier trial as admissible, but 
with the issue of the weight of this evidence being left to the jury. 

In an attempt to justify his conclusion regarding the inadmissibility of evidence 
of Ah Po’s acquittal, Lord Lowry said: 





11 See also Samuels, ‘Joint or Common Unlawful Enterprise: Liability of the Secondary Party’ (1992) 
156 JP 184, who simply states (ibid at 185): ‘If D2 is a party to a joint or common unlawful enterprise 
with D1, then D2 must take the consequences if D1 goes further than D2 bargained for. A useful 
principle.’ For a discussion of the arguments for and against the Chan Wing-Siu approach, see Giles, 
‘Complicity — The Problems of Joint Enterprise’ [1990] CLR 383. 

12 [1992] 1 AC 34, 42—44. 

13 It will be recalled that Ah Po did not suggest provocation or diminished responsibility. 

14 In Rv Cooper (Sean) [1969] 1 QB 267, the Court of Appeal remarked (ibid at 271) that where the 
case is one ‘in which every issue was before the jury and in which the jury was properly instructed 
... this court will be very reluctant indeed to intervene. It has been said over and over again throughout 
the years that this court must recognise the advantage which a jury has in seeing and hearing the 
witnesses, and if all the material was before the jury and the summing-up was impeccable, this court 
should not lightly interfere.’ See also R v Mclikenny [1992] 2 All ER 425. 

15 Contrast the attitude of Professor J.C. Smith ([1992] CLR 449): ‘The advantage [of admission] would 
be the practical one of letting the jury know that the actual killer had been convicted only of the lesser 
offence, probably inducing a natural reluctance to convict a secondary party of a greater offence. 
This consideration might weigh against admissibility’ (emphasis added). 
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The logic of the defendant’s submission here may be tested by asking what ruling the trial 
judge ought to have given if the defendant or another member of the group had been tried 
first and found guilty of murder and subsequently, on the trial of Ah Po, the Crown had 
tendered evidence of the conviction of an accomplice for murder at the earlier trial.'© 


This reasoning, too, is on shaky foundations. The analogy between admitting 
prosecution evidence of the conviction of an accomplice, and defence evidence of 
the acquittal of an accomplice, is not a perfect one. Lord Lowry was correct in 
suggesting that such prosecution evidence should be excluded. However, this evidence 
should be excluded not because it is irrelevant, as suggested by Lord Lowry, but 
because it is insufficiently relevant, or, to put it another way, because its probative 
value is outweighed by its prejudicial effect. In the case of defence evidence, the 
consideration of prejudice to the defendant is absent, and thus evidence adduced 
by the defence of the acquittal of an accomplice in earlier proceedings should be 
regarded as admissible." 


Abuse of Process 


The power of a criminal court to stay proceedings which are an abuse of the process 
of the court has been affirmed by the House of Lords in Connelly v DPP" and 
DPP v Humphrys. The grounds on which stays of proceedings have been sought 
by defendants are many and varied.” Stays have been sought, for example, on the 
following grounds: that the defendant has already been prosecuted for what is in 
effect the same offence?!; that the prosecution has deliberately evaded statutory 
time limits”; that the police resorted to improper methods when investigating the 
case?3; that there has been delay in bringing the defendant to trial.% 

The third ground of appeal in Hui Chi-ming was that the prosecution of the 
defendant for murder rather than for manslaughter constituted an abuse of process, 
and should accordingly have been stayed. This argument was rejected: 


Having reviewed the facts, their Lordships find no aspect of the case which can credibly 
be described as an abuse of process, that is, something so unfair and wrong that the court 
should not allow a prosecutor to proceed with what is in all respects a regular proceeding. 
There can be no suggestion that the defendant was the victim of a plea bargaining situation 
since he did not plead guilty to the lesser offence. There was no sign of fraud or deceit and, 
as between the Crown and the defendant, the charge was fair.” 


It is to be noted that, after stating this conclusion, Lord Lowry went on almost 
immediately to describe what had occurred as a ‘serious anomaly’ and to observe 








16 [1992] 1 AC 34, 44. 

17 cf Hirst, ‘Contradicting Previous Acquittals’ [1991] CLR 510. 

18 [1964] AC 1254. 

19 [1977] AC 1. 

20 See generally Corre, ‘Abuse of Process and the Power to Stay a Prosecution’ (1991) 155 JP 469, 
486, 501; Corre, ‘Further Observations on Abuse of Process’ (1992) 156 JP 115; Davies, ‘Abuse 
of Process — An Expanding Doctrine’ (1991) 55 J Crim L 374; Paciocco, ‘The Stay of Proceedings 
as a Remedy in Criminal Cases: Abusing the Abuse of Process Concept’ (1991) 15 CLJ 315; Pattenden, 
‘Abuse of Process in Criminal Litigation’ (1989) 53 J Crim L 341. 

21 eg Connelly v DPP [1964] AC 1254. 

22 eg Rv Brentford JJ, ex p Wong (1980) 73 Cr App R 67. 

23 eg R v Heston-Francois [1984] 1 QB 278. See also Choo, ‘A Defence of Entrapment’ (1990) 
53 MLR 453. 

24 eg A-G’s Reference (No 1 of 1990) [1992] 3 WLR 9. 

25 [1992] 1 AC 34, 57. 
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that, if the defendant had been tried jointly with Ah Po, he would undoubtedly have 
been acquitted of murder.” In the light of this, the refusal of Lord Lowry to hold 
that the prosecution of the defendant for murder constituted an abuse of process 
is to be deplored. 

Equally objectionable is Lord Lowry’s suggestion that any injustice to the defendant 
could be mitigated by the commutation of his death sentence by the executive.” 
This is, ironically, just the type of attitude which the abuse of process doctrine is 
meant to counteract. In the oft-quoted words of Lord Devlin in Connelly v DPP: 


Are the courts to rely on the Executive to protect their process from abuse? Have they not 
themselves an inescapable duty to secure fair treatment for those who come or are brought 
before them? To questions of this sort there is only one possible answer. The courts cannot 
contemplate for a moment the transference to the Executive of the responsibility for seeing 
that the process of law is not abused.?9 


Conclusion 


In the result, therefore, Hui Chi-ming’s appeal against his murder conviction was 
dismissed by the Privy Council. The responses of the Privy Council to the three 
grounds of appeal have been shown to be open to challenge. It is submitted that 
the law in this area could proceed on a much fairer and simpler basis if it relegated 
the Chan Wing-Siu approach to the scrapheap and embraced firmly the alternative 
approach of requiring for a secondary party the same level of mens rea as that required 
for the principal. A secondary party who merely foresaw the possibility that the 
principal might intentionally kill or cause grievous bodily harm should be liable 
not for murder, but for manslaughter. 


26 ibid. 

27 ibid, 

28 [1964] AC 1254. 
. 29 ibid at 1354. 
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REVIEW ARTICLE 


Alan Norrie, Law, Ideology and Punishment, Kluwer Academic Publishers, 1991, 
222 pp, hb £44.50. 


We have here a scholarly and interesting work. It deals with some philosophical 
issues of punishment, notably the relation of retributivist theories to utilitarianism, 
but it seeks to do something more. For Norrie holds the view that philosophical 
theory cannot be studied as something abstracted from social reality. Rather, it must 
be seen as an element of social reality, to be seen as an expression, in the philosophical 
discourse, of ‘real social relations and processes.’ 

The processes for Norrie are those of a developing and then ageing capitalist social 
order. What he does is invite us to look at the rise and fall and rise of the retributivist 
theory of punishment through an analysis of Hobbes, Kant, Hegel, the English 
idealists and the twentieth-century utilitarians. His claim is that the analysis of 
retributivism is the analysis of the liberal political ideal of punishment and that there 
was a historical logic to this process. He further argues that at the heart of retributivist 
theory there lie two central contradictions which cannot be overcome. The history 
of retributivism is a failed attempt to overcome them. These contradictions lie at 
the heart of our particular society. The first of these is that between an abstract 
individualism and concrete individuality, and the second is that between individual 
right and social power. 

All this stems from the connection between legal and exchange relations in capitalist 
societies. The development of the juridical individual who was free and equal to 
all other individuals in a market society was possible only by abstracting that 
individual from his concrete reality. At the same time, the ideal of the Rechtsstaat 
as an abstract ahistorical state was something that could only be accomplished through 
reifying a particular state with particular ways of acting and power constellations. 
Both of these idealised forms, because they only partially represent the reality of 
the individual and the state, set up tensions with the actual society. 

How is this translated into the philosophy of punishment? Retributivism stems 
from juridical individualism. Utilitarian and more social views of punishment, 
however, seem to depend on the concrete reality of the individual and not some 
abstract reification. Norrie shows how in Hobbes, Kant and Hegel this concrete 
reality keeps breaking through and undermining the retributivist base of the theory. 
Thus, for example, questions of what is to be the just measure of punishment come 
to be answered by reference to the concrete reality of the individual and, therefore, 
utilitarian considerations. 

The attempts at reconciling the first antithesis lead into the second one between 
juridical individualism and state power. Because of the notion of a ‘rational reality,’ 
Hegel can ignore inconvenient actual reality in his political philosophy, for the rational 
is real and the real is rational. But inconvenient reality still keeps breaking into 
his system. The English idealists, Green, Bradley and Bosanquet, took this a stage 
further. They realised that the idea of the state being part of the rationalisation of 
freedom runs contrary to the facts and so they called for intervention to correct 
this, to make the real rational, as it were. They dispensed with the moral unity of 
the individual which gave the theory of punishment an anchor in the individual and 
which relegated social defence, deterrence and reform to a peripheral place. In their 
hands, the periphery was put at the centre and retributivism was transformed into 
a rather mystical ‘revenge’ and totalitarian doctrine. They also opened the way to 
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a more straightforward utilitarianism and to ‘fifty-seven varieties of penal function.’ 

The utilitarians were faced with another problem. For them, the juridical indivi- 
dualism which founded the retributivism of Kant and Hegel was metaphysical 
nonsense and what was important was the good of the community as a whole. 
However, this left them with the difficult question of how to protect the individual 
when the underpinning basis had been taken away. The way this was answered, 
Norrie claims, was to go back to legal practice which was still cast in the form 
of individual right. But it is an ideal form of legal practice in the notion of the 
Rechtsstaat which is used. It is in this way that Norrie conceptualises ‘two stage 
theories’ of punishment, ie those that, though having utilitarian general justification, 
are still governed in their day-to-day operation by the retributivist notions of individual 
right. In the end, this fails and reality in the shape of actual power in the state creeps 
in, as did the concrete individual earlier. 

Finally, Norrie gives us examples of these in the modern debates, both in philos- 
ophy and in law. Thus, the antithesis between juridical individualism and the concrete 
individual is seen in terms of the free will determinism debate and the defence of 
duress. He argues that soft determinism or the ‘compatibility thesis,’ which holds 
that determinism and free will do not contradict, is incoherent. He illustrates this 
by looking at the defence of duress. This recognises a deterministic idea (the accused 
was forced to do it by some form of duress) within traditional notions of intention 
and rationality (he intended it and his reason was not impaired). But this opens up 
a Pandora’s box of excusing conditions. For there is no reason why the defence 
should stop there — if a pistol at your head can make you do something that will 
count as an excuse, why can’t an evil social system as well? 

This also occurs in respect of the antithesis between the Rechtsstaat and state 
power. Juridical individualism has to be inserted to prevent an overarching utilitarian 
theory slipping into authoritarianism. But there is no rational way that it can. In 
the end, any conflicts between utility and the individual are settled arbitrarily. The 
law cannot do the job of keeping the totalitarian tendencies of utilitarianism at bay. 
Norrie discusses this through three cases, where he tries to show that the law cannot 
be made to have a rational structure of its own which can defend against this. The 
decisions that come out are, pace MacCormick! in Legal Reasoning and Legal 
Theory, arbitrary and not rational. 

Is contradiction the best way of describing the key moment in Norrie’s book? 
The word is used somewhat haphazardly. In the first place, we can say that he uses 
contradiction in a more or less strict sense as something pertaining to the logical 
law of non-contradiction. To take Hobbes. People obey the sovereign because of 
consent and they produce this consent because only with a sovereign can their lives 
be better, saved from being ‘nasty, brutish and short.’ The rights of punishment 
are thus also transferred to the sovereign. However, Hobbes also makes it clear 
that someone would never grant the right of punishment to the sovereign since they 
cannot lay aside the right of resisting ‘Wounds and Chayns and Imprisonment,’ 
since the point of consent is ‘nothing else but the security of a man’s person, in 
his life and in the means of so preserving life, as not to be weary of it.’? We have 
no ideal utilitarianism here, for the only thing that matters is the person’s immediate 
safety and, certainly, if the punishment were to be death, we could not even say 
that it would be better for him in the long run. Here, Norrie claims that Hobbes 





D.N. MacCormick, Legal Reasoning and Legal Theory (Oxford: Clarendon Press, 1976). 
T: 


1 
2 Hobbes, Leviathan (C. MacPherson, ed) (Harmondsworth: Penguin, 1968) p 192. 
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is contradicting himself in that he claims that it would be an act of unreason to assent 
to something (giving the right of punishment to the sovereign) that had previously 
been claimed as the product of reason. And it is the attempt to escape from this 
contradiction that produces an unsatisfactory theory. 

Second, he uses contradiction in the sense of irony. Thus, we can say that it is 
ironic that Hobbes’ political theory, which is taken as the acme of authoritarianism, 
should have stemmed from the desire to put in place an essentially liberal society. 
For its point was to free men from the dangers of the state of nature and allow 
them the liberty to follow their own desires and projects. This suggests the social 
contract but ironically means, for Hobbes, a totalitarian society.? There is no 
contradiction in the first sense; rather, there seems to be no rational cut-off point 
to stop the system inexorably sliding into totalitarianism — it seems to be a matter 
of contingency where one stops. 

The work of the English idealists can be seen as contradictory in a somewhat 
different way. What Norrie argues is that their work was utilitarian in effect, even 
though it claimed to follow in the long line of idealism. That claim might be contra- 
dictory; but that is not to say that the work itself is, if viewed sui generis. Indeed, 
this is quite common. For example, people in totalitarian systems who construct 
theories radically different from the official ideology but which still have to be dressed 
up in the official language. One need only to look to the work of philosophers in 
the old Eastern Europe or theologians in the Roman Catholic church and other 
religious systems to see that phenomenon. In more liberal circles this happens too. 
Thus, seeing the faults in an earlier position leads some slowly to a position that 
they previously rejected and yet, however much of their work rejects it, they still 
find it difficult to say they have changed. Ronald Dworkin seems a prime example 
of this in legal philosophy as do some western Marxists on their slow march to 
more liberal viewpoints. One might also see this in those who produce a ‘big’ idea 
which is marketed as totally different from all others. However, when it is refined 
to rescue it from incoherence, it becomes not all that different from those it attacked. 
The name remains the same however.‘ 

But these senses of contradiction are not the nub of the argument. What is that? 
It is the claim that we are in for a never-ending oscillation between ‘desert’ and 
‘deterrence’ which is due to the contradictions that occur in liberal capitalism. It 
is in this context that we can see the modern return to Kantianism, which is born 
of the relative failure of reformist, deterrent measures and the realisation that they 
can lead to great injustice. However, this return is contradictory in itself, for it 
falls foul of the antitheses discussed above. It imposes an account of justice based 
on an abstract and ideal world on an actual world. This leads to great puzzlement. 
Norrie quotes Stanley Cohen, who says: 


Once upon a time it was radical to attack Jaw; then it became ‘radical’ to attack psychiatry. 
As we now rush back to the bewildered embrace of lawyers, who always thought we were 
against them, we should remind ourselves just what a tyranny the literal rule of law could 
turn out to be.’ 








3 cf J. Habermas, Theory and Practice (London: Heinemann, 1974). 

4 cf R. Lempert, ‘The Autonomy of Law: Two Visions Compared’ in G. Teubner (ed), Autopoietic 
Law: A New Approach to Law and Society (Berlin: De Gruyter, 1988). Here, Lempert claims that 
the systems theoretical approach of autopoiesis, which has been claimed to be an important new paradigm 
in legal thinking, boils down to the familiar notion of the relative autonomy of law when presented 
in an acceptably coherent form. 

5 p 197. S. Cohen, ‘Guilt, Justice and Tolerance: Some Old Concepts for a New Criminology’ in 
D. Downes and P. Rock (eds), Deviant Interpretations (Oxford: OUP, 1979) p 41. 
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The keys to this are the antitheses Norrie has discussed in his book. Abstract 
individualism fares badly as against the concrete reality of the individual. But when 
we move to the contrast between Rechtsstaat and a particular configuration of state 
power, we find that juridical individualism stands against abuse of such power, at 
least to a certain extent. This leads discussion on the theory of punishment, in this 
society at least, in an endless circular dance, oscillating from one side to the other 
and ultimately getting nowhere. For Norrie it is the contradictions at the heart of 
the theory which send it into such a spin. For him, the sign of this is the fact that 
the circle has turned 360 degrees and we are back to the justice model. From one 
perspective, the justice model leads to injustice in that it ignores the actual conditions 
of criminality and necessarily must do so. But it also is liberating when seen as 
a check on state power. Thus, the deficiencies in the one make it go to the second 
and the deficiencies in-the second throw it back to the first, and thus the quotation 
from Stanley Cohen is explained. A science like this, which does not appear to be 
able to overcome its contradictions, gets us nowhere. 

But here, perhaps contradiction is not a good word or concept to use, either in 
the Hegelian sense of thesis, antithesis and synthesis working its way through history, 
or in the more technical logical sense. Rather, what we have here is circularity or, 
as is nowadays fashionable to say, the paradox of self-reference. But why cannot 
that be enough? What is not clear in Norrie’s book is what practice or system he 
is talking about. Is he talking about the philosophical problems of marrying retribution 
and deterrence (the activity of philosophers), or the practice of the judges in deciding 
cases, or the actual practice of the prison system? It appears that you have three 
separate levels. At the bottom you have the functioning system, the prison, then 
the judiciary who send people there and decide who are to be subject to state power. 
Finally, there are philosophers or theorists who try rationally to justify this. His 
point is that philosophical justifications do not work. The middle level can have 
no rational way of choosing how to impose the law and so accepts unquestionably 
state power which thus stabilises the system. 

Both philosophical and sociological arguments are needed to make his point. He 
has to argue that, for example, retribution and deterrence cannot be reconciled 
philosophically. The only reconciliation that can be effected is one that accepts the 
actual system of state power. Second, he has sociologically to show the interactions 
between the three levels. It might be the case, for example, that at the level of 
philosophical theory, deterrence and retribution are impossible to reconcile. How 
does that theoretical difficulty translate into the other levels? Why should it cause 
a problem for judges? For here, as Norrie says, we are at the level of practical 
reasoning: what should I do in this particular case? Here it is not a question of 
reconciling theoretical spheres but of taking a practical decision weighing up the 
many reasons pro and con. There is no contradiction here, but rather different reasons 
that might be in tension with one another. The balancing of these is precisely the 
exercise of practical reason. There is not necessarily any attempt to dissolve the 
difference between the theoretical logics of, say, retributivism and deterrence. The 
decision is made holding all these up to balance. Judges decide in a practically rational 
manner. Of course, since this involves weighing reasons, one will have to have 
some idea of why it is that some reasons outweigh others. Here, it is precisely the 
relationship between theoretical discourses that will be important. Judges might not 
get any help from them or they might choose one or the other. 

Norrie argues that in our society one must decide according to the theoretical 
logic of a capitalist society and that this is impossible to sustain. Here he is reworking 
Pashukanis’s argument in interesting ways. Though the sort of argument is not so 
fashionable, it still seems to me to make the most interesting moral points about 
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capitalist society. For this way of going about it leads to a more fundamental 
ethical point. One acts unethically by thinking that one should decide cases solely 
from within theoretical systems of reasoning. Deciding in that way refuses to 
confront the particular which slides away from the decision. All that is left is the 
theoretical reconstruction of that particular. Thus law becomes truly like a 
computer judge which applies rigid categories without asking whether in this 
particular case it should be applied. That decision demands the balancing and 
weighing of reasons. Certainly, it is difficult to see how that can come about without 
engaging in some universalistic theoretical reasoning, but the actual decision will 
not be determined by theoretical reasoning but by practical reasoning. On this view 
of it, where the judges went wrong, if they did in Norrie’s example, was by trying 
to apply ‘law’s rationality’ to the decision when not to apply it with full force. Legal 
rationality still constrains the decision, but only in the sense that it is one of the 
most important reasons when it comes to weighing. This can be seen as a partial 
response to a point put by MacCormick which Norrie mentions in his preface, namely 
whether what he is dealing with is something that is endemic in all rule-based systems 
and therefore wider and more trivial than at first appears. 

This brings me to my last point. We have seen the way that philosophical and 
theoretical systems get translated into the practice of the judges, but we have not 
seen how they are translated into the actual and particular that those systems miss. 
Norrie himself seems to be concerned with the real processes of legitimation in 
our society in such a way that we sometimes miss what actually goes on in the society. 
But where is the actual society that these processes fail to legitimate? What is it 
that is actually bad about the actual society? How does it stem from the particular 
process that he describes? That particular practice might be unethical, but is the 
society so bad? Put crudely, the question is: do we need a new society or a new 
legitimation, or do we need both? 

To ask Norrie to answer this in the present book would be unfair, especially as 
he is aware of these problems and says, in his preface, that this is the way he intends 
to develop his work. His is a good, careful and serious book. It is worthy both 
for its scholarship and for its integrity in putting forward carefully worked out views 
which, in this postmodern age, are perhaps not so fashionable. It has broadened 
the scope of the modern debate because it has respected that tradition. 

Zenon Barikowski* 








*Reader in Jurisprudence, Centre for Criminology and the Social and Theoretical Study of Law, University 
of Edinburgh. 


6 cf M. Detmold, The Unity of Law and Morality (London: RKP, 1984) pp 256—259. 
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Stephen Guest, Ronald Dworkin, Edinburgh: Edinburgh University Press, 1992, 
ix + 320 pp, hb £30.00, pb £14.95. 


Ronald Dworkin is the fifth and latest title in the Jurists: Profiles in Legal Theory 
series, edited by Twining and MacCormick. The inclusion of Dworkin in this series 
hardly requires justification, for he is undoubtedly one of the most innovative, prolific, 
dynamic and charismatic legal philosophers of our time. There are also more mundane 
and practical reasons for claiming that a comprehensive restatement of Dworkin’s 
work to date is long overdue. For one thing, his voluminous writings are contained 
in a disparate collection of journal articles, published essay collections and books, 
some of which are not to be found in even the most well-endowed of law libraries. 
For another, although Dworkin’s style is usually plain and direct, his arguments 
can sometimes be difficult to trace through the morass of pre-emptive counter- 
arguments which he addresses to putative critics. Dworkin writes like a man who 
can see the objections coming, has heard them all before, and wants to show that 
they are misplaced before any time is wasted in thrashing through them once again. 
One feels some sympathy for Dworkin here, since he has had critics who did not 
listen and/or would not hear. On the other hand, Dworkin is not always too careful 
to point out where he has modified his arguments in response to well-founded 
criticisms. And, of course, much of Dworkin’s work is just plain difficult to 
understand. With apparent ease he weaves morality, political science, ethics and 
economic theory into his jurisprudence to arrive at striking, and sometimes counter- 
intuitive, insights which tax the comprehension of his students and critics. 

Guest has undertaken the ambitious project of ‘advanc[ing] a comprehensive and 
coherent interpretation of Dworkin’s positions in legal and political philosophy’ and 
has produced an account which both accurately summarises Dworkin’s thought and 
makes a contribution to jurisprudential debate in its own right. Dworkin’s theory 
of law as integrity is firmly anchored in his (innovative and idiosyncratic) moral 
and political philosophy, so that understanding his jurisprudence entails engaging 
in these wider debates. Guest provides a reliable map to enable lawyers to explore 
this unfamiliar territory. He is a convert from legal positivism and Ronald Dworkin 
is a record of his Road to Damascus. Can you be persuaded to see the light, too? 

As Guest’s project is tied up so closely with Dworkin’s own, he lays himself 
open to some of the criticisms which Dworkin himself has attracted. In particular, 
Dworkinian jurisprudence is unsociological in the sense that its narrow focus on 
judicial decision-making leaves no room for an analysis of law as constitutive of 
social relations or a theory of law as power. Guest gives the possibility and importance 
of sociological analysis very short shrift before directing our attention back to the 
courtroom. There are also some dubious references to ‘Anglo-American legal and 
political culture’ (p 13), although Guest shows himself to be more alive than Dworkin 
to the important differences between UK and US experiences of citizenship, especially 
along the dimension of political participation which is so fundamental to Dworkin’s 
jurisprudence and political theory. 

However, these weaknesses may be in Dworkin’s and Guest’s application of 
Dworkinian methodology rather than in the methodology itself. For if we take 
Dworkin at his word, and accept that his theory of law is Protestant in the sense 
that anyone can join the interpretive community and ‘have a go’ (indeed, justice 
process officials have a duty to do so), then it ought to follow that an investigation 
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of the myriad subgroups of professional and official interpreters (eg police, DSS 
benefit clerks, factory inspectors, tribunal members, etc) would provide valuable 
insights into the way in which law’s empire — the permeation of law through the 
pores of society — is actually managed (see S.C. Smith, ‘Dworkin’s “Imperialism” 
and Socio-Legal “Empiricism”’ (1990) 17 Journal of Law and Society, p 469). Or, 
to put this another way, sociological investigation may be an essential prerequisite 
to identifying material for interpretation at the pre-interpretive stage. At the very 
least, one may be wary of Dworkin’s claim that pre-interpretive data is self-evident 
to those who are engaged in the practice of interpretation. For present purposes, 
however, it is sufficient to note that Guest takes up a position internal to legal 
philosophy, interpreting Dworkin’s work to show it in its best light, sensitive to 
the point of their joint enterprise. 

So what is this ‘point,’ what is law/jurisprudence for? Dworkin thinks that, as 
an interpretive practice, law is about moving towards a democratic ideal — his 
‘community of principle’ in which all citizens are treated with equal concern and 
respect. Judges, legal practitioners, law teachers — yes, even law students — are 
all part of an interpretive community with respect to the social practice called ‘law.’ 
It follows, for example, that there can be no firm dividing line between jurisprudence 
and judicial decision-making, even if the organisational positions enjoyed by some 
interpreters mean that their interpretations carry more practical weight than those 
arrived at by others. Guest urges us to recognise the attractions of Dworkin’s 
approach, which fuses the question of the existence of law to its moral justification. 
Unlike the positivists, who can only document historical facts about the pedigree 
of rules and make observations about the use made by others of the language of 
obligation, Dworkin provides an ethical-moral basis for the legitimacy of our legal 
system. (In positivist terminology, Dworkin’s interpreters take a ‘volitionally internal’ 
point of view, such that laws give rise to ‘full-blooded’ obligations.) In other words, 
Dworkin can account for the normativity of law. One could object that this simply 
makes Dworkin and his followers, Guest included, apologists for state coercion. 
But this may be to underestimate the radicalism of Dworkin’s position, which can 
be restated in more revolutionary idiom: positivists have only described the law, 
the point is to change it! 

The intermeshing of Dworkin’s legal and political philosophy poses an immediate 
problem for the expositor since it is difficult to know which end of his theory to 
start at. Guest’s response is to insert a chapter on ‘integrity and community’ 
(chapter 4) in the middle of his description of Dworkin’s jurisprudence, delaying 
a full discussion of Dworkin’s moral and political philosophy until the final three 
chapters. This makes the exposition a little disjointed, but unavoidably so since it 
is vital to a proper understanding of Dworkin’s thought that the two halves of his 
work are comprehended as fully integrated parts of the whole. As Dworkin himself 
stresses, law as integrity only makes sense in a community of principle. In any event, 
each chapter can tolerably stand alone as a separate essay on particular aspects of 
Dworkin’s work. This user-friendly format is a real strength of Guest’s account, 
enhancing its flexibility both as a work of reference and as a supplementary student 
text. 

The substance of Dworkin’s jurisprudence is, of course, very familiar; some might 
say notorious. Guest provides concise introductions to Dworkin’s theory of inter- 
pretation (chapter 2) and the conceptualisation of law as an argumentative practice 
(chapter 3). There are also robust accounts of Dworkin’s most celebrated and 
contested doctrines such as the principle/policy distinction and the ‘one right answer’ 
thesis. The essay which forms chapter 6, entitled ‘Objectivity in law and morality,’ 
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is a compelling restatement of Dworkin’s case for the refutation of the demonstrability 
thesis of truth and of his challenge to the ‘internal skeptic’: given that the law is 
a practical discipline requiring answers in the instant case (so that an answer to 
the effect that ‘there is no right answer’ is always going to be a very poor one), 
if you do not like my answer then it is incumbent upon you to come up with a better 
one in the form of an interpretation which both fits and explains existing practices. 
Whatever you may think of our legal traditions, you cannot escape your duty to 
construct. 

The clarity of Guest’s synthesis and analysis makes the totality of Dworkin’s 
thought more accessible and simultaneously points up its limitations. Guest does 
not share Dworkin’s enthusiasm for the occasional stylistic flurry, nor does he shelter 
in rhetoric when the arguments run out. If the point rests on an appeal to intuition, 
then Guest comes right out and says so. This is the status of the ‘objectivity’ of 
moral (and legal) propositions. Dworkin rejects moral relativism (whether radical 
or cultural) and the type of transcendental metaphysics which anchors morality in 
the ‘furniture of the universe.’ Moral propositions are objective because they are 
the product of a serious attempt to formulate such propositions, which must be backed 
up by reasons — subjected to a ‘sieve of rationality’ — and open to public scrutiny, 
criticism and correction if they are to count as genuine examples of the genre 
‘moral propositions’ at all. (If they are advanced genuinely and backed up with 
reasons, then they attract the quality of objectivity, even though they are not 
susceptible of proof and even though others who disagree are not impressed by the 
reasons used to support them.) 

Dworkin’s argument certainly has intuitive appeal, especially if we wish to retain 
the word ‘objective’ in our moral/legal discourses. On the other hand, those who 
believe ‘reason’ to be ethnocentric, and/or masculinist and/or racist are hardly going 
to be impressed. One could also construct a Dworkinian argument against Dworkin: 
given that some cultures derive moral/legal truth from canonical texts and/or religious 
conviction (be they Islamic fundamentalists or unreconstructed Marxists), and 
therefore would reject the ‘sieve of rationality’ test outright, do we really better 
understand moral argument by saying ‘I am (objectively) right because I have thought 
about this and can defend my position, whereas your blind conviction does not even 
count as a moral argument’? Does Dworkin ask us to make a straight choice between 
arrogance and humility? I am not even sure that, as an interpretation of moral 
argument in a multi-cultural society, Dworkin’s account even passes muster at the 
pre-interpretive stage. Guest does not himself afford these issues a full treatment, 
but his candid exposition does at least identify the pressure points in Dworkin’s thesis. 

Perhaps the most valuable part of Guest’s exposition is his treatment of legal 
positivism, in both its ‘plain fact’ and conventionalist manifestations; and his carefully 
constructed arguments for rejecting it in favour of Dworkin’s model of law as 
integrity. Guest scores over Dworkin’s own Law’s Empire account in two important 
respects: first, Guest engages directly with legal positivism, and its foremost 
exponents, rather than talking in ideal-types which are thinly veiled caricatures; 
second, he adopts a more sympathetic stance towards legal positivism which, 
paradoxically, makes his refutation more convincing. Guest stresses that legal 
positivism has great appeal, both as a theory about the ‘plain fact’ of the existence 
of legal rules and as an ethical position which seeks to safeguard the citizen’s freedom 
to criticise the law from the standpoint of critical morality. This is secured by legal 
positivism’s unflinching insistence that the law is one thing and its moral worth 
quite another. Nevertheless, argues Guest, legal positivism should be rejected because 
an analysis of ‘hard cases’ (ie, all those cases which are litigated) makes clear that 
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legal reasoning is characterised not by the application of rules but by arguments 
about the best sorts of answers to legal problems which both keep faith with existing 
legal materials and place the legal history which has produced them in its best light. 
If we view judicial discretion as ‘judgment’ rather than ‘licence,’ we can get on 
with the business of assessing the sorts of arguments which judges advance to justify 
their decisions, whilst still maintaining that law is a discrete practice which is both 
more and less than ‘big politics’ (or, as Dworkin prefers, ‘policy’). Comprehending 
law as creative can, for instance, lift the fog which causes administrative lawyers 
to construct a sharp dichotomy between ‘law’ and ‘discretion’ and fuels their doctrinal 
preoccupation with controlling the supposed threat which the latter poses to the Rule 
of Law. 

Having remained faithful to the plausibility of both legal positivism and law as 
integrity, Guest must take his advocacy of the latter into the realms of moral and 
political philosophy, where Dworkin’s jurisprudence is anchored. The arguments 
he presents are both difficult and relatively unfamiliar to lawyers, and Guest does 
an able job in summarising them. Dworkin is neither a crude utilitarian nor an 
unreconstructed free-marketeer. He thinks that a deeper understanding of ‘freedom’ 
and ‘equality’ can resolve their apparent contradiction, which is one of liberal 
philosophy’s most perplexing problems. For Dworkin they are not competing values, 
but complementary principles which can be seen as two sides of the same coin. 
Adopting Rawls’ methodology of reflective equilibrium and a ‘baseline of equality’ 
(not dissimilar in function to the Rawlsian original position), Dworkin argues for 
equality of resources against ‘warts and all’ utilitarianism. That is to say, Dworkin 
seeks to operationalise the abstract ideal of ‘equal concern and respect’ through 
a market structure buttressed by an ethical base: resources are to be redistributed 
so that the baseline of equality is never undermined. That is, if you prefer, the socialist 
strain in Dworkin’s thinking. On the other hand, he does not want to advocate equality 
of outcomes because this would rob the individual of her ability to make real choices 
about how she lives her life: to force someone to live out an idealised conception 
of the good life is not to treat that person with equal concern and respect for their 
humanity and individuality. This is the liberal strand in Dworkin’s thought, and 
it leads him into a particularly difficult discussion concerning the ontology and 
psychology of the individual. He concludes by devising a (I think not altogether 
convincing) dichotomy between a person’s beliefs and convictions (which are to 
be respected) and his lack of resources or ‘talent(s)’ (for which he is to be 
compensated). The result is a ‘continuous’ theory of liberalism, meaning that there 
is no clear dividing line between a community’s morality and its citizens’ ethics. 
Amongst other things, this provides a justification for state coercion and, in the 
language of jurisprudence, an explanation of the normativity of law. 

Guest’s summary of the more esoteric aspects of Dworkin’s thought is, of course, 
schematic, as indeed is the account produced by Dworkin himself to date. Ultimately, 
the argument appears to rest on an appeal to (reflective) intuition and, again, it is 
to Guest’s credit that he is candid about this. He is, for instance, unimpressed by 
Dworkin’s attempt to derive the political goal of equality of resources from the 
principle of equal concern and respect. Nevertheless, he thinks that the goal of equality 
of resources can and should be retained because it is compatible with the intuition 
that people should be free to formulate and pursue their own conceptions of the 
good life. So we scrutinise Dworkin’s version of liberalism and see that, for example, 
it supports programmes of reverse ‘discrimination’ (because equal concern and respect 
does not entail equal treatment of people who are, in some relevant sense, different). 
On the other hand, the conditions of individual liberty (the baseline of equality) 
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can never be compromised in order to remedy ‘resource deficits.’ As we all know, 
Dworkin takes rights too seriously to sacrifice them to any programme of legislative/ 
judicial reform, however egalitarian in spirit. You either like it or you don’t. 
At this point, Guest can only offer us the comfort of his own conviction that 
Dworkin’s account of law is superior to competing interpretations and that his, as 
yet not fully developed, political theory holds out the promise of evolving an 
integrated conceptualisation and legitimation of the respective rights and obligations 
of citizen and state. Guest also directs us to Dworkin’s latest key texts by way of 
tacit reminder that commentaries and criticisms will never be entirely adequate 
surrogates for Dworkin’s own eloquent, forthright and persuasive writings. But then 
Guest never set out to replace Dworkin, but to present a comprehensive, concise 
and accessible account of his work, which he has done with clarity, honesty and 
even the occasional hint of a smile (refer to Martin Amis’ London Fields before 
condemning Guest for the apparently blatantly sexist example given on p 263). Guest 
offers a sympathetic account of Dworkin’s thought in a form accessible to UK 
lawyers, spreading the word to new audiences and perhaps even providing a few 
new insights for old doubters. 
Paul Roberts* 


Jürgen Schwarze, European Administrative Law, Luxembourg: Office for Official 
Publications of the European Communities, and London: Sweet and Maxwell, 
1992, vi + 1547 pp, hb £130.00 (first published in German as Europaisches 
Verwaltungsrecht, Baden-Baden: Nomos Verlagsgesellschaft, 1988). 


Professor Jürgen Schwarze is one of the pioneers of European administrative law, 
and some of his work will be known already to an English-speaking audience, not 
only through articles in English law journals on European administrative law, but 
also through numerous publications under the aegis of the European University 
Institute. It is therefore a pleasure to welcome the English translation of his masterly 
work of analysis, synthesis and exposition, which has previously been available 
only in German. 

The aims of the work are stated in the Preface to be threefold: to describe the 
current state of development of European administrative law; to discuss the possi- 
bilities and limitations of its future development; and to identify the influence of 
national principles of administrative law on European Community law and, reci- 
procally, the effects of European administrative law upon national administrative 
law systems. These aims are achieved in the work with admirable clarity, balance 
and conciseness, while at the same time the central ideas of European administrative 
law are discussed thoroughly. United Kingdom lawyers will be pleased to learn 
that the work takes full account of the extensive case law of the European Court 
of Justice; it also gives reference to a wide range of secondary sources in the major 
Community languages. Indeed, though described modestly by the author as a 
handbook, the volume is in fact an encyclopaedia of European and comparative 
administrative law. 

The book consists of eight chapters, each of which is virtually a monograph in 
itself. The first chapter gives an excellent introduction to the subject as a whole, 
treating the European Community as a Community of administrative law, the areas 
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of administrative implementation of Community law, the sources of Community 
administrative law and the emergence of European administrative law through 
comparative method. The second chapter presents the essential characteristics of 
the administrative law systems of the Member States. The third chapter analyses 
the legal constraints on, and the freedom of decision for, the administration. Chapters 
4—6 deal with basic principles: equality and non-discrimination, proportionality, 
legal certainty and the protection of legitimate expectations. The seventh chapter 
discusses the principles of administrative procedure under the rule of law. The final 
chapter concludes the work with a summary of the main argument and presents 
a number of stimulating remarks regarding future developments. 

In addition to being a thorough synthesis of the subject, the work presents a 
stimulating analysis of a wide range of topics. Here it is possible to mention only 
two in particular. First, the common agricultural policy, which according to the 
author is the most complex part of Community law, is treated extensively. In addition 
to highlighting the specific characteristics of Community agricultural law, this 
discussion deals convincingly with the roles of the Council, the Commission and 
the authorities of the Member States. It also points clearly to one of the main general 
conclusions of the work, namely that European administrative law, like that of the 
Member States, is primarily the result of judicial decision. 

Second, in the conclusion the author argues that the time may not yet be ripe 
for a comprehensive consolidation of European administrative law. In his view, 
the continuing evolution of the European Court’s case law, the remaining differences 
between national administrative laws and the risk of creating a rigid and inflexible 
set of rules favour continued reliance on gradual and pragmatic decisions by the 
European Court of Justice, based on principles of general administrative law. The 
sole exception should be partial statutory consolidations of the law concerning specific 
substantive problems. This conclusion is based on sound evidence and careful 
reasoning, and it will undoubtedly be given the most careful consideration; but it 
is nevertheless likely to be subject to controversy, especially in a period characterised 
by an emphasis on subsidiarity and a reaction against the exercise of wide 
discretionary powers by the Commission. 

This book is the product of wide reading, thorough comparative research on positive 
law, and a deep understanding of the basic principles of European Community law 
and the national systems of administrative law. It will undoubtedly become the 
standard English-language reference work on European administrative law. 
Moreover, it is likely to have a substantial influence in the long term on English 
administrative law scholarship and (perhaps) practice, especially if, as is likely, 
English administrative law tends increasingly to converge with that of its continental 
neighbours and of the European Community. In sum, this book will be indispensable 
to teachers, students and practitioners who are concerned in any way with European 
administrative law, one of the most important fields of contemporary legal 
scholarship. 

: Francis Snyder* 


*University College London and European University Institute, Florence 
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